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PREFACE. 


The  aim  of  this  work  is  to  present,  in  one  volume,  the  crim- 
inal Jaw  of  Indiana,  as  defined  and  settled  by  statutes  and  de- 
cisione.  It  contains  the  statutory  law  defining  ofi'enses  and  pro- 
scribing punishments  therefor,  and  the  mode  of  criminal  pro- 
cedure ;  an  abstract  of  the  decisions  of  our  supreme  court  in 
criminal  causes,  together  with  forms  of  indictments,  informa- 
tions, affidavits,  pleas,  docket  entries,  etc.,  for  such  cases  as  may 
arise  in  the  practice. 

Tho  forms  and  precedents  have  been  selected  and  prepared 
with  much  care,  and  those  adopted  are  principally  such  as  have 
been  approved  and  stood  the  test  of  practice. 

The  table  of  cases  is  arranged  so  as  to  enable  the  reader  to 
consult,  at  a  glance,  all  the  decisions  upon  tho  subject  under 
investigation. 

The  statutes  cited  are  Bavies'  fieviscd  Statutes  of  187G;  and 
they  are  designated  simply  b}"  the  characters  1  E.  S.  and  2  K. 
S.  When  other  statutes  are  referred  to,  they  are  specially 
named. 

A  very  few  special  acts  are  purposely  omitted,  as  they  are  not 
deemed  of  sufficient  importance  to  justify  their  insertion. 

Occasional  reference  is  made  to  the  decisions  of  tho  courts  of 
other  states,  and  text  books.  But  these  are  intended  more  to 
direct  tho  reader  to  those  works  themselves,  than  to  illustrate 
any  proposition  by  the  reproduction  of  any  considerable  portion 
of  them  here. 

I  trust  that  the  book  may  prove  to  be  useful  in  abridging 
the  labors  of  the  practitioner,  and  a  useful  guide  to  those  who 
administer  tho  criminal  law  of  Indiana. 

KocKPORT,  January^  1879. 


CONTETSTTS. 


PART  I. 


CRIMES    AND    OFPEIfSES. 


CHAPTER  L 


GENERAL  FORMS  AND  PROVISIONS. 
SBcnoir.  PAOK. 

1.  Indictment 1 

2.  Information 11 

3.  Affid:ivit 14 


CHAPTER  IL 

OFFENSES  AGAINST  THE  PERSON. 

1.  Murder  in  the  first  degree 16 

2.  Murderin  the  second  degree 25 

8.  Manslaughter 27 

4.  Rape — Unlawful  carnal  knowledge 80 

6.  Malicious  mayhem 85 

6.  Ahduction. — Seduction 36 

7.  Aht^rtion 38 

8.  Assault — Assault  and  battery 40 

9.  Assault,  and  assault  and  battery  with  felonious  intent 43 

10.  Administering  poison  with  intent  to  kill 50 

11.  Kidnaping 52 

12.  Malicious  prosecution 53 

18.  Provoking  assault,  etc 54 

14.  Drawing  deadly  weapon , 55 


CHAPTER  III. 

OFFENSES  AGAINST  PROPERTY. 

1.  Forgery — Counterfeiting ,..*«.... , , 56 

2.  Burglary „.. ttv-ftt .•—t**     67 

(V) 


VI  OONTKJiTS. 


•BCTIOJf.  PAQB. 

6.  Larceny  ^ ^.-. 76 

6-  Beceiving  stolen  goods 86 

7.  Altering  marks  or  brands — Poisoning  stock ^....  88 

8.  Embezzlement — Defalcation.. 89 

9.  Malicious  Trespass— Setting  grounds  on  fire. 92 

10.  Trespass  on  land 96 

11.  Carrying  off  products  of  the  soiL. 99 

12.  Desecrating  cemetery 100 

13.  Removing  landmarks,  etc 101 

14.  Forcible  entry  or  detainer... 103 

16.  Changing  inspector  8  brands. 104 

16.  Using  false  stamps  and  labels,  etc. 105 

17.  Fraudulent  sales  and  brands  of  floor,  etc 107 

18.  Fraudulent  sales  and  conveyances 108 

19.  False  bill  of  lading 100 

20.  False  pretenses... 110 

21.  Falsely  personating  another 117 

22.  Injuring  telegraph  pole  or  wire. .• 118 


J 


CHAPTER  IV. 

OFFENSES  AGAINST  SOCIETY. 

1.  Perjury — Subornation  of  perjury 120 

2.  Combination  to  commit  felony 134 

8.  Nuisances — Disorderly  houses — Throwing  dead  animals  in  streams....  135 

4.  Supervisor  failing  in  duty 148 

6.  Obstruction  of  highways,  streams,  bridges,  and  obstruction  of  street 

by  railroad  trains,  etc 150 

6.  Keeping  gaming  house 160 

7.  Professional  gambling — Keeping  gaming  apparatus — Counterfeiting 

apparatus 163 

8.  Gaming  and  betting — Lotteries — Allowing  minors  to  play  billiards...  108 

9.  Desecration  of  the  Sabbath — Profanity 176 

10.  Selling  unwholesome  provisions 180 

11.  Public  indecency 18© 

12.  Open  and  notorious  adultery  and  fornication 181 

18.  Uttering,  etc.,  obscene  literature,  etc 183 

14.  Publicly  letting  horses  to  mares 186 

15.  Public  intoxication 186 

16.  Bringing  pauper  into  state 187" 

17.  Bigamy 1S7 

18.  Incest 188 

19.  Disclosing  telegraph  dispatches 190 


CONTENTS.  Vll 


KCTIOX.  PAOJt. 

20.  Allowing  Canada  thistle  to  grow — Selling  Canada  thistle  seed  in  clover, 

etc 191 

21.  Gathering  cranberries  from  public  lands 192 

22.  Bringing  Texas  cattle  into  state 192 

23.  bailing  to  bury  or  burn  hogs,  etc.,  dying  of  cholera,  etc 193 

24.  Allowing  diseased  sheep  to  run  at  large,  or  selling  the  same 194 

25.  Official  misconduct  and  neglect 196 

26.  Bribery  « 209 

27.  Failing  to  return  marriage  certificate 212 

28.  Solemnization  of  marriage  contrary  to  law '. .• 214 

29.  Marriage  between  whites  and  blacks 216 

80.  Usurpation  of  office 217 

31.  Law  of  common  carrriers ..„  216 

82.  Liquor  law.. 220 

38.  Barratry 264 

34.  Cruelty  to  animals 266 

85.  Suffering  minor  to  work  more  than  ten  hours  per  day 266 

86.  Dueling 266 

87.  Riot— Rout— Affray 268 

38.  Disturbing  lawful  assembly— Camp  meetings — Fairs 263 

89.  Carrying  weapons  unlawfully 266 

40.  Rescue — Obstructing  legal  process — Failing  to  assist  in  serving  pro- 

cess   266 

41.  Escape— Aiding  escape 269 

42.  Compounding  and  concealing  crime 273 

43.  Blackmailing 276 

44.  Body  snatching 277 

46.  Estray  laws 278 

46.  Toll-gates  and  ferries 278 

47.  Election  laws — Illegal  voting,  etc 280 

48.  Horse  racing 287 

49.  Game  and  fish  laws 289 

50.  Treason .'. 296 

51.  Biding  or  driving  on  sidewalk — Destroying  shade  trees...... 296 

52.  Doors  of  public  buildings — How  to  open 297 

58.  Locking  passengers  in  railroad  cars 298 


CHAPTER  V. 

OFFENSES  IN  WHICH  TRIAL  PARTAKES  OF  BOTH  CRIMINAL 

AND  CIVIL  NATURE. 

1.  Snrety  of  the  peace , 299 

2.  BasUrdy » 803 


• 


1 


yiU  C0STE5TS. 


PART  n. 


CBIMIJf  AL  PROCEDURE 


CHAPTER  I. 


ABBEST--BAIL  AKD  BECOG NIZ AN CB  — EXAMINATION— COM- 

MITMBNT. 
ncnov.  PAOB. 

1.  Arrest.. - ^.^ 319 

2.  Bail  and  recognizance.. .^..  325 

8.  Examination — Commitment... -•. 338 


CHAPTER  11. 

THE  GBAND  JUBY  AND  ITS  PEOCEEDINGS 342 


CHAPTER  in. 

PBOCEEDINGS  PBELIMINABY  TO  THE  TBIAL. 

1.  Betura  and  recording  of  indictment 358 

2.  Motion  to  quash — Non  pros. — When  indictment,  etc.,  may  be  quashed.  360 
8.  Flea  in  abatement,  and  special  plea  in  bar 862 

4.  Continuance 869 

5.  Change  of  venue «. 875 

tt.  Arraignment  and  plea. 881 


CHAPTER  IV. 

TBIAL,  AND  PBOCEEDINGS  INCIDENT  THEBETO. 

1.  The  jury — Venire — Impaneling — Competency — Duties 384 

2.  Trial 394 


w 


CONTENTS.  IX 


CHAPTER  V. 

VERDICT  AND  JUDGMENT  AND  PROCEEDINGS  THEREON. 

SXCTI03I.  PAOB. 

1.  Verdict- 414 

2.  Judgment  and  execution 417 

CHAPTER  VI. 

NEW  TRIAI^MOTION  IN  ARREST— APPEAL. 

1.  New  trial 428 

2.  Motion  in  arrest  of  judgment.. 428 

8.  Appeals 481 


CHAPTER  VII. 

MISCELLANEOUS. 

1.  Habeas  corpus..... 441 

2.  Principal  and  accessory — Aiding  and  abetting. 454 

8.  Statute  of  limitations! 458 

4.  Prosecuting  attorney 460 

6.  House  of  refuge — Female  prison — Home  for  friendless  women 465 

6.  Justices  of  the  peace • • 475 

Table  or  Casxb. 486 

517 


n 


r 


PART  I. 


INDIANA  CRIMINAL  LAW. 


♦   •  • 


PART  t'. 


CRIMES    AND    OFFEISSES. 


ChAFTZB         I. — ^GeITEBAL  FORMS  AND  PBOVISIOKS.  '     *'* 

II. — Ofpsnbbs  against  the  fkbsok.  •/:"*.* 

III. — ^Offei^ses  against  propebtt.  '    -•' 

IV. — Offenses  against  society. 

Y. — Offenses  tn  which  trial  pabtakes  of  both  cbim- 

INAL  AND  CIYIL  NATT7BB. 


CHAPTER  I. 

GENERAL  FORMS  AND  PROVISIONS. 

•Bonoir.  s^pTioN. 

1.  Indictment.  3.  Affidavit. 

2.  Information. 

/ 

Sec.  1.    Indictment — General  Form. 

State  of  Indiana,  )      In  the  Spencer  Circuit  Courtr 

Spencer  Cotjntt.     j  July  Term,  1876. 

The  State  of  Indiana  '\ 

V.  y     Indictment  for  murder. 

John  Jones.  \ 

The  grand  jurors  for  the  county  of  Spencer  and  State  of  Indiana, 
upon  their  oath,  present  and  charge  that  John  Jones,  on  the  fifteenth 
day  of  May,  in  the  year  1875,  at  said  county,  feloniously,  purposely, 
and  with  premeditated  malice,  unlawfully  killed  and  murdered  James 
"Wilson,  hy  then  and  there  feloniously,  purposely,  and  with  premedi- 
tated malice,  shooting  and  mortally  wounding  the  said  James  Wilson 
-with  a  certain  pistol,  which  he,  the  said  John  Jones,  then  and  there 
had  and  held  in  his  hands,  and  shot  off  and  discharged  at,  against^ 
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to,  and  upon  the  said  James  Wilson,  and  which  pistol  was  then  and 
there  loaded  with  gunpowder  and  a  lead^  bullet;  contrarj  to  th« 
form  of  the  statute  in  such  case  mad«  aad  provided,  and  against 
the  peace  and  dignity  of  the  State  l^Mndiana. 

,./•///'  A.  B,y  Prosecuting  Attorney. 

•  ••  • 

\_If  it  is  desired  to  add'^one  or  more  counts,  continue :]    And  the 

jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  and 

iiharge  that  the  said  John  Jones,  on,  etc. 
t  »  •     . 

THE   CAPTION. 

Whefi^ a.  record  of  the  indictment  is  required  to  be  sent  to  the 
flupl>efne  or  other  court,  the  clerk  of  the  court  in  which  the  indict- 
me^t*is  found  prefixes  a  statement  comprehending  the  judicial  his- 
tory of  the  cause  to  the  time  of  finding  the  indictment.  The  fol- 
lowing form  of  caption  is  given  by  £icknell : 

State  of  Indiana,  | 

County  of  Monroe,  j     * 

Be  it  remembered,  that  at  the  regular  term  of  the  Monroe  Cir- 
cuit Court,  begun  and  held  at  the  court-house,  in  Bloomington,  on 

the  day  of ,  A.  d.  18 — ,  before  the  honorable  >  judge 

of  the  circuit,  and  ex  officio  judge  of  said  Monroe  Circuit 

Court,  the  following  proceedings  were  had,  to  wit :  \_ThenfoUow  the 
necessary  entries  on  the  record,  and  a  copy  of  the  indictment,  etc.y 
Bicknell's  Crim.  Pr.  89,  90. 

FORM   AlVD  CONTENTS  OF  INDICTMENT. 

The  indictment  or  information  must  contain  : 

1.  The  title  of  the  action,  specifying  the  name  of  the  court  to 
which  the  indictment  or  information  is  presented,  and  the  names 
of  the  parties. 

2.  A  statement  of  the  facts  constituting  the  offense,  in  plain  and 
concise  language,  without  repetition.  2  B.  S.  383,  sees.  54,  55 ; 
Buskirk*8  Crim.  Pr.  389,  and  cases  cited. 

Tim£. — The  precise  time  of  the  commission  of  an  ofPense  need 
not  be  stated  in  an  indictment  or  information  ;  but  it  is  sufficient, 
if  bbown  to  have  been  within  the  statute  of  limitations,  except 
where  the  time  is  an  indispensable  ingredient  in  the  offense.  2  B. 
S.  386,  sec.  56 ;  7  Ind.  160  ;  6  Blackf.  533 ;  8  Id.  195. 

Under  the  code,  as  at  common  law,  an  indictment  must  charge 
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the  offense  to  have  been  committed  on  a  particular  day  stated.  An 
indictment  for  selling  intoxicating  liquor  on  Sunday  charged  the 

offense  to  have  been  committed  "  on  or  about  the day  of  July, 

1869,  which  wa^  the  first  day  of  the  week,  commonly  called  Sun- 
day." ffeldy  that  the  indictment  should  have  been  quashed  i()r 
failure  to  designate  the  time  of  the  commission  of  the  offense.  34 
Ind.  436.     See  8  Id.  336. 

Where  time  is  an  essential  ingredient  of  an  offense,  as  for  selling 
liquor  on  Sunday,  it  is  not  sufficient  to  allege  that  the  act  was  done 
^'  on  or  about ''  the  2d  day  of  November,  1873,  the  said  day  being 
Sunday.     47  Ind.  235. 

JSx  post  facto. — A  person  can  not  be  punished  for  an  act  which 
was  lawful  at  the  time  of  its  commission.     4  Ind.  528. 

"TA€n  and  there" — When  any  positive  fact  is  averred  in  an  in- 
dictment, it  should  be  stated  to  have  been  done  *'  then  and  there," 
after  the  county  has  been  clearly  expressed  in  the  body  of  the  in- 
dictment, and  the  allegation  of  time  and  place,  "then  and  there," 
should  be  repeated  to  every  material  fact  which  is  issuable  and  tri- 
able.   4  Ind.  234. 

^*In  the  year  of  our  Lord.'* — This  expression  is  not  necessary  in 
stating  the  time.  2  Ind.  91.  And  if  ^fty-too  be  used  for  fifty-fi(?o, 
it. will  not  vitiate  the  indictment.     6  Ind.  330. 

Bate  subsequent  io  finding  indictment. — Where  the  indictment  fixes 
the  date  of  the  commission  of  the  offense  at  a  date  subsequent  to 
the  finding  of  the  indictment,  it  is  bad  on  motion  in  arrest.  29  Ind. 
212. 

Statute  of  limitation. — It  is  necessary,  in  charging  that  the  offense 
was  committed  without  the  statute  of  limitation,  to  show  by  aver- 
ments that  the  case  fi^lls  within  the  exceptions  of  the  statute.  14 
Ind.  52. 

^'On  or  about" — ^In  alleging  time,  a  day  certain  should  be  stated. 
But  if  the  expression  "  on  or  about "  be  used  with  reference  to  a 
<iertain  time,  those  words  will  be  regarded  as  surplusage,  and  will 
not  vitiate  the  indictment  or  information.  10  Ind.  459.  See  8 
Ind.  336. 

An  indictment  for  perjury  charged  the  offense  to  have  been  com- 
mitted **  at  the  April  term  of  the  Hendricks  Circuit  Court,  in  the 
year  1867."  Held,  that  this  was  a  sufficient  allegation  of  time, 
under  section  56  of  the  code.     30  Ind.  211. 

Construction  of  words,  etc. — The  words  used  in  an  indictment  must 
bo  construed  in  their  usual  acceptation,  in  common  language,  except 
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words  and  phrases  defined  by  law,  which  are  to  be  construed  ac^ 
cording  to  their  legal  meaning.  2  R.  S.  385,  sec.  58.  See  23  Ind. 
21,  89,  231 ;  22  Id.  1 ;  21  Id.  176  ;  8  Id.  200  ;  Buskirk's  Pr.  391. 

Words  used  in  the  statute  to  define  a  pablic  oflfense  need  not  be 
strictly  pursued ;  but  other  words,  conveying  the  same  meaning, 
may  be  used.  2  E.  S.  385,  sec.  59.  See  47  Ind.  568 ;  46  Id.  289  ; 
42  Id.  570 ;  34  Id.  543  ;  31  Id.  72  ;  27  Id.  15  j  23  Id.  Ill ;  22  Id.  1 ; 
14  Id.  319  ;  11  Id.  577  ;  8  Blackf.  212  ;  6  Id.  248 ;  3  Id.  307. 

The  indictment  or  information  is  sufficient,  if  it  can  be  under- 
stood therefrom : 

1.  That  the  indictment  was  found  by  the  grand  jury  of  the 
county,  or  the  information  presented  by  the  prosecuting  attorney 
of  the  circuit  in  which  the  court  was  held. 

2.  That  the  defendant  is  named  or  described  in  an  indictment  as 
a  person  whose  name  is  unknown  to  the  grand  jurors,  or,  in  an 
information  to  the  prosecuting  attorney. 

3.  That  the  oflfense  was  committed  within  the  jurisdiction  of  the- 
court,  or  is  triable  therein. 

4.  That  the  oflTense  charged  is  clearly  set  forth  in  plain  and  con- 
cise language,  without  repetition. 

5.  That  the  oflTense  charged  is  stated  with  such  a  degree  of  cer- 
tainty that  the  court  may  pronounce  judgment  upon  a  conviction^ 
according  to  the  right  of  the  case.     2  R.  S.  385,  sec.  60. 

Defects, — No  indictment  or  information  may  be  quashed  or  set 
aside  for  any  of  the  following  defects : 

1.  For  a  mistake  in  the  name  of  the  court  or  county  in  the  title- 
thereof. 

-.  For  the  want  of  an  allegation  of  the  time  or  place  of  any  ma- 
terial fact  when  the  venue  and  time  have  once  been  stated  in  the 
indictment  or  information. 

3.  That  dates  and  numbers  are  represented  by  figures. 

4.  For  an  omission  of  any  of  the  following  allegations,  via: 
"  With  force  and  arms,"  "  contrary  to  the  form  of  the  statute,"  or- 
"  against  the  peace  and  dignity  of  the  State  of  Indiana." 

5.  For  an  omission  to  allege  that  the  grand  jurors  were  impaneled, 
sworn,  or  charged. 

6.  For  any  surplusage  or  repugnant  allegation,  when  there  is 
snflScient  alleged  to  indicate  the  crime  and  person  charged.  23 
Ind.  150. 

7.  For  any  other  defect  or  imperfection  which  does  not  tend  to- 
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the  prejadice  of  the  sabstaatial  rights  of  the  defendant  upon  the 
merits.     2  E.  S.  386,  sec.  61. 

Neither  presamptions  of  law,  nor  matters  of  which  judicial  no- 
tice is  taken,  need  be  stated  in  an  indictment  or  information.  2  R. 
fi.  338,  sec.  62. 

The  signature  of  the  prosecuting  attorney  is  not  essential  to  the 
validity  of  an  indictment  11  Ind.  557.  But  when  the  indictment 
was  not  signed  by  the  prosecuting  attorney  or  any  person  else,  and 
the  record  did  not  show  that  it  was  returned  by  the  grand  jury, 
it  was  held  that  it  had  no  more  force  than  a  piece  of  blank  paper. 
42  Ind.  393. 

If  an  indictment  be  signed  by  a  prosecuting  attorney  by  his  sur- 
name in  full,  and  his  Christian  name  by  its  initials,  it  is,  in  this 
respect,  sufficient.     51  Ind.  91. 

Language  of  statute. — Where  the  statute  defines  the  offense  gen- 
erally, and  designates  the  particular  acts  constituting  it,  the  lan- 
guage of  the  statute  may  be  substantially  followed  in  charging  the 
<;rime,  but  where  the  particular  acts  are  not  designated,  the  act 
done  must  be  set  out.  14  Ind.  219 ;  3  Blackf  307.  But  see  31 
Ind.  72. 

An  indictment,  in  the  language  of  the  statute,  for  failing  to  list 
property,  must  show  further  that  the  party  has  property  to  list. 
8  Ind.  409. 

An  indictment  charging  a  taker  up  of  an  estray  with  not  com- 
plying with  the  provisions  of  the  statute  upon  the  subject,  must 
state  the  particular  omission.    4  Blackf.  312. 

Where  a  statute  is  not  tx)  be  taken  in  the  broad  meaning  of  the 
words  used,  but  to  be  limited  by  construction  to  a  special  subject 
or  matter,  the  indictment  based  upon  it  should  not  charge  the 
offense  in  the  language  of  the  statute  simply,  but  should  limit  the 
case,  and  bring  it  within  the  construction  placed  upon  the  statute. 
31  Ind.  72. 

In  this  state  every  indictment  must  embrace  a  charge  of  all  the 
particulars  that  enter  into  the  statutory  description  of  the  offense, 
either  in  the  language  of  the  statute  or  other  equivalent  language. 
52  Ind.  307. 

Duplicity.*^ An  indictment  for  a  misdemeanor  is  not  bad  for  du- 
plicity, and  can  not,  for  that  reason,  be  quashed.  26  Ind.  191 ;  54 
Id.  438 ;  53  Id.  160. 

But  it  has  been  also  held  that  a  count  charging  more  than  one  of- 
fense (in  prosecutions  for  felony)  is  bad  for  duplicity.    8  Blackf.  151 ; 
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25  Ind.  331.  But  an  indictment  charging  a  defendant  with  receiv- 
ing and  concealing  stolen  goods  is  not  doable.    4  Ind.  246. 

And  that  if  an  indictment  is  doable,  the  objection  must  be  taken 
by  a  motion  to  qaash.     25  Ind.  331. 

Defendant's  name, — If  the  name  of  the  defendant  appears  in  the 
body  of  the  indictment,  the  omission  to  name  him  in  the  title  is  a 
defect  which  can  not  tend  to  prejadice  his  rights  upon  the  merits. 
11  Ind.  557. 

When  the  defendant  is  named  in  the  caption  as  James  A.  Smith, 
and  first  in  the  body  of  the  indictment  as  James  Smith,  and 
afterward  in  the  body  of  the  indictment  he  is  referred  to  as  James 
A.  Smith,  the  difference  in  the  name  will  create  no  uncertainty. 
48  Ind.  483. 

No  description  of  the  defendant's  title,  degree  or  mystery,  or 
place  of  residence  is  necessary  in  this  state.     6  Blackf.  49. 

Every  person  is  presumed  to  have  a  Christian  name  until  the 
contrary  is  shown.  This  name  must  be  set  out  in  full,  and  not  in 
its  initials,  unless  it  is  alleged  that  it  is  unknown.     4  Ind.  632.     See 

7  Id.'  659 ;  6  Id.  281 :  11  Id.  357 ;  4  Blackf.  49. 

Where  an  indictment  avers  that  the  Christian  or  given  name  of 
the  defendant  is  unknown  to  the  grand  jury,  and  there  is  no  proof 
of  the  allegation  on  the  trial,  there  can  be  no  conviction.  30  Ind^ 
115.  If  the  name  could  have  been  ascei*tained  with  reasonable  dil- 
igence, the  indictment  can  not  be  sustained.     3  Ind.  403. 

When  John  G.  Tardy  was  indicted  for  perjury,  an  affidavit 
signed  Jnoh  Gabriel  Tardy  was  not  admissible  as  evidence.  4 
Blackf.  152.  See  4  Id.  171,  267,  435 ;  1  Id.  193 ;  15  Ind.  433 ;  7  Id. 
659 ;  7  Blackf.  324. 

If  the  defendant  be  indicted  by  the  wrong  name,  he  may  plead 
in  abatement;  but  if  he  be  indicted  by  a  blank  name,  or  by  ini- 
tials merely,  the  indictment  will  be  quashed.  Whart.  Crim.  Law, 
§§  234-242. 

Name  of  injured  party. — This  must  be  correctly  stated,  as  a  va- 
riance in  this  particular  will  be  fatal.  1  Whart.  Crim.  Pr.  2\. 
note  i;  Bicknell's  Crim.  Pr.  90. 

Joinder  of  defendants.  When  the  nature  of  the  offense  is  such 
that  several  may  join  in  ;  as  house-breaking,  larceny,  murder,  etc., 
and  if  several  did  join  in  committing  it,  they  may  be  joined  in 
the  same  indictment;  but  when  the  offenses  are  entirely  distinct  in 
their  nature,  or  when  the  offense  is  such  as  can  not  be  committed 
jointly,  as  in  perjury,  intoxication,  etc.,  there  can  be  no  joinder  of 
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defendants.  1  Whart.  Crim.  Pr.  2,  note  d;  1  Whart.  Crim.  Law, 
§§  429,  435;  1  Bish.  Crim.  Proced.  §§  214-227;  Bish.  Crim.  Law, 
§812;  Bickneirs  Crim.  Pr.  113,  114. 

Negative  averments. — Where  the  definition  of  a  criminal  offense 
contains  an  exception  closely  connected  with  the  enacting  clause, 
or  in  the  same  claase  that  creates  the  offense,  it  is  necessary,  in  an 
indictment  for  sach  offense  to  show,  by  negative  averment,  that  the 
defendant  is  not  within  the  exception ;  but  if  the  exception  be  con- 
tained in  a  subsequent  clause  or  statute,  it  is  a  matter  of  defense,  .  \tA* 
and  need  not  be  negatived  in  the  indictment.  50  Ind.  174.  See  Id.  ^^  ^^^ 
291 ;  also  7  Blackf.  590  ;  4  Ind.  601-603, 100, 444 ;  7  Id.  560 ;  8  Id. 
410;  10  Id.  423 :  2  Id.  305 ;  23  Id.  212 ;  30  Id.  115;  39  Id.  438. 

Election  by  state — Joinder. — Where  a  count  in  an  indictment 
charges  more  than  one  substantive  offense,  or  where  different 
counts  charge  different  substantive  offenses,  the  election'  of  the 
state  to  place  the  defendant  on  trial  for  one  of  the  offenses  amounts 
to  an  abandonment  of  the  other  charges,  which  thereupon  cease  to 
be  parts  of  the  indictment,  as  if,  as  to  the  counts,  or  parts  of  counts 
containing  them,  the  court  had  sustained  a  motion  to  quash,  or  the 
prosecuting  attorney  had  entered  a  nolle  prosequi.     52  Ind.  187. 

The  motion  to  quash,  or  compel  an  election  on  account  of 
joinder  of  counts  for  felony,  should  be  made  before  plea.  7 
Blackf.  186. 

The  election  may  be  compelled  after  trial  has  commenced.  2 
Ind.  91. 

Different  counts,  charging  felonies,  may  be  joined  in  the  same 
indictment.  Every  separate  count  should  charge  the  defendant  as 
if  he  had  committed  a  distinct  offense.    51  Ind.  14. 

Good  and  bad  counts. — Whei'ea  defendant  is  found  guilty  upon  an  « 
indictnoent  containing  two  or  more  counts,  one  of  which  is  bad, 
and  the  evidence  tends  to  support  the  bad  count,  and  none  of  it  to 
support  the  good  counts,  the  judgment  must  be  reversed.    46 
Ind.  363. 

Felonies  belonging  to  the  same  class,  and  growing  out  of  the 
same  transaction,  may  sometimes  be  joined  in  different  counts  of 
the  same  indictment,  and  without  the  prosecutor  being  put  to  his 
election.     16  Ind.  9 ;  14  Id.  139,  427  ;  2  Id.  91. 

If  an  indictment  for  felony  contains  several  counts,  and  it  be 
proved  to  be  the  design  of  the  prosecuting  attorney  to  convict  the 
defendant  of  separate  felonies,  the  court  will  compel  him  to  elect 


S  OBrMES  AND   OFFENSES. 


Indictment — General  Form. 


upon  which  count  he  will  relj,  bat  not  unless  such  intention  ap- 
pear.    4  Blackf.  101. 

Certainty. — An  indictment  must  be  as  certain  as  a  declaration, 
and  need  not  be  more  so;  for  all  rules  in  civil  pleadings  apply  to 
criminal  accusations.  2  Ind.  305;  23  Id.  127;  24  Id.  268;  29  Id. 
212;  31  Id.  210;  10  Id.  404;  49  Id.  186;  51  Id.  111. 

Criminul  charges  must  be  preferred  with  reasonable  certainty,  so 
that  the  court  and  jury  may  know  what  they  are  to  try,  and  of 
what  to  convict  or  acquit  the  defendant,  and  so  that  the  defendant 
may  know  what  he  is  to  answer,  and  that  the  record  may  show,  as 
far  as  may  be,  of  what  he  has  been  put  in  jeopardy. 

The  averments  should  be  so  clear  and  distinct  that  there  can  be 
no  difficulty  in  determining  what  evidence  will  be  admissible.  51 
Ind.  111. 

Ambiguity  or  uncertainty  should  be  taken  most  strongly  against 
the  state.     23  Ind.  61. 

Interlineations. — If  an  indictment  is  conveniently  legible,  it  will 
not  be  held  bad  because  it  contains  interlineations,  if  made  before, 
or  at  its  execution  ;  and  the  presumption  will  be  that  they  were  so 
made,  unless  the  contrary  is  shown  extrinsically,  or  appears  upon  its 
face.     See  12  Ind.  670. 

The  legislature  has  no  power  to  do  away  with  such  allegations 
in  indictments  as  are  essential  to  reasonable  particularity  and  cer- 
tainty in  the  description  of  offenses.     45  Ind.  338. 

An  indictment  must  state  facts  and  not  conclusions  of  law.  35 
Ind.  485. 

In  an  indictment  for  perjury,  the  offense  was  charged  to  have 
been  committed  by  the  defendant,  in  testifying,  where  it  was  "  a 
material  question  whether  the  said  A.  had  entered  a  credit  of  forty 
dollars,  on  the  promissory  note  then  in  controversy  ;"  and  the 
false  testimony  charged  was,  that  "  the  credit  on  said  note  was 
twenty  dollars,  when,  in  truth  and  in  fact,  it  was  forty  dollars." 
Seldj  that  the  offense  was  not  charged  with  sufficient  certainty. 
30  Ind.  211. 

The  word  " said"  in  an  indictment,  will  be  referred  to  the  next 
antecedent,  only  when  the  plain  meaning  requires  it.     10  Ind.  372. 

Jiach  count  in  an  indictment  must  be  sufficient  in  itself;  the  aver- 
ments in  one  count  can  not  aid  defects  in  another.     10  Ind.  482. 

When  an  evil  intent,  accompanying  an  act,  is  necessary  to  con- 
stitute that  act  a  crime,  the  intent  must  be  alleged  in  the  indict- 
ment, and  proved.    6  Blackf.  248. 
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Caption,  title,  etc, — The  caption  prefixed  by  tbe  clerk  is  no  part 
of  tbe  indictment.     7  Blackf.  494;  1  Ind.  163  ;  4  Id.  193. 

The  title,  etc.,  prefixed  by  the  grand  jury,  thus :  "  State  of  Indi- 
ana^  Hendricks  Circait  Court,  October  term,  1846.  The  grand 
jurors/'  ct:;.,  is  a  part  of  the  indictment.     1  Ind.  163  ;  4  Id%  621. 

As  to  the  ofiice  of  the  caption,  etc.,  see  39  Ind.  438. 

Record — Grand  Jury. — Where  the  record  states  that  the  grand 
jurors  were  good  and  lawful  men,  householders  "  of  the  proper 
<!oanty,"  it  will  be  presumed  that  they  had  all  the  statutory  quali* 
fications.     46  Ind.  363. 

Return. — When  the  record  recites,  that  "the  grand  juiy  came 
into  open  court,  and  returned  the  following  indictment,"  giving  its 
number,  and  setting  it  out,  it  sufficiently  shows  that  it  was  re- 
turned into  open  court.     Ibid. 

On  appeal  to  the  supreme  court,  the  transcript  need  not  contain 
the  record  of  the  proceedings  of  the  court  below,  in  impaneling 
and  swearing  the  grand  jury  which  returned  the  bill.  32  Ind, 
476,  overruling  17  Ind.  435,  and  the  cases  following  it;  18  Id.  428  ; 
21  Id.  171,  268. 

The  signature  of  the  foreman  of  the  grand  jury,  by  the  initials  of 
his  Christian  name,  to  the  indorsement  of  an  indictment,  is  suf- 
ficient 26  Ind.  30.  Such  an  indorsement  is  not  a  part  of  the 
record,  unless  made  so  by  a  bill  of  exceptions.    25  Ind.  415. 

Return. — When  it  appears,  from  the  record,  that  a  grand  jury  was 
sworn  and  impaneled,  of  which  Israel  Miller  was  appointed  fore- 
man; that  afterward  the  same  grand  jury  returned  into  court 
several  bills,  signed  by  their  foreman,  as  "true  bills;"  and  when 
the  statement  of  the  clerk  shows  that  the  indictment  which  follows 
ifi  oue  of  these ;  and  then  the  indictment  is  set  forth,  indorsed :  ^^  A 
true  bill.  Israel  Miller,  foreman."  Held,  that  it  sufficiently  ap- 
peared, from  the  record,  that  this  indictment  was  returned  into 
court  by  the  grand  jury.  23  Ind.  150,  overruling  11  Ind.  304 ;  19 
Id.  180. 

Supreme  court. — The  sufficiency  of  the  facts  stated  in  an  indict- 
ment, to  constitute  a  public  offense  or  crime,  can  not  be  questioned 
for  the  first  time  in  the  supreme  court.  (Worden,  J.,  dissenting.) 
48  Ind,  122. 

Venue. — The  caption  of  an  indictment  showed  the  impaneling 
of  the  grand  jury,  in  the  county  of  Sullivan,  State  of  Indiana,  and 
the  indictment  was  entitled:  *' State  of  Indiana,  Sullivan  county," 
«tc.,  and  commenced,  ''  The  grand  jurors  of  the  State  of  Indiana, 
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%eiiig  daly  impaneled,  Bworn,  and  charged  to  inqaire  of  Crimea 
and  offenses  committed  within  the  body  of  the  connty  of  Saliivan, 
in  the  State  of  Indiana,  in  the  name,  and  by  the  authority  and  in 
behalf  of  the  said  state,  upon  their  oath  present,'' .  etc.  Held,  that 
the  county  in  and  for  which  the  grand  jury  was  impaneled  was 
snfSciently  shown.     45  Ind.  550. 

Venue, — In  a  prosecution  for  rape,  the  record  showed  the  trial  to 
have  occurred  in  Indianapolis,  Marion  county,  State  of  Indiana, 
and  the  evidence  as  to  the  place  where  the  crime  was  committed, 
was  that  '*  it  was  in  Indianapolis,  in  this  county."  Held,  that  the 
Tenue  was  sufficiently  shown.     35  Ind.  503. 

The  indictment  must  show  where  the  offense  was  committed.  4 
Ind.  141,  234 ;  3  Id.  570 ;  5  Id.  194  ;  1  Blackf  37  ;  7  Id.  424. 

Motion  to  quash. — An  indictment  will  not  be  quashed  because 
found  at  an  adjourned  term  of  the  court.     14  Ind.  52. 

it  is  error  to  quash  an  indictment  containing  one  good  count* 
3  Ind.  570;  11  Id.  557. 

The  word  "  said,"  in  an  indictment,  will  be  referred  to  the  next 
antecedent,  only  when  the  plain  meaning  requires  it.     10  Ind.  372. 

Sums  of  money  stated  in  an  indictment,  need  not  be  proved  as 
laid,  unless  they  are  a  part  of  the  description  of  an  instrument,  or 
are  material  in  constituting  the  offense.     2  Ind.  499. 

Idem  sonans. — The  words  "Geesler"  and  "Geissler"  are  idem^ 
aonans,  and  the  averment  in  an  indictment  or  information  that  an 
act  was  done  by  the  former,  and  proof  that  it  was  done  by  the- 
latter,  involves  no  fatal  variance.     20  Ind.  444. 

Unlawful. — Where  the  word  "unlawful"  is  not  used  in  the  stat- 
ute defining  the  offense,  it  is  not  necessary  to  use  it  in  the  indict- 
ment.   4  Blackf  328. 

Jury. — Although  the  jury  are  the  judges  of  the  law  and  the  facts 
in  criminal  cases,  they  can  not  pass  upon  the  validity  of  an  indict- 
ment.    10  Ind.  536. 

Common-law  precedents^  etc. — An  indictment  under  the  statute  of 
1852  requires  all  the  substantial  allegations  of  a  good  indictment 
at  common  law,  but  the  common-law  precedents  are  not  law  in  this 
state.     9  Ind.  408 ;  56  Id.  107. 

There  are  no  common-law  offenses  in  this  state.  Crimes  and 
misdemeanors  most  be  defined  and  punishment  affixed  by  statute. 
8  Ind.  494;  10  Id.  140;  11  Id.  548;  16  Id.  335;  9  Id.  408;  4  Id. 
599 ;  3  Id.  447 ;  15  Id.  378 ;  23  Id.  362. 

Definition  of  crimes,  e^c— The  act  of  May  31,  1852,  providing 
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that  crimeB,  etc.,  shall  be  defined,  etc.,  so  far  as  it  is  in  conflict  with 
the  act  of  Jane  10,  1852,  defining  felonies,  etc.,  is  repealed  by  the 
latter  act.    23  Ind.  150. 

The  act  could  not  trammel  the  fatnre  action  of  the  legislatare. 
23  Ind.  185.     See  also  27  Ind,  430 ;  28  Id.  364. 

The  old  rules  of  criminal  pleading,  not  inconsistent  with  the  code^ 
80  far  as  they  may  operate  in  aid  thereof,  are  continued  in  force. 
23  Ind.  61. 

Forms, — The  act  prescribing  forms  in  criminal  cases  is  unconsti- 
tational  on  account  of  its  defective  title.  7  Ind.  516 ;  9  Id.  408 ; 
11  Id.  307.    See  14  Id.  195,  239. 

Conclusion. — Formerly  the  indictment  or  information  was  re- 
quired to  conclude  against  the  statute  and  ^'  against  the  peace  and 
dignity  of  the  State  of  Indiana/'  but  this  is  not  now  necessary,  as 
haBbeen  seen.     2  E.  S.  386,  sec.  61,  subd.  4. 

Felony, — A  crime  punishable  by  imprisonment  in  the  peniten-  i^^  ^^^f.7^ 
tiary  is  a  felony  in  this  state  (8  Blackf  489),  and  is  prosecuted  by 
indictment  only.     Buskirk's  Pr.  388 ;  46  Ind.  210 ;  38  Id.  60. 

Misdemeanors;  how  prosecuted, — Misdemeanors  may,  in  the  crim- 
inal and  circuit  courts,  be  prosecuted  upon  indictments  (33  Ind. 
201) ;  or  by  affidavit  and  information.  Buskirk's  Pr.  388 ;  48  Ind. 
383,  251. 

As  to  amendments  of  indictmentSy  see  6  Blackf  533 ;  7  Id.  424 ;  4 
Id.  512 ;  14  Ind.  39. 

A  corporation  can  not  be  prosecuted  under  the  criminal  laws  of 
this  state.    23  Ind.  362. 


Sec.  2.    Information-^General  Fobm. 
State  op  Indiana,  ")       In  the  Spencer  Circuit  Court, 


■■} 


ss. 


Spencer  County,  j     '        January  Term,  1875. 

The  State  of  Indiana  ^ 

V.  V  Information  for  carrying  a  concealed  weapon, 

John  Doe,  \ 

Edwin  R,  Hatfield,  prosecuting  attorney  of  the  second  judicial 
circuit  of  the  State  of  Indiana,  who  prosecutes  the  pleas  of  said 
state  within  the  county  of  Spencer,  in  the  state  aforesaid,  now 
here  gives  the  court  to  understand  and  be  informed,  that  John 
Doe,  on  the  tenth  day  of  May,  in  the  year  1874,  at  said  county, 
unlawfully  carried  concealed  in  his  pocket  a  certain  dangerous  and 
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deadly  weapon,  to  wit,  a  pistol,  ho,  the  said  John  Doe,  not  then  and 
there  being  a  traveler  ,*  contrary  to  the  form  of  the  statute  in  snch 
<^ase  made  and  provided,  and  against  the  peace  and  dignity  of  the 
fitate  of  Indiana.  Edwin  B.  Hatfield, 

Prosecuting  Attorney. 

Must  he  both  affidavit  and  information, — Formerly  the  informa- 
tion was  used  only  in  the  common  pleas  court,  and  served  the  same 
purpose  as  the  indictment  in  the  circuit  court.  Bicknell's  Grim. 
Pr.  78. 

But  since  the  abolishment  of  the  common  pleas  courts,  prosecu- 
tions for  fnisdemeanors  may  be  either  by  indictment,  or  by  affida- 
vit and  information  ;  and  when  the  latter  course  is  pursued,  there 
must  be  both  an  affidavit  and  information.  48  Ind.  383,  251 ;  Bus- 
tirk's  Pr.  389. 

Appeal  from  justice  of  the  peace,  etc,  A  prosecution  for  a  misde- 
meanor, commenced  before  a  justice  of  the  peace,  mayor,  or  city 
judge,  is  tried  upon  appeal  to  the  circuit  or  criminal  circuit  court, 
on  the  original  affidavit,  and  no  indictment  or  information  is  nec- 
essary.    42  Ind.  166 ;  Buskirk^s  Pr.  389. 

The  statutes  relating  to  prosecutions  by  information  are  as  fol- 
lows: 

Hereafter  prosecutions  in  the  circuit  courts  for  misdemeanors 
cognizable  therein,  may  be  by  affidavit,  as  well  as  by  indictment 
by  the  grand  jury,  and  all  laws  on  the  subject  of  prosecutions  by 
affidavit,  not  inconsistent  herewith,  shall  apply  to  all  misdemeanors. 
Act  March  8,  1873  ;  2  E.  S.  376.  Although  the  word  information 
is  not  used  in  the  body  of  this  act,  yet,  taken  in  connection  with 
the  title,  and  the  act  (1  E.  S.  380)  abolishing  common  pleas  courts, 
it  gives  the  right  to  prosecute  by  information  and  affidavit.  48 
Ind.  383. 

Sec.  19.  Informations  are  filed  by  the  prosecuting  attorney, 
upon  affidavit, in  any  court  having  jurisdiction  of  the  ofiense, 
Criminal  actions  prosecuted  by  information,  include  all  of- 
fenses not  within  the  jurisdiction  of  the  grand  jury,  or  the 
exclusive  jurisdiction  of  justices  of  the  peace. 

Sec.  20.  When  any  person  has  knowledge  of  the  commis- 
Biou  of  any  oftense,  which  may  be  prosecuted  by  information, 
he  may  make  his  affidavit  before  any  officer  authorized  to  ad- 
minister oaths,  setting  forth  the  offense  and  person  charged, 
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in  plain  and  concise  language,  and  file  the  same  with  the: 
clerk,  or  deposit  it  with  the  prosecuting  attorney. 

Sec.  21.  When  a  peace  officer  recognizes  or  commits  any 
oue  for  an  offense  which  may  be  prosecuted  by  information,, 
he  must  file  the  affidavit  containing  the  charge  in  the  clerk*8 
office,  for  the  action  of  the  prosecuting  attorney. 

Sec.  22.  When  an  affidavit  is  filed  with  the  clerk  or  prose- 
cuting attorney  for  an  information,  the  names  of  the  wit- 
nesses must  also  be  furnished. 

Sec.  23.  The  prosecuting  attorney  must  file  an  information 
as  soon  as  practicable,  in  term  or  vacation,  in  every  case,  after 
the  charge  is  made  by  affidavit. 

Seo.  24.  The  affidavit  must  be  filed  with  the  information. 

Sec.  25.  An  information  may  be  amended  in  matter  of  sub- 
stance or  form,  at  any  time  before  the  defendant  pleads,  with- 
out  leave,  or  at  any  time  after  the  defendant  pleads,  with 
leave,  of  the  court.  The  information  may  be  amended  on  the 
trial,  as  to  all  matters  of  form  and  variance,  at  the  discretion 
of  the  court,  when  the  same  can  be  done  without  prejudice^ 
to  the  rights  of  the  defendant. 

Sec.  26.  No  amendment  shall  cause  any  delay  of  the  trial, 
unless  for  good  cause  shown  by  affidavit.  2  R.  S.  376,  377,. 
art.  4. 

The  affidavit  must  allege  the  same  offense  and  persons  subse- 
quently charged  in  the  information,  but  the  information  need  not 
follow  the  affidavit  in  the  manner  in  which  it  sets  forth  the  partic- 
ular facts  which  constituto  the  offense.     7  Ind.  654. 

Ambiguity  or  uncertainty  in  an  information,  will  bo  construed 
most  strongly  against  the  state.     23  Ind.  61. 

The  affidavit  must  be  sufficient  in  the  description  of  the  offense 
charged  ;  if  it  is  defective,  a  sufficient  information  will  not  cure  it. 
14  Ind.  280  ;  7  Id.  237,  654,  645. 

Where,  on  appeal  to  the  supreme  court ,  an  affidavit  upon  which  an 
information  was  based,  purported  to  have  been  made  in  the  county, 
where  the  cause  was  tried  before  one  A.  B.,  but  without  designat- 
ing bis  office,  and  a  motion  to  quash  was  made  and  overruled,  it 
most  be  presumed  that  the  court  below  was  fully  advised  that  he 
was  a  person  authorized  to  administer  oaths.  15  Ind.  190. 
The  statement  in  the  caption  of  the  title  of  the  court  to  which  aa 
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information  is  presented  is  safficient,  without  naming  the  connty. 
21  Ind.  277. 

The  circuit  court  can  not  try  a  charge  of  felony  npon  information. 
46  Ind.  453. 

An  information  must  be  based  upon  affidavit  first  filed ;  it  is  not 
sufficient  that  the  information  itself  is  verified.  14  Ind.  109.  And 
if  no  affidavit  has  been  filed,  judgment  will  be  arrested.  4  Ind. 
524. 

An  affidavit  sworn  to  upon  the  belief  of  the  affiant  is  equivalent 
to  one  sworn  to  in  absolute  and  direct  terms,  and  will  support  an 
information.     14  Ind.  380. 

The  charging  part  of  an  information,  or  affidavit,  being  the 
«ame  as  the  charging  part  of  an  indictment,  it  follows  that  the 
general  statements,  as  to  what  an  indictment  shall  contain,  also  ap- 
ply to  informations  and  affidavits.  The  reader  is,  therefore,  re- 
ferred to  the  preceding  section. 

For  form  of  affidavit,  see  next  section. 

Skc.  3.    Affidavit — General  Form. 
State  of  Indiana, 


•.} 


Spencer  County.    ''  ^' 

James  Smith,  being  first  duly  sworn,  upon  his  oath  says  that 
John  Doe,  on  the  tenth  day  of  April,  in  the  year  1877,  at  the 
county  of  Spencer  and  State  of  Indiana,  unlawfully  was  found  in  a 
«tate  of  intoxication  in  a  public  place,  to  wit :  Upon  the  public 
streets  and  walks  of  the  town  of  Eockport. 

James  Smith. 
Subscribed  and  sworn  to  before  me,  this  12th  day  of  April,  1877. 

R  W.  Hurray,  J.  P.    [seal.] 

Note. — As  has  already  been  remarked  in  the  preceding  section, 
prosecutions  for  misdemeanors  may  be  carried  on  in  the  circuit 
<soart  by  information  based  upon  affidavit.  But,  before  a  justice  of 
the  peace,  a  prosecution  may  be  commenced  by  affidavit  alone,  and 
no  information  is  necessary.  The  above  form  may  be  used  in  a 
prosecution  before  a  justice  of  the  peace,  but  the  same  form  may 
also  be  used  in  the  circuit  court  to  base  an  information  upon,  when 
the  offense  comes  within  its  jurisdiction. 

For  forms  of  affidavits,  etc.,  in  criminal  cases,  before  a  justice  of 
the  peace,  see  2  B.  S.  676. 
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An  affidavit  may  be  made  upon  the  belief  of  the  affiant.  14  Ind. 
280 ;  9  Id.  543 ;  31  Id.  67 ;  47  Id.  208. 

An  affidavit  against  a  defendant  for  a  misdemeanor,  charged  him 
bj  his  surname,  alleging  his  Christian  name  to  be  unknown.  Hdd^ 
on  motion  to  qaush,  that  he  was  sufficiently  identified.     6  Ind.  281. 

A  defect  in  an  affidavit  can  not  be  cured  by  an  information. 
7  Ind.  237. 

An  affidavit,  to  be  good,  must  contain  all  the  substantial  aver- 
ments of  an  indictment  or  information.     See  7  Ind.  654,  237. 

An  affidavit  purporting  to  have  been  made  before  one  A.  B., 
without  de&ignating  his  office,  is  good,  if  the  court  is  fully  advised 
that  the  person  is  authorized  to  administer  oaths.     15  Ind.  190. 

For  a  sufficient  affidavit  for  provoking  an  assault,  see  29  Ind. 
20. 

For  a  sufficient  affidavit  for  obstructing  a  highway,  see  31  Ind.  67. 

For  a  sufficient  affidavit  for  an  assault,  see  46  Ind.  289. 

Where,  on  appeal  to  the  circuit  court,  in  a  prosecution  for  a  mis- 
demeanor, instituted  before  a  justice  of  the  peace,  the  state  moved 
for  leave  to  file  a  substituted  affidavit,  the  original  having  been  lost 
from  the  files,  and  filed  affidavits  showing  that  said  original  was 
not  on  the  files  and  had  been  lost,  but  did  not  produce  or  offer  to 
file  a  substitute,  the  motion  was  properly  overruled,  and  the  prose- 
cution was  thereupon  properly  dismissed  for  the  want  of  an  affida- 
vit.   46  Ind.  378. 

A  prosecution  can  not  be  commenced  by  affidavit  alone,  in  the 

circuit  court.     47  Ind.  120;  48  Id.  251,  383. 
For  a  case  where  a  jurat  to  an  affidavit  was  held  sufficient,  see 

« Ind.  180. 
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CHAPTER  11. 

OFFENSES  AGAINST  THE  PERSON. 

UOTXOH. 

1.  Murder  in  the  first  degree.  9.  Assault,  and  assault  and  batterj 

2.  Murder  in  the  second  degree.  with  felonious  intent. 

8.  Manslaughter.  10.  Administering  poison  with  intent 

4.  Rape — Unlawful    carnal  knowl-             to  kill. 

edge.  11.  Kidnaping. 

6.  Malicious  mayhem.  12.  Malicious  prosecution.           « 

6.  Abduction. — Seduction.  18.  Provoking  assault,  otc. 

7.  Abortion.  14.  Drawing  deadly  weapon. 

8.  Assault — Assault  and  battery. 

Sec.  1.    Murder  in  the  First  Degree. 

Sec.  2.  If  any  person  of  sound  mind  shall  purposely,  and 
with  premeditated  malice,  or  in  the  perpetration,  or  attempt 
to  perpetrate  any  rape,  arson,  robbery,  or  burglary,  or  by  ad- 
ministering poison,  or  causing  the  same  to  be  done,  kill  any 
human  being,  such  person  shall  be  deemed  guilty  of  murder 
in  the  first  degree,  and  upon  conviction  thereof  shall  suffer 
death.     2  R.  S.  423. 

Sec  4.  Any  person  convicted  of  treason  or  murder  in  the 
first  degree,  may,  instead  of  being  sentenced  to  death,  in  the 
discretion  of  the  jury,  be  imprisoned  in  the  state  prison  dur- 
ing life.     2  R.  8.  425. 

CHARGES. 

1.  Murder  by  stabbing. 

That  A.  B.,  on  the day  of ,  in  the  year  ,  at  said 

county,  did  feloniously,  purposely,  and  with  premeditated  malice,, 
unlawfully  kill  and  murder  0.  D.,  by  then  and  there  feloniously, 
purposely,  and  with  premeditated  malice,  unlawfully  striking,  cut- 
ting, stabbing,  and  mortally  wounding  the  said  C.  D.  with  a  knife, 
which  he,  the  said  A.  B.,  then  and  there  had  and  held  in  his  hands. 

2.  By  striking  with  a  club. 
That  A.  B.,  on  the day  of ,  in  the  year  ,  at  said 
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county,  did  feloniously,  purposely,  and  with  premeditated  malice, 
irnlawfully  kill  and  murder  C.  D.,  by  then  and  there  feloniously^ 
parposely,  and  with  premeditated  malice,  beating,  striking,  and 
mortally  wounding  the  said  C.  D.  with  a  club,  which  he,  the  said 
A.  B.,  then  and  there  had  and  held  in  his  hands,  fiicknell's  Grim.. 
Pr.  257. 

3.  By  strangling. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  did  feloniously,  purposely,  and  with  premeditated  malice^ 
unlawfully  kill  and  murder  C.  D.,  by  then  and  there  feloniously, 
purposely,  and  with  premeditated  malice,  fixing,  tying,  and  fasten- 
ing, about  the  neck  of  the  said  C.  D.,  a  certain  rope,  which  rope 
the  said  A.  B.  then  and  there  had  and  held  in  his  hands,  and  by 
then  and  there  feloniously,  purposely,  and  with  premeditated  mal- 
ice, unlawfully  dragging,  pulling,  choking,  strangling,  and  dislocate 
ing  the  neck  of  the  said  C.  D.  with  said  rope. 

4.  By  administering  poison. 

That  A.  B.,  on  the  day  of ,  in  the  year  ,  at  said 

county,  wickedly  contriving  and  intending  one  C.  D.  feloniously 
and  purposely  to  kill  and  murder  by  administering  poison,  felon- 
iously and  purposely  a  large  quantity  of  a  certain  deadly  poison 
called  whit«  arsenic,  did  then  and  there  give  and  administer  unto^ 
the  said  C.  D.,  with  intent  that  the  said  C.  D.  should  take  and 
swallow  down  the  same  into  his  body,  he,  the  said  A.  B.,  then  and 
there  well  knowing  the  said  white  arsenic  to  be  a  deadly  poison  ;. 
and  the  said  white  ai'senic  so  given  and  administered  unto  the  said 
C.  B.,  by  the  said  A.  B.,  the  said  0.  D.  did  then  and  there  take  and 
swallow  down  into  his  body ;  by  reason  and  means  of  which*  said 
taking  and  swallowing  down  said  white  arsenic  into  his  body,  as- 
aforesaid,  the  said  C.  D.  then  and  there  became  and  was  mortally 
fflck  and  distempered  in  his  body,  of  which  mortal  sickness  and 

distemper  the  said  C.  D.,  from  the  said day  of ,  in  the  same 

year,  at  the  county  aforesaid,  did  languish  and  live,  on  which  said, 

day  of ,  in  the  year  aforesaid,  at  the  county  aforesaid,  the 

said  C.  D.,  of  the  said  mortal  sickness,  died.     And  so  the  jurors- 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  A.  B.  him, 
the  said  C.  D.,  in  the  manner  and  form  and  by  the  means  aforesaid 
feloniously  and  purposely  did  kill  and  murder.     1  Whart.  Crim. 
Pr.  125. 
2 
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5.  By  administering  poison  mixed  with  water  intended  for  medicine. 

That  A.  B.,  on  tho day  of ,  in  the  year ,  at  said 

county,  devising  and  intending  one  G.  D.  feloniously  and  purposely 
to  kill  and  murder  by  administering  poison,  a  certain  quantity  of 
arsenic,  to-wit,  two  drachms  of  arsenic,  being  a  deadly  poison, 
feloniously  and  purposely  did  put,  infuse,  mix,  and  mingle  in  and 
together  with  water,  he,  tho  said  A.  B.,  then  and  there  well  know- 
ing the  said  arsenic  to  be  a  deadly  poison  ;  and  that  the  said  A.  B. 
the  said  arsenic  so  as  aforesaid  put,  infused  in,  and  mixed  and 
mingled  in  and  together  with  the  said  water,  into  a  certain  glass 
phial,  did  put  and  pour;  and  the  said  glass  phial,  with  the 
said  arsenic  put,  infused  in,  and  mixed  and  mingled  in  and  to- 
gether with  water  as  aforesaid  contained  therein,  then  and  there, 
to-wit,  on  the  day  of  ,  in  the  year  aforesaid,  felon- 
iously and  purposely,  in  the  lodging-room  of  the  said  G.  D.,  did  put 
and  place,  in  the  place  and  stead  of  a  certain  salutary  medicine, 
then  lately  before  prescribed  and  made  up  for  tho  said  C.  D.,  and 
to  be  taken  by  him,  the  said  G.  D.,  he,  the  said  A.  B.,  then  and 
there  feloniously  and  purposely  intending  that  the  said  G.  D.  should 
drink  and  swallow  down  into  his  body  the  said  arsenic  put,  in- 
fused, mixed,  and  mingled  in  and  together  with  water  as  aforesaid, 
contained  in  the  said  glass  phial,  by  mistaking. the  same  as  and  for* 
the  said  salutary  medicine,  so  prescribed  and  made  up  for  the  said 
G.  D.,  and  to  be  by  him,  the  said  G.  D.,  taken  as  aforesaid.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  G.  D.,  not  knowing  the  said  arsenic;,  put,  infused  in,  and 
mixed  together  with  water  as  aforesaid,  contained  in  the  said  glass 
phial,  so  put  and  placed  by  the  said  A.  B.,  in  the  lodging-room  of  the 
said  G.  D.  In  the  place  and  stead  of  the  said  salutary  medicine,  then 
lately  before  prescribed  and  made  up  for  the  said  G.  D.  to  be  taken 
by  him,  the  said  G.  D.,  in  manner  aforesaid,  to  be  a  deadly  poison, 
but  believing  the  same  to  be  the  true  and  real  medicine  then  lately 
before  prescribed  and  made  up  for,  and  to  be  taken  by,  him,  the 

said  G.  D.,  afterward,  to-wit,  on  the day  of ,  in  the  year 

aforesaid,  at  the  county  aforesaid,  the  said  arsenic  so  as  aforesaid 
put,  infused  in,  and  mixed  together  with  water  by  the  said  A.  B.» 
jis  aforesaid  contained  in  the  said  glass  phial  so  put  and  placed 
by  the  said  A.  B.  in  the  !odging-room  of  him,  the  said  G.  D.,  in 
place  and  stead  of  the  said  medicine,  then  lately  before  prescribed  and 
made  up  for  the  said  G.  D.,  he,  the  said  G.  D.,  did  take,  drink,  and 
swallow  down  into  his  body;    by  means  of  which   said  taking, 
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^Irinking,  and  swallowing  down  into  the  body  of  him,  the  said 

O.  D.,  of  the  said  arsonio  so  as  aforesaid  put,  infased  in,  and 

mixed  together  with  water  by  the  said  A.  B.  as  aforesaid,  he,  the 

said  C.  !>.,  then  and  there  became  sick  and  distempered  in  his 

body,  of  which  sickness  and  distemper  of  body,  occasioned  by  the 

said  taking,  drinking,  and  swallowing  down  into  the  body  of  him, 

the  said  C.  D.,  and  of  the  said  arsenic,  so  as  aforesaid  pat,  infused  in, 

and  mixed  together  with  water  by  the  said  A.  B.,  as  aforesaid,  he, 

the  said  C.  D.,  on  the  said day  of  ,  in  the  year  aforesaid, 

at  the  county  aforesaid,  died.    And  so  the  jurors  aforesaid,  upon 

their  oath  aforesaid,  do  say  that  the  said  A.  B.  him,  the  said  C.  D., 

in  manner  and  form  aforesaid,  feloniously  and  purposely  did,  hj 

administering  poison,  unlawfully  kill  and  murder.   1  Whart.  Crim. 

Pr.  133. 

6.  In  the  perpetration  of  rape. 

That  A.  B.,  on  the day  ,  in  the  year  ,  at  said 

-county,  purposely  and  feloniously  unlawfully  killed  and  murdered 
one  C.  D.,  a  woman,  in  the  perpetration  of  rape,  by  then  and  there 
forcibly,  feloniously,  and  purposely  making  an  assault  in  and  upon 
her,  the  said  C.  D.,  and  then  and  there  forcibly,  feloniously,  and 
purposely,  and  against  her  will,  unlawfully  ravishing  and  carnally 
knowing  the  said  C.  D.,  from  the  effects  and  results  of  which  the 
said  C.  D.  then  and  there  died. 

7.  In  the  attempt  to  perpetrate  a  rape. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

^anty,  purposely  and  feloniously  killed  and  murdered  one  G.  D., 
a  woman,  in  the  attempt  to  perpetrate  a  rape,  by  then  and  there 
forcibly,  feloniously,  and  purposely  making  an  assault  in  and  upon 
iier,  the  said  C.  D.,  and  then  and  there  forcibly,  feloniously,  and 
purposely  unlawfully  totiching,  striking,  choking,  beating,  and 
mortally  wounding  the  said  0.  D.,  in  a  rude,  insolent,  and  angry 
manner,  with  intent  then  and  there  and  thereby,  her,  the  said  C. 
D.,  purposely,  forcibly,  and  feloniously,  and  against  her  will,  to 
ravish  and  carnally  know,  of  which  said  choking,  striking,  beatr- 
ing,  and  mortally  wounding,  so  as  aforesaid  done  by  the  said  A. 
B.,  she,  the  said  C.  D.,  then  and  there  died. 

8.  In  the  perpetration  of  robbery. 

That  A.  B.,  on  the day  of  — r-,  in  the  year ,  at  said 

'Coanty,  feloniously  and  puiposely  unlawfully  killed  and  murdered 
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one  C.  D.,  in  the  perpetration  of  robbery,  by  then  and  there  forci- 
bly, purposely,  and  felonionsly  making  an  assault  upon  him,  the^ 
said  G.  D.,  and  then  and  there  felonionsly  and  purposely  striking^, 
beating,  and  mortally  wounding  the  said  C.  D.,  with  a  large  piece 
of  iron,  which  piece  of  iron  the  said  A.  B.  thon  and  there  bud  and 
held  in  his  hands,  and  then  and  there  forcibly,  feloniously,  and  by 
putting  him  to  fear,  taking  from  the  said  C.  D.  one  gold  watch,  of 
the  value  of  one  hundred  dollars,  of  the  personal  goods  and  chat- 
tels of  said  C.  D.,  from  the  effects  and  results  of  which  striking, 
beating,  and  mortally  wounding,  so  as  aforesaid  done  by  said  A. 
B.,  with  the  piece  of  iron  aforesaid,  he,  the  said  C.  D.,  then  and 
there  died. 

9.  In  the  perpetration  of  burglary. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

county,  in  the  night  time,  did  feloniously  and  burglariously  break 
and  enter  into  the  mansion  house  of  C.  D.,  there  situate,  with  in- 
tent, the  goods  and  chattels  of  the  said  C.  D.,  then  and  there  being, 
feloniously  and  burglariously  to  steal,  take,  and  carry  away;  and 
that  the  said  C.  D.,  in  the  mansion  house  then  and  there  being,  be- 
fore, at,  and  during  the  said  breaking  and  entering,  then  and  there 
attempted  to  arrest  and  stop  the  said  A.  B.,  in  the  further  perpe- 
tration of  the  said  burglary,  and  the  said  A.  B.,  in  order  to  keep 
from  being  then  and  there  arrested  and  stopped  from  the  farther 
perpetration  of  the  said  burglary,  and  in  order  to  then  and  there 
continue  in  and  consummate  the  perpetration  thereof,  did  then  and 
there  feloniously  and  purposely  make  an  assault  upon  him,  the 
said  C.  D.,  and  did  then  and  there  feloniously  and  purposely,  in 
and  during  the  perpetration  of  said  burglary,  unlawfully  kill  and 
murder  said  C.  D.,  by  then  and  there  purposely  and  felonionsly 
striking,  beating,  and  mortally  wounding  the  said  C.  D.,  with  a 
certain  club,  which  club  the  said  A.  B.  then  and  there  had  and 
held  in  his  hands. 

10.  In  the  perpetration  of  arson. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  feloniously,  willfully,  and  maliciously  set  fire  to  a  dwelling- 
house  of  C.  D.,  there  situate,  of  the  value  of  five  hundred  dollars, 
and  then  and  there  and  thereby,  feloniously,  willfully  and  maliciously 
burned  and  destroyed  the  said  dwelling-house,  to  the  damage  of  said 
C  D.,  five  hundred  dollars ;  and  that  one  E.  F.,  in  the  said  dwelling- 
house,  then  and  there  being,  before,  at,  and  during  the  said  burn- 
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ing,  was  then  aod  there,  by  reason  and  means  of  said  burning,  so 
^mmitted  and  done  by  the  said  A.  B.,  in  manner  and  form  afore- 
said, by  him,  the  said  A.  B.,  mortally  burned,  killed,  and  mur- 
dered. And  so  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  say  that  the  said  A.  B.,  him,  the  said  E.  F.,  in  manner 
and  form  aforesaid,  feloniously  and  purposely,  in  the  perpeti*a- 
tioiof  arson,  did  kill  and  murder. 

11.  Killing  antagonist  in  duel. 

Sec.  3.  If  either  party  to  a  duel  be  killed,  the  survivor 
shall  be  deemed  guilty  of  murder  in  the  first  degree,  and 
shall  suffer  death.    2  R.  S.  425. 

CHARGE. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

eounty,  did  unlawfully  and  voluntarily  engage  in  and  fight  a  duel, 
with  one  C.  D.,  then  and  there  being,  with  deadly  weapons,  to- 
wit:  pistols,  then  and  there  loaded  with  gunpowder  and  leaden 
ballets,  and  that  while  then  and  there  so  engaged  in  and  fighting 
said  duel,  the  said  A.  B.,  then  and  there,  feloniously  and  purposely, 
onlawfally  killed  and  murdered  the  said  C.  D.,  his  antagonist  in 
4he  said  duel,  by  then  and  there,  feloniously  and  purposely,  unlaw- 
fully shooting  and  mortally  wounding  the  said.  C.  D.,  with  a  cer- 
tain pistol  then  and  there  as  aforesaid  had  and  held  by  the  said  A. 
B.  in  his  hands,  and  by  him  then  and  there  shot  off  and  dis- 
charged, at,  against,  to,  and  upon  the  said  C.  D.,  and  which  pistol 
was,  as  aforesaid,  then  and  there  loaded  with  gunpowder  and  a 
leaden  bullet ;  and  that  the  said'  A.  B.  is  the  survivor  of  the  said 

duel. 

12.  Killing  antagonist  in  duel  without  the  state. 

Sec.  5.  If  any  person  shall,  by  previous  appointment,  made 
within,  fight  a  duel  without  the  state,  and  in  so  doing  shall  in- 
flict a  mortal  wound  upon  any  person,  whereof  the  person  so 
injured  shall  die  within  this  state,  such  person  so  offending 
shall  be  deemed  guilty  of  murder  in  the  first  degree'  in  the 
county  where  such  death  shall  happen,  and  shall  suffer  death 
•or  be  imprisoned  in  the  state  prison  for  life.     2  IL  S.  426. 

CHARGE. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  the 
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county  of  Warrick,  in  said  state,  did  unlawfully  and  voluntariljr 
make  an  appointment  to  fight  a  duel  with  one  C.  D.,  in  the  county 
of  Daviess,  and  State  of  Kentucky ;  and  that  afterward,  to-wit,  oa 

the day  of ,  in  the  year ,  at  said  county  of  Daviess, 

in  the  said  State  of  Kentucky,  the  said  A.  £.  did,  in  pursuance  of 
said  previous  appointment,  engage  in  apd  fight  a  duel  with  said  C^ 
D.,  then  and  there  being,  with  deadly  weapons,  to  wit,  pistols  then 
and  there  loaded  with  gunpowder  and  leaden  bullets,  and  that 
while  then  and  there  so  engaged  in  and  fighting  said  duel,  the  said 
A.  B.  then  and  there  feloniously  and  purposely,  unlawfully  inflicted 
a  mortal  wound  upon  the  person  of  the  said  C.  D.,  with  a  certaia 
pistol,  then  and  there  loaded  as  aforesaid  with  gunpowder  and  a 
leaden  bullet,  which  pistol  he,  the  said  A.  B.,  then  and  there  had 
and  held  in  his  hands  and  shot  off  and  discharged  at,  upon,  to,  and 
against  the  said  C.  D.,  of  which  said  mortal  wound  the  said  C.  D., 

from  the  said day  of to  the day  of ,  in  the  year 

aforesaid,  in  the  county  of  Spencer  and  State  of  Indiana,  did  suffer 
and  languish;  on  which  said day  of ,  in  the  year  afore- 
said, at  said  county  of  Spencer,  he,  the  said  C.  D.,  of  the  said  mor- 
tal wound  did  die.  And  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  A.  B.,  him,  the  said  C.  D.,  in  manner 
and  form  aforesaid,  then  and  there  feloniously  and  purposely  did 
kill  and  murder.  * 

FORM   AND   CONTENTS. 

Malice. — In  indictments  for  murder  in  the  perpetration  of  arson, 
rape,  burglary,  in  the  administration  of  poison,  in  fighting  a  duel, 
etc.,  the  words  "  premeditated  malice  "  need  not  be  used.  54  Ind» 
128.     But  to  use  them  does  no  harm.     53  Ind.  408. 

Malice  was  necessary,  under  the  E.  S.  of  1843,  to  constitute  mur- 
der, either  in  first  or  second  degree;  in  first  degree  being  accom- 
panied with,  and,  in  second,  without  premeditation.  Hence  to  say^ 
that  the  killing  was  done  "  feloniously,  willfully,  and  of  his  malice^ 
aforethought''  was  but  a  charge  of  murder  in  the  second  degree* 
5  Ind.  400.    See  6Blackf  299. 

The  particular  part  of  the  person  wounded  is  not  necessary  to  be 
set  out  in  the  indictment  under  the  code.  35  Ind.  122.  See  7 
Blackf  20. 

Depth  of  wound. — The  indictment  need  not  state  the  depth  or 
breadth  of  the  wound.    7  Blackf  20 ;  11  Ind.  557 ;  9  Ind.  408. 

It  must  contain  the  technical  word^  *'  murdered  "  or  "  murder,'*  ac- 
cording to  the  tense,  or  it  will  be  but  an  indictment  for  man* 
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Blangbtor,  or,  perhaps,  murder  in  the  second  degree.    7  Blackf.  20. 

^^Held  in  his  hands.**  If  it  charges  that  the  defendant  held  the 
instrument  in  *'  both  hands/'  it  is  sufficient  without  inserting  the 
word  ''  bis'    before  hands.    8  Blackf.  101. 

JVbt  necessary  to  allege  the  defendant  was  of  sound  mind.  An  in- 
dictment for  murder  may  be  good  without  stating  the  person  to  be 
of  sound  memory  and  discretion,  and  though,  the  killing  must  be 
shown  to  be  unlawful,  the  word  "unlawful"  need  not  be  used. 
1  Blackf.  395  ;  23  Ind.  231 ;  9  Ind.  408 ;  50  Ind.  516. 

The  kind  of  gun  and  shot  used  need  not  be  specified.  11 
Ind.  557. 

An  indictment  for  murder,  charging  that  the  prisoner,  in  "some 
way  and  .  manner,  and  by  some  weapon  unknown  to  the  jury, 
killed  the  deceased,''  is  good.     State  v.  Barke,  54  N.  H.  92. 

Poisoning. — An  indictment  for  murder  by  administering  poison 
need  not  state  the  kind  of  poison  administered.    2  Ind.  617. 

If  it  do  so  state,  the  proof  need  not  correspond.     2  Ind.  617. 

Murder  committed  in  the  perpetration  of  robbery  is  murder  in  the 
first  degree,  although  not  committed  with  a  deliberate  and  pre- 
meditated design  to  kill.     State  v.  Pike,  51  N.  H.  105. 

For  an  indictment  for  murder  by  beating  with  a  shovel,  held  good 
by  our  supreme  court,  see  9  Ind.  408. 

Premeditated  malice. — In  murder  in  the  first  degree,  premeditated 
malice  requires  that  there  shall  be  time  and  opportunity  for  delib- 
erate thought,  and  that,  after  the  mind  conceives  the  thought  of 
taking  the  life,  the  conception  is  meditated  upon,  and  a  deliberate 
determination  formed  to  do  the  act ;  that  being  done,  then,  no  dif- 
ference how  soon  the  fatal  resolve  is  carried  into  execution,  it  is 
murder  in  the  first  degree.     23  Ind.  231.  .  See  27  Ind.  87. 

In  the  perpetration  of  arson. — To  kill  a  man  purposely,  and  with 
premeditated  malice,  or  to  kill  a  man  in  the  commission  of  or  at- 
tempt to  commit  a  crime — such  as  robbery  or  arson — is  murder  in 
the  first  degree.  And  it  is  no  difference  (in  the  attempt  to  commit 
arson)  whether  he  is  killed  before  the  fire  reaches  him,  or  he  is 
burned  to  death.    7  Ind.  326. 

The  statute  authorizing  capital  punishment  for  the  crime  of  mur- 
'  der  is  not  unconstitutional.    7  Ind.  332,  338. 

Joinder  of  counts. — Counts  for  murder  and  manslaughter  may  be 
joined  in  the  same  indictment,  and  on  the  trial  the  defendant  may 
be  ooDvicted  of  either  offense.    2  R.  S.  389,  sec.  74. 
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For  a  sufficient  farm  of  indictment  for  murder  in  tlie  firat  degree 
by  cutting  and  stabbing,  see  22  Ind.  1. 

For  an  indictment  held  safficient  as  charging  a  murder  by  ad* 
ministration  of  poison,  see  54  Ind.  128  ;  bat  not  sufficient  of  a  mur- 
der in  an  attempt  to  commit  a  rape.     Ibid. 

Poison — Malice. —  W?iere  a  purposed  killing  is  charged  in  an  indict- 
ment ibr  murder  by  administering  poison,  it  is  not  necessary  to  al- 
lege that  it  was  done  with  malice,  in  order  to  constitute  murder  ia 
the  first  degree.     Ibid. 

When  the  killing  is  effected  by  administering  poison,  a  purpose  to 
kill  is  an  essential  ingredient  in  the  crime  of  murder  in  the  first 
degree.    Ibid. 

The  word  ^^feloniously  "  should  be  used  when  the  crime  is  a  felony. 
2  Hale,  P.  G.  187.  And  also,  the  words  implying  malice  and  pur- 
pose. Whart.  Crim.  Law,  §  1071.  Where  the  homicide  is  proved, 
and  nothing  else,  the  presumption  will  be  that  it  was  murder  in 
the  second  degree.  Bickneirs  Crim.  Pr.  258  and  259,  and  author-* 
ities. 

2>ue/in^.— ^Independent  of  all  local  legislation,  it  is  not  only  mur- 
der for  one  man  to  kill  another  in  a  duel,  but  his  second  also  is 
guilty  of  murder ;  and  it  has  been  doubted  whether  this  does  not  ex- 
tend even  to  the  second  of  him  who  was  killed,  because  the  death 
happened  upon  a  compact  in  which  all  were  engaged.  Whart.  Crim. 
Law,  §  958. 

Suicide, — It  has  been  settled  that  if  a  man  encourages  another 
to  murder  himself,  and  he  is  present,  abetting  him  while  he  does  so, 
such  man  is  guilty  of  murder  as  principal.  Ibid,  §  963,  and  au- 
thorities. 

Instrument  of  death — Variance. — The  common  law  rule  is,  that 
where  the  instrument  laid  and  the  instrument  proved  are  of  the 
same  nature  and  character,  there  is  no  variance ;  where  they  are 
of  opposite  nature  and  character,  the  contrary.  Thus  evidence  of 
a  dagger  will  support  the  averment  of  a  knife,  but  evidence  of  a 
knife  will  not  support  the  averment  of  a  pistol.  1  Whart.  Crim. 
Pr.  114,  note  (g).     See  Bicknell's  Crim.  Pr.  260. 

Insanity — Knowledge  of  right  and  wrong. — Where  a  person  is 
moved  to  the  commission  of  an  unlawful  act  by  an  insane  impulse ' 
controlling  his  will  atid  judgment,  he  is  not  guilty  of  a  crime  ;  and 
if  he  is  a  monomaniac  on  any  subject,  it. is  wholly  immaterial  upon 
what  subject,  so  that  the  impulse  leads  him  to  the  commission  c^ 
the  act.     31  Ind.  485. 
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The  court  iQBtructed  the  jary,  on  a  trial  for  murder  in  the  first 
degree,  that  if  they  believed,  from  the  evidence,  *'  that  the  defendant 
knew  the  difference  between  right  and  wrong,  in  respect  to  the  act 
in  question,  if  he  was  conscious  that  such  act  was  one  which  he  ought 
not  to  do,  and  if  that  act  was,  at  that  time,  contrary  to  the  law  of 
the  state,  then  he  is  responsible  for  his  acts."  Heldj  that  this  is  not 
law.    Ibid. 

So  far  as  a  person  acts  under  the  influence  of  mental  disease  he 
is  not  criminally  accountable,  and  the  jury  in  a  criminal  case  must 
be  satisfied  beyond  a  reasonable  doubt  of  the  defendant's  mental 
•capacity  to  commit  the  crime  charged.    Ibid. 

The  carpus  delicti  may  be  proved  by  circumstantial  evidence.  It 
is  not  essential  that  the  body  of  the  deceased  should  be  found.  7 
Ind.  326.    See  48  Ind.  109. 

Threats. — ^As  to  proof  of  threats  made  by  deceased,  see  68 
Ind.  182. 

Sec.  2.    Murder  in  the  Second  Degree. 

Sec.  7.  If  any  person  shall,  purposely  and  maliciously,  but 
without  premeditation,  kill  any  human  being,  every  such  per- 
son shall  be  deemed  guilty  of  murder  in  the  second  degree, 
and  on  conviction  thereof  shall  be  imprisoned  in  the  state 
prison  during  life.    2  R.  S.  426. 

charobs. 

1,  By  shooting. 

That  A.  B.,  on  the day  of  — — ,  in  the  year ,  at  said 

<x>anty,  feloniously,  purposely,  and  maliciously,  but  without  pre- 
meditation, unlawfully  killed  and  murdered  C.  D.,  by  then  and 
there  feloniously,  purposely,  and  maliciously,  but  without  premed- 
itation, unlawfully  shooting  and  mortally  wounding  the  said  O.  D., 
with  a  certain  gun,  then  and  there  loaded  with  gunpowder  and 
leaden  shot,  which  gun  he,  the  said  A.  B.,  in  his  hands  then 
and  there  had  and  held,  and  discharged  and  shot  off  at,  against,  to, 
and  upon  the  said  C.  D.    See  11  Ind.  557. 

i 

2.  By  obstructing  railway  track. 
Sec.  29.  If  any  person  shall  willfully  and  maliciously  place 
iuiy  obstructions  upon  the  track  of  any  railroad,  or  cbftnge 
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any  switch,  or  remove  the  fastenings  thereof,  so  as  to  en- 
danger the  passage  of  trains,  or  break,  destroy,  steal,  take,  or 
carry  away  any  lock  or  guard  upon  such  switch,  or  willfully 
commit  any  other  act  to  throw  the  engine  or  cars  running  upon 
such  railroad  from  such  traqk,  he  shall  be  imprisoned  in  the 
state  prison  not  less  than  one  nor  more  than  seven  years ;  and 
if  from  any  accident  on  any  such  road,  resulting  from  any 
such  act,  any  person  be  so  injured  that  death  ensue  as  the 
immediate  consequence  thereof,  the  person  so  offending  shall 
be  deemed  guilty  of  murder  in  the  second  degree,  and  upon 
conviction  shall  be  imprisoned  in  the  state  prison  daring  life» 
2  R.  S.  438,  439. 

CHARGE. 

That  A.  B.,  on  the day  of ,  in  the  year  ,  at  said 

county,  feloniously,  willfully,  and  maliciously,  intending  to  throw 
from  the  track  of  a  certain  railway,  then  and  there  situate,  called  % 
the  [here  insert  name  of  railway],  Bk  certain  engine  and  a  certain 
train  of  cars,  then  and  there  running  upon  and  using  said  railway,, 
then  and  there  feloniously,  willfully,  and  maliciously  removed  from 
the  bed  of  the  said  railway  a  part  of  the  iron  roadway  thereof, 
and  thereby  then  and  there  feloniously,  willfully,  and  malic- 
iously threw  from  the  track  of  said  railway  the  said  engine  and 
train  of  cars,  and  by  means  thereof  one  G.  D.,  who  was  then  and 
there  a  passenger  in  said  train  of  cars,  was  then  and  there  violently 
bruised  and  crushed  in  his  head  and  breast,  and  instantly  killed. 
And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  say  that  the 
said  A.  B.  did,  in  manner  and  form  aforesaid,  commit,  in  and  upon 
the  said  G.  D.,  the  crime  and  felony  of  murder  in  the  second  de- 
gree.    Bicknell's  Grim.  Pr.  356. 

FORM   AND   CONTENTS. 

Counts  for  murder  in  the  first  and  second  degree  and  for  man- 
slaughter may  be  joined  in  the  same  indictment,  and  on  the  trial 
the  defendant  may  be  convicted  of  either  offense.  2  B.  S.  389, 
sec.  74. 

Premeditation. — In  murder  in  the  second  degree,  the  purpose  or 
intention  to  kill  is  followed  immediately  by  the  act,  and  is  not  pre- 
meditated ;  the  time  and  circumstances  are  not  such  as  to  allow  of 
deliberate  thought,  yet  there  must  be  a  formed  design  and  purpose 
t4)kill.    23Ind.  231. 
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Presumption  of  malice. — Where  one  person  unlawfally  and  pur- 
posely kills  another,  malice,  in  the  absence  of  rebatting  evidence, 
is  presumed  from  the  act.  30  Ind.  197.  See  5  Ind.  400 ;  24  Id. 
151 ;  6  Blackf.  299. 

^'Feloniously,  purposely^  and  of  his  malice  aforethoughV — Indict- 
ment for  murder,  charging  the  defendant  with  having  committed 
the  act  *'  feloniously,  willfully,  and  of  his  malice  aforethought." 
Held,  that  under  the  B.  S.  of  1843  the  indictment  only  contained  a 
charge  of  murder  in  the  second  degree.     5  Ind.  400. 

Must  aver  malice. — An  indictment  to  charge  murder  in  the  second 
degree  must  aver  that  the  act  was  done  maliciously.    8  Ind.  200. 

Sec.  3.    Manslaughter. 

Sec.  8.  If  any  person  shall  unlawfully  kill  any  human  be- 
ing, without  malice,  express  or  implied,  either  voluntarily 
upon  a  sudden  heat,  or  iuvoluutarily,  but  in  the  commission 
of  some  unlawful  act,  such  person  shall  be  deemed  guilty  of 
manslaughter,  and  upon  conviction  thereof,  shall  be  impris- 
oned in  the  state  prison  not  more  than  twenty-one  nor  less^ 
than  two  years.     2  H.  S.  426. 

CHARGES. 

1.  Voluntary. — By  striking  with  stone. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

county,  did  feloniously,  unlawfully,  and  voluntarily,  upon  a  sud- 
den heat,  without  malice,  kill  and  slay  one  C.  D.,  by  then  and 
there  feloniously,  unlawfully,  and  voluntarily,  without  malice,, 
striking,  cutting,  and  mortally  wounding  the  said  C.  B.  with  a 
certain  stone,  which  stone  he,  the  said  A.  B.,  then  and  there  his- 
hands  had  and  held  and  cast  and  threw  at,  against,  to,  and  upon  the 
said  C.  D.,  from  which  mortal  wounds  the  said  C.  D.  did  then  and 
there  instantly  die.    See  58  Ind.  159. 

2.  By  cutting  with  a  knife. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

eoanty,  did  unlawfully  and  feloniously  kill  one  C.  D.,  by  then  and 
there  unlawfully  and  feloniously  cutting,  stabbing,  and  mortally 
iroanding  the  said  G.  D.  with  a  knife,  which  he  the  said  A.  B.  then 
and  there  had  and  held  in  his  hands.    46  Ind.  363. 
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3.  Livoluntary. — In  the  perpetration  of  abortion. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

^coanty,  nnlawfally  and  felonioasly  killed  one  G.  D.,  by  then  and 
there  unlawfaily,  willfaiiy,  and   felonioasly  employing  a  certain 

instrument  called  a upon  the  body  of  said  G.  D.  who  was  then 

and  there  a  pregnant  woman,  by  then  and  there  unlawfully,  willfully, 
4ind  feloniously  introducing  the  said  instrument  into  the  body  and 
womb  of  the  said  G.  D.,  with  the  intent  then  and  there  and  thereby 
unlawfully  to  procure  the  miscairiage  of  the  said  G.  D.,  the  said 
miscarriage  not  being  then  and  there  necessary  to  preserve  the  life 
K)f  the  said  G.  D.,  by  means  whereof  the  said  G.  D.  was  then  and 
there  mortally  cut  and  wounded  and  instantly  killed.    See  46  Ind. 

363. 

4.  Involuntary. — In  attempt  to  murder  another. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

county,  did  unlawfully  and  feloniously  kill  and  slay  one  G.  D.  in- 
Toluntarily,  by  then  and  there  unlawfully  and  feloniously  shooting 
the  said  G.  D.  through  the  head,  with  a  certain  gun,  then  and  there 
loaded  and  charged  with  gunpowder  and  leaden  shot,  which  gun 
he,  the  said  A.  B.,  then  and  there  had  and  held  in  his  hands,  in  the 
><K)mmisBion  of  an  unlawful  act,  to  wit^  in  an  endcjavor  and  attempt 
by  him,  the  said  A.  B.,  then  and  there  unlawfully  and  feloniously 
to  sl)00t,  kill,  and  murder  one  E.  F.    See  8  Ind.  200. 

As  to  what  wUl  reduce  the  killing  from  murder  to  manslaughter^  see 
<6  Blackf.  299. 

Counts  for  murder  in  the  first  and  second  degree  and  for  manslaughter 
may  be  joined  in  the  same  indictment,  and  on  the  trial  the  defend- 
-ant  may  be  convicted  of  either  offense.     2  B.  S.  389,  sec.  74. 

Involuntary  manslaughter. — An  indictment  for  involuntary  man- 
slaughter must  show  that  the  defendant  was  in  the  commission  of 
some  unlawful  act     4G  Ind.  363. 

In  manslaughter,  there  may  be  intention  to  kill,  arising  in  the 
sudden  transport  of  passion,  but  it  may,  and  in  this  grade  of  offense 
must,  be  unaccompanied  by  malice.     13  Ind.  510. 

Aiding  and  abetting. — One  may  be  guilty,  under  the  statute,  of 
aiding  and  abetting  the  crime  of  manslaughter.     26  Ind.  196. 

Voluntary  manslaughter. — In  manslaughter,  the  killing,  if  upon  a 
sudden  heat,  must  be  voluntarily  done,  and  without  malice.  24 
Ind.  151.     See  58  Ind.  159. 
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Instructions  to  jury — Definition  of  manslaughter. — On  the  trial  of 
an  indictment  for  murder,  the  coart  in  its  charge  to  the  jury  said : 
"If  joa  shoald  find  from  the  evidence,  beyond  a  reasonable  doabt, 
that  the  defendant  without  malice,  either  express  or  implied,  and 
with  no  intent  to  murder,  unlawfully,  involuntarily  killed  the 
decedent,'*  naming  him,  ^*  this  would  be  manslaughter,"  the  context 
of  the  charge  giving  the  full  statutory  definition  of  manslaughter. 
EeU^  that  the  defendant  could  not  complain  of  the  omission  of  the 
words,  -'  but  in  the  commission  of  some  unlawful  act."     53  Ind.  311. 

Assault^  etc.,  with  intent  to  commit  manslaughter, — An  indictment 
will  lie  for  an  assault  and  battery  with  intent  to  commit  voluntary 
manslaughter.     53  Ind.  354. 

On  trial  for  murder,  may  convict  of  manslaughter, — Under  an  in- 
dictment for  murder,  the  defendant  may  be  convicted  of  man- 
slaughter.    18  Ind.  409.     See  58  Ind.  293. 

Principal  and  accessory. — If  several  persons  be  engaged  in  a 
common  illegal  undertaking,  and  one  of  them  commit  a  homicide, 
the  others  may  be  guilty,  even  as  principals,  of  whatever  grade  of 
crime  it  may  turn  out  to  be,  without  having  actually  assisted  in 
inflicting  the  fatal  blow.     11  Ind.  62. 

Definition  of  malice. — With  reference  to  the  crime  of  murder,, 
malice  means  an  unlawful  intention  to  kill.     6  Blackf.  299. 

Sudden  heat. — As  to  the  nature  of  the  sudden  heat,  which  will 
rebut  the  otherwise  necessary  or  proper  implication  of  malice,  it 
mnst  arise  upon  a  sufficient  legal  provocation.  See  Bicknell's  Grim. 
Pr.  280-282.     See  58  Ind.  159. 

Involuntary  manslaughter. — Instances  of  See  Bicknell's  Grim. 
Pr.  282-284. 

Unlawful  act. — One  who  voluntarily  commits  an  unlawful  act,, 
which  unintentionally,  but  not  necessarily,  results  in  the  death  of 
another,  is  guilty,  not  of  voluntary,  but  of  involuntary  man- 
slaughter.    58  Ind.  159. 

Malice,  under  the  statute  of  Ohio,  is  not  a  necessary  ingredient 
of  manslaughter ;  but  the  act  of  maliciously  killing,  unintentionally, 
is  manslaughter,  nevertheless.  Although  malice  is  not  necessary 
to  constitute  the  crime,  yet  the  presence  of  the  aggravating  in- 
gredient, malice,  does  not,  certainly,  render  the  act  less  criminal 
than  it  would  have  been  without  malice.    8  Ohio  St.  435. 

Intention  or  purpose  to  kill  may  be  present  in  manslaughter} 
where  the  killing  is  without  malice,  upon  a  sudden  quarrel.     29" 
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Ohio  St.  186.    But  such  intent  Ib  not  neoeflBary  to  constitute  man- 
«laaghter.     11  Ohio  424. 


Sec.  4.  Bapb — Unlawful  Cabnal  ElNowLEDaB. 

Sec.  14.  Every  person  who  shall  unlawfully  have  carnal 
knowledge  of  a  woman,  against  her  will,  or  of  a  wonian 
-child  under  twelve  years  of  age,  shall  be  deemed  guilty  of 
rape,  and,  upon  conviction  thereof,  shall  be  imprisoned  in  the 
state  prison,  not  exceeding  twenty-one  nor  less  than  tv70 
years ;  and,  in  prosecutions  for  such  offense,  proof  of  penetra- 
tion shall  be  sufficient  evidence  of  the  commission  thereof. 
2  R.  S.  430. 

CHARGES. 

1.  Saving  carnal  knowledge  of  a  woman  against  her  wilL 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  in  and  upon  one  C.  D.,  a  woman,  forcibly  and  feloniously, 
did  miiko  an  assault,  and  her,  the  said  G.  B.,  then  and  there,  un» 
lawfully,  forcibly,  and  against  her  will,  did  feloniously  ravish  and 
•carnally  know.     See  35  Ind.  502. 

2.  Having  carnal  knowledge  of  woman  child  under  twelve  years  of  CLge. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

county,  in  and  upon  one  C.  D.,  a  woman  child  under  twelve  years 
of  age,  did,,  unlawfully  and  feloniously,  make  an  assault,  and  her, 
the  said  C.  D.,  then  and  there,  unlawfully  and  feloniously,  did  car- 
nally know.     Bicknell's  Grim.  Pr.  304. 

3.  Having  carnal  knowledge  of  insane  woman. 
Sec.  1.  If  any  male  person,  seventeen  years  old  and  upward 
shall  have  carnal  knowledge  of  any  female  person,  other  than 
his  wife,  such  female  person  being  insane,  he  knowing  her  to 
be  such,  every  person  so  offending,  shall  be  deemed  guilty  of 
A  felony;  and,  upon  conviction  thereof,  shall  be  imprisoned 
in  the  state  prison,  at  hard  labor,  not  more  than  ten,  nor  less 
ihan  two  years.     2  R.  S.  449,  Act  March  5, 1859. 
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CHARGE. 

That  A.  B.,  on  the day  of ,  in  the  year ,  being 

then  and  there  a  male  person  seventeen  years  old  and  upward,  in 
and  upon  one  C.  D.,  a  female  person,  other  than  the  wife  of  said  A. 
B.,  did  unlawfully  and  feloniously  make  an  assault,  and  her,  the 
Baid  C.  D.,  then  and  there  unlawfully  and  feloniously  did  carnally 
know,  she,  the  said  G.  D.,  then  and  there  being  insane,  and  he,  the 
said  A.  B.,  then  and  there  well  knowing  the  said  CD.  to  be  insane, 
and  to  be  other  than  his  wife. 

Construction  of  statute, — The  statute  defining  and  prescribing 
punishment  for  rape,  enumerates  two  classes  of  facts,  each  of  which 
constitutes  a  rape ;  first,  it  is  a  rape  to  unlawfully  have  carnal 
knowledge  of  a  woman  against  her  will ;  second,  it  is  a  rape  to  un- 
lawfully have  carnal  knowledge  of  a  female  child  under  twelve 
years  of  age.    50  Ind:  267. 

All  females  of  the  human  species,  over  twelve  years  old,  are  to 
be  deemed  women,  within  the  meaning  of  the  first  clause  of  the 
statute  defining  rape.    Ibid. 

A  charge  of  rape  of  one  class  can  not  be  sustained  by  proof  of  a 
rape  of  the  other  class  ;  nor  can  a  charge  of  assault  and  battery, 
with  intent  to  commit  a  rape  of  one  class,  be  sustained  by  evidence 
of  an  assault  and  battery,  with  intent  to  commit  a  rape  of  the  other 
class.    Ibid. 

Jke  age  of  the  defendant  indicted  for  rape  need  not  be  stated.  29 
Cal.  575. 

Charlie  of  rape — Omission  of  the  word  "  did.^^ — An  indictment  for 
rape  charged  that  the  defendant  on,  etc.,  at,  etc.,  "  did  then  and 
there  in  and  upon ''  A.  B.,  ^'  a  woman,  forcibly  and  feloniously 
make  an  assault,  and  her,  the  said  "  A.  B.,  "  unlawfully,  forcibly, 
and  against  her  will,  feloniously  ravish  and  carnally  know,  contrary 
to  the  statute,"  etc.  Meld,  that  the  indictment  was  not  bad  be- 
cunse  the  word  "did  "  was  not  repeated  before  the  words,  "  ravish 
and  carnally  know."    35  Ind.  503. 

Affidavit  and  information — Variance — Idem  sonans. — An  affidavit 
for  rape  charged,  **that  Lewis  Geroux  did,  on,"  etc.,  "at,"  etc., 
"unlawfully,  forcibly,  and  feloniously  make  an  assault  upon  Sarah 
F.  Tugaw,  a  woman  child,"  etc.,  "  and  did  then  and  there  unlaw- 
fully," etc.,  "  ravish  and  carnally  know."  The  information  founded 
upon  the  affidavit  charged  that  the  offense  was  committed  by  Louis 
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GiroQB,  upon  the  person  of  Sarah  Tougaw#  Held — 1.  That  the  affi* 
davit  supported  the  ioformation  ;  2.  That  it  sufficientlj  appeared 
upon  whom  the  rape  was  committed  ;  and,  3.  That  the  variances 
in  the  names  were  immaterial.    29  Ind.  93. 

Omission  of  the  word  *^  assault." — An  indictment  charging  that 
the  defendant  in  and  upon  one  A.  B.  "  feloniously  and  violently 
did  make''  (omitting  the  words  "an  assault"),  "and  her,*' etc., 
"then  and  there,"  etc.,  "did  ravish  and  carnally  know,"  etc.,  waa 
held  sufficient  in  arrest  of  judgment.  1  Moody  C.  C.  179;  9  P.  & 
C.  54. 

"Carnally  know." — The  omission  of  the  words  "carnally  know,"" 
or  similar  words,  makes  the  indictment  bad.  R  v.  Warren,  1  Rub- 
sel,  186. 

Obtaining  consent  by  fraud. — If  the  woman's  consent  is  obtained 
by  fraud,  the  nature  of  the  act  is  the  same  as  if  consent  had  been 
extorted  by  threats  or  resistance  overcome  by  force.  People  v, 
Cornwell,  13  Mich.  427,  cited  in  Am.  L.  R.  (N.  S.),  vol.  V.  339. 

But  where  the  carnal  intercourse  is  not  against  the  woman's  de- 
sire, and  no  circumstances  of  force  or  fraud  accompany  the  act,  the 
crime  of  rape  is  not  committed,  notwithstanding  the  woman  at  the 
time  was  not  mentally  competent  to  exercise  an  intelligent  will. 
Ibid. 

The  woman's  consent  to  the  intercourse,  even  though  obtained 
by  fraud,  prevents  the  act  from  being  rape,  unless  the  evidence 
shows  that  the  man  intended  to  i^e  force  if  his  fraud  failed.  Wal- 
ter V.  People,  50  Barb.  144— in  Am.  L.  R.  (N.  S.),  vol.  VI.  746. 

Force  is  a  necessary  element  of  rape,  and  the  degree  of  force  used 
in  the  ordinary  sexual  intercourse  is  not  sufficient  to  constitute  the 
crime.    Ibid. 

Murder  in  perpetration  of  rape. — An  indictment  attempting  to 
charge  murder  in  the  perpetration  of  rape,  by  administering  cer- 
tain medicines  intended  to  excite  the  passions,  etc.,  was  held  good 
as  charging  murder  by  the  administration  of  poison,  but  not  good 
as  an  indictment  for  murder  in  the  perpetration  of  rape.  54  Ind. 
128. 

An  indictment  charged  that  at,  etc.,  on,  etc.,  A.  B.  "did,  in  a 
rude,  insolent,  and  angry  manner,  unlawfully  touch,  strike,  and 
wound  C.  D.,  a  woman,  and  did  then  and  there  her,  the  said  " 
C.  D.,  "a  woman,  unlawfully,  forcibly,  and  against  her  will,  felo- 
niously ravish  and  carnally  know."  Under  an  order  of  court  re- 
quiring the  prosecuting  attorney  to  elect  whether  he  would  put  the 
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defendant  on  trial  for  a  rape  or  for  an  assault  and  battery,  he 
elected  to  try  him  for  rape.  There  was  a  verdict  of  guilty  of  as- 
sault and  battery ;  and  on  the  defendant's  motion,  a  new  trial  was 
granted.  Held^  that  the  indictment  charged  only  one  substantive 
oiTense,  that  of  a  rape.  Hdd^  also,  that  the  election  to  place  the 
defendant  on  trial  for  a  rape,  with  the  order  requiring  such  elec- 
tion, was  a  nullity,  and  did  not  take  out  of  the  case  the  charge  of 
assault  and  battery  necessarily  included  in  the  charge  of  a  rape, 
which  minor  offense  need  not  be  separately  charged  in  an  indict- 
ment for  the  greater.  Held^  also,  that  the  defendant  took  said  new 
trial  as  to  the  whole  case,  and  it  was  error  to  sustain  his  objection 
to  being  tried  thereon  for  a  rape,  and  to  put  him  on  trial  for  as- 
sault and  battery.    62  Ind.  187. 

Where  the  competency  of  a  child  under  ten  years  of  age  as  a  wit- 
ness is  challenged,  the  decision  of  the  court  must  be  founded  on  the 
judge's  own  opinion,  derived  exclusively  from  an  examination 
made  by  him  in  public,  as  a  part  of  the  trial.    31  Ind.  90. 

On  the  ti-ial  of  an  indictment  for  rape,  the  prosecuting  witness 
was  a  child  only  six  years  old  at  the  time  of  the  trial,  sixteen 
months  after  the  alleged  offense.  The  competency  of  the  witness 
being  challenged,  the  court  examined  her,  and,  not  being  satisfied, 
appointed  two  gentlemen,  who  retired  with  the  child  to  a  private 
room,  and,  after  some  time,  returned  and  reported  to  the  court  that 
*'  in  their  opinion  her  testimony  ought  to  be  heard,  but  received 
with  great  allowance,'^  whereupon  she  was  allowed  to  testify  over 
the  defendant's  objectionl  Held^  that  for  this  action  of  the  court, 
the  defendant  was  entitled  to  a  new  trial.  Hdd^  also,  that  the 
court  should  have  acted  on  its  own  judgment,  upon  a  public  exam- 
ination when  the  defendant  was  present.  Held^  also,  that  courts 
should  be  very  cautious  in  admitting  as  witnesses  children  of  such 
tender  years.    Ibid. 

If  the  indictment  leave  out  the  word  <'  unlawfully,*^  but  be  in  ac- 
cordance with  the  common-law  definition  of  the  offense,  it  is  suffi- 
cient   7  Blackf  186. 

Declaration  of  injured  female, — ^On  the  trial  of  a  prosecution  for 
assault  and  battery  with  intent  to  commit  a  rape,  statements  made, 
in  the  absence  of  the  defendant,  by  the  female  alleged  to  have  been 
so  injured,  not  allowed  to  testify  on  account  of  her  immature  age, 
^Ueited  soon  after  the  transaction  by  questions  put  to  her  by  her 
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parents,  are  not  admissible  in  evidence  to  prove  the  crime  charged. 
32  Ind.  81. 

The  state  may  show^  on  the  trial  of  an  indictment  for  a  rape,  or 
for  an  assanlt  and  battery,  with  intent  to  commit  a  rape,  either  bj 
the  prosecuting  witness  or  any  other  witness,  that  the  person  upon 
whom  the  crime  was  perpetrated  made  complaint  of  the  outrage 
soon  after  its  commission,  and  when,  where,  and  to  whom  it  was 
made ;  but  may  not  show  the  particulars  of  the  narrative,  or  the 
person  charged,  though  the  defense  may  do  so,  and  thus  authorize 
the  state  to  pursue  the  investigation.  The  usnal  question  on  direct 
examination  is,  simply:  Did  she  make  the  complaint?  And  the 
answer  is  yes  or  no.  The  statement  is  only  evidence  in  corrobora- 
tion of  her  testimony,  and  not  proper  where  she  is  not  a  witness. 
If  evidence  has  been  given  impeaching  the  prosecuting  witness, 
evidence  may  be  given  that  out  of  court  her  statement  has  corre- 
sponded with  her  evidence  before  the  jury.     38  Ind.  39. 

A  husband  can  not  be  guilty  of  a  rape  upon  his  wife.     1  Hale,  629. 

A  defendant,  under  the  age  of  fourteen  years,  is  presumed  by 
law  to  be  incapable  of  committing  a  rape.  1  Hale,  631.  But  be 
may  be  convicted  of  an  assault  and  battery.  2  Moody  C.  C.  122  j 
9  C.  &  P.  366.  And  evidence  is  not  admissible  against  him  to  show 
that  he  has  in  fact  attained  the  age  of  puberty.  8  C.  &  P.  735  ;  9 
Id.  118.  But,  in  Ohio,  this  presumption  may  be  rebatted  by  proof 
that  such  person  has  arrived  at  the  age  of  puberty.     14  Ohio,  222. 

It  is  at  the  age  of  puberty^  and  not  at  the  age  of  majority,  that  a 
female  ceases  to  be  a  ^^child,"  and  becomes  a  '^  woman/'  within  the 
meaning  of  the  statute  defining  the  crime  of  rape.   22  Ohio  St.  122. 

Eape  upon  a  female  child — Assault  and  battery. — Under  an  indict- 
ment for  carnal  knowledge  and  abuse  of  a  female  child  under  ten 
years  of  age,  the  defendant  may  be  convicted  of  a  simple  assault, 
notwithstanding  the  child  consented.  The  offense  charged  is  rape, 
and  the  child  has  no  capacity  to  consent.  People  v.  McDonald,  5 
Cooley  (Mich.),  150 ;  in  Am.  L.  R.  (N.  S.)  Vol.  I,  185. 

The  term  ^^  against  her  will"  simply  means  *' without  her  con- 
sent;" and  rape  is  proved  whenever  it  is  shown  that  carnal  inter- 
course was  effected  with  a  woman  without  her  consent,  although 
no  positive  resistance  of  the  will  can  be  shown.  And,  in  most  in- 
stances, it  will  be  rape  if  the  consent  of  the  female  is  obtained  by 
fear,  ignorance  of  the  act,  mistake  or  imposition  of  the  person,  ar- 
tificial stupefaction,  etc.     Whart.  Crim.  Law,  §§  1141-1147. 

Impeachmsnt.'^'EvidQnce  is  not  admissible  that  prior  to  the  com- 
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mission  of  the  alleged  rape,  the  prosecatiDg  witness  had  sexual 
intercourse  with  a  third  person.    68  Ind.  355. 


Sec.  5.    Malicious  Mayhem. 

Sec.  12.  Every  person  who,  on  purpose  and  of  ntialice  afore* 
thought,  shall  unlawfully  disable  the  tongue,  put  out  an  eye, 
cut  or  bite  off  the  nose,  ear,  lip,  or  other  member  of  any  per- 
son, with  intent  to  disfigure  or  disable  such  person,  shall  be 
deemed  guilty  of  malicious  mayhem,  and,  upon  conviction 
thereof,  shall  be  imprisoned  in  the  state  prison  for  a  term  not 
less  than  two  nor  more  than  fourteen  years,  and  be  fined  not 
exceeding  one  thousand  dollars.    2  S-  S.  429. 

ohabge. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  feloniously,  purposely,  and  of  his  malice  aforethought,  bit 
off  the  ear  of  C.  D.,  with  intent,  then  and  there,  feloniously,  pur- 
posely, and  of  his  malice  aforethought,  to  disfigure  the  said  G.  B. 
[or,  cut  off  the  right  hand  of  C.  D.,  with  intent,  then  and  there, 
feloniously,  purposely,  and  with  malice  aforethought,  to  disfigure 
the  said  C.  D.]    Bicknell's  Grim.  Pr.  301. 

Mayhem  at  common  law  was  an  injury  to  any  part  of  a  man's 
body  which  might  render  him  less  able  in  fighting  to  defend  him- 
self or  annoy  his  adversary.     Whart.  Grim.  Law,  §  1171. 

But  under  our  statute  it  embraces  many  other  injuries.  Bick- 
nell's Grim.  Pr.  302. 

The  intent  must  be  proved  as  laid  ;  therefore  it  may  be  necessary 
to  have  different  counts  in  the  indictment — one  charging  an  intent 
to  disfigure  and  another  an  intent  to  disable.  Bicknell's  Grim. 
Pr.  301. 

"With  malice  aforethought" — This  means  a  premeditated  inten- 
tion to  disfigure  or  disable  ;  and  such  malice  is  proved  in  the  same 
way  as  a  premeditated  intention  to  kill  is  proved  in  case  of 'mur- 
der— ^that  is,  either  expressly  or  impliedly — and*  may  be  inferred 
from  the  nature  of  the  act  itself.     Ibid. 

Son  assault  is  a  good  defense  to  an  indictment  for  mayhem  ;  but 
the  defense  can  only  be  sustained  by  proof  that  the  resistance  was 
in  proportion  to  the  injury  offered.     4  Biackf.  546. 
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Sec.  6.    Abduction — Seduction. 

1.  Abduction  for  prostitution. 

Sec.  16.  K  any  person  shall  entice  or  take  any  female  of 
previous  chaste  character,  from  wherever  she  may  be,  to  a 
house  of  ill-fame,  or  elsewhere,  for  the  purpose  of  prostitu- 
tion, and  every  person  who  shall  advise  or  assist  in  such  ab- 
duction, shall  be  imprisoned  in  the  state  prison  not  less  than 
two  nor  more  than  five  years,  or  may  be  imprisoned  in  the 
county  jail  not  exceeding  one  year,  and  be  fined  not  exceed- 
ing five  hundred  dollars ;  but,  in  such  case,  the  testimony  of 
such  female  shall  not  be  sufficient,  unless  supported  by  other 
evidence,  corroborating  to  the  same  extent  as  is  required  in 
cases  of  perjury  as  to  the  principal  witness.     2  R.  S.  431. 

CHARGE. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully  and  feloniously  took  away  one  C.  D.,  a  female 

of  previously  chaste  character,  from  the  town  of ,  in  said 

county,  to  the  town  of ,  in  said  county,  for  the  purpose  of  un- 
lawfully and  feloniously  prostituting  and  defiling  her,  the  said 
CD. 

*^ Illicit  sexual  intercourse''  not  sufficient. — An  indictment  charging 
the  defendant  with  the  abduction  of  a  female,  ^^  for  the  purpose  of 
having  illicit  sexual  intercourse  with  her,"  is  not  sufficient  under 
the  statute.  It  must  charge  the  abduction  ^*  for  the  putpose  of 
prostitution."     52  Ind.  626. 

According  to  this  decision,  the  form  given  by  Bicknell  (Bickneirs 
Crim.  Pr.  310)  is  bad. 

^^Previous  chaste  character." — To  sustain  this  prosecution,  the  fe- 
male must  have  possessed  actual  personal  virtue,  and,  therefore, 
the  defendant  may  show  acts  of  illicit  intercourse  by  her,  previous 
to  the  alleged  abdfuction.    52  Ind.  426. 

2.  Seduction. 

Sec  15.  Any  person  who,  under  the  promise  of  marriage, 
shall  have  illicit  carnal  intercourse  with  any  female  of  good 
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repute  for  chastity,  under  the  age  of  twenty-one  years,  shall 
be  deemed  guilty  of  seduction,  and,  upon  conviction,  shall  be 
imprisoned  in  the  state  prison  for  not  less  than  one  nor  more 
than  three  years,  and  fined  not  exceeding  five  hundred  dol- 
lars; or  be  imprisoned  in  the  county  jail  not  exceeding  six 
months ;  but,  in  such  case,  the  evidence  of  the  female  must 
be  corroborated  to  the  extent  required  as  to  the  principal  wit- 
ness in  the  cases  of  perjury.     2  R.  S.  431. 

CHARGE. 

That  A.  B.,  on  the '-  day  of ,  in  the  year ,  at  said 

county,  felonioasly  had  illicit  sexual  intercourse  with,  and  carnal 
knowledge  of,  C.  D.,  a  female  of  good  repute  for  chastity,  and  un- 
der the  age  of  twenty -one  years,  by  means  of  a  promise  of  mar- 
riage previously  made  by  the  said  A.  B.  to  the  said  G.  D.  Bick* 
Dels  Grim.  Pr.  307. 

The  promise  of  marriage  may  be  made  expressly  or  impliedly, — Pre«r 
quent  visits  to  an  unmarried  woman,  accompanying  her  to  church 
and  other  places,  and  generally  such  attentions  as  commonly  ac- 
company a  promise  of  marriage,  will  authorize  a  jury  to  infer  the 
existence  of  such  a  promise,  in  criminal  as  well  as  in  civil  cases. 
2  Ind.  403. 

Criminal  connection  may  take  place  between  the  parties  without 
seduetion.     8  Biackf  123.    See  13  Ind.  46. 

An  indictment  is  good,  which  states,  in  substance,  that  the  dcr 
fendant,  on,  etc.,  at,  etc.,  had  illicit  carnal  intercourse  with  a  fe- 
male (naming  her)  of  good  repute  for  chastity,  and  under  the  ago 
of  twenty -one  years,  under  a  promise  of  marriage  made  by  tho  dei* 
fendant  to  said  female.     13  Ind.  565. 

An  indictment  charging  that  the  seduction  was  done  ^^  by  means  of 
a  promise  of  marriage"  instead  of  " und^r  a  promise  of  marria^e^''  is 
good.    47  Ind.  17. 

The  promise  of  marriage  may  not  be  technically  valid^  for  it  is  no 
defense  that  the  defendant  was  married,  and  can  not  make  such  a 
promise.  Of  course,  consent  on  the  part  of  the  fbmale  is  no  de- 
fense. A  subsequent  marriage  of  the  parties  is  a  defense.  A  be- 
lief that  the  female  was  above  the  limited  age,  or  that  she  was  nn- 
chaste,  is  no  defense.     Whart.  Grim.  Law,  §§  2673^2673c. 
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Letters, — It  is  competent  to  prove  that  letters  passed  between  the 
parties,  without  producing  the  letters.    3  Ind.  384. 

The  general  character  for  chastity  of  the  person  (deduced  may  be 
inquired  into,  but  she  can  not  be  asked  whether  she  had  not  pre- 
viously had  sexual  intercourse  with  other  men  ;  bat  other  persons 
may  be  called  upon  to  testify  as  to  their  own  criminal  intercourse 
with  her.     13  Ind.  46. 

Imprisonment  with  fine. — ^In  a  prosecution  under  this  statute,  the 
jury  can  not  impose  a  fine,  in  connection  with  imprisonment  in  the 
county  jail,     26  Ind.  82. 

Gross-examination. — On  the  trial  of  such  an  indictment,  wit- 
nesses who  have  testified  on  behalf  of  the  state,  that  the  defendant 
kept  company  with  the  female  alleged  to  have  been  seduced,  and 
that  they  walked  and  rode  together  a  few  times  may  be  cross-ex- 
amined by  the  defendant  for  the  purpose  of  proving  that  at  the 
same  time,  other  men  kept  company  with  her  in  like  manner.  47 
Ind.  17. 

Character — Degree  of  evidence. — Where  by  the  statute  it  is  re- 
quired that  the  female  shall  be  of  ^^  previous  chaste  character,"  only 
Blight  evidence  of  the  previous  chastity  should  be  required.  Whart. 
Crim.  Law,  §  2672 ;  Bish.  Crim.  Pr.  §  960. 


Sec,  7.    Abortion. 

Sec.  86.  Every  person  who  shall  willfully  administer  to  any 
pregnant  wontian,  or  to  any  woman  whom  he  supposes  to  be 
pregnant,  anything  whatever,  or  shall  employ  any  means, 
with  the  intent  thereby  to  procure  the  miscarriage  of  such 
woman,  unless  the  same  is  necessary  to  preserve  her  life,  and 
any  person,  as  druggist,  apothecary,  physician,  or  other  per- 
sop  selling  medicine,  whether  he  be  a  merchant  or  peddler, 
who  shall  sell  any  medicine  in  the  form  of  pills,  powders, 
fluid,  or  in  any  other  form,  which,  from  its  character  by  ad- 
vertisement or  otherwise,  is  known  to  be  capable  of  produc- 
ing abortion,  or  miscarriage,  with  intent  to  produce  abortion, 
notwithstanding  any  caution  given  in  the  advertisement  of 
such  medicine,  or  contained  in  the  directions  accompanying 
the  same,  for  any  such  ofi'ense  the  person  or  persons  guilty  of 
the  same  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall 
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be  punished  by  imprisonment  in  the  county  jail  not  exceeding 
twelve  months,  and  be  fined  not  exceeding  five  hundred  dol- 
lars.   2  R.  8.  471,  472. 

CHARGES. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  nnlawfuU}''  and  wiiifnlly  administered  to  one  G.  D.,  who  was 
then  and  there  a  pregnant  woman  [or,  a  woman  whom  he  then  and 
there  supposed  to  be  pregnant],  a  large  quantity  of  medicine,  with 
intent  then  and  there  and  thereby,  unlawfully  to  procure  the  mis- 
carriage of  the  said  C.  D.,  such  miscarriage  not  being  then  and 
there  necessary  to  preserve  the  life  of  the  said  C.  D. 

2.  Employing  means  to  produce  miscarriage. 

That  A.  B.,  on  the day  of ,  in  the  year  ,  at  said 

county,  unlawfully  and  willfully  did  employ  a  certain  instrument, 
to-wit,  a  wire  hook,  upon  the  body  of  one  C.  D.,  who  was  then  and 
there  a  pregnant  woman,  by  then  and  ^there  unlawfully  and  will- 
fully [here  state  the  mode  of  using  the  instrumenf],  with  intent  then 
and  there  to  procure  the  miscarriage  of  the  said  0.  D.,  the  miscar- 
riage of  the  said  C.  D.  not  being  then  and  there  necessary  to  pre- 
serve the  life  of  the  said  C.  D. 

3.  Selling  medicine  to  procure  abortion. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  being  then  and  there  engaged  in  the  business  of  selling 
medicine,  unlawfully  sold  to  one  G.  D.,  a  woman,  a  box  of  pills, 

commonly  called ,  at  and  for  the  price  of  fifty  cents,  which  said 

pills  were  then  and  there,  from  their  character  by  advertisement 
and  general  repute,  known  to  the  said  A.  B.  to  be  capable  of  pro- 
ducing miscarriage ;  she,  the  said  G.  D.,  being  then  and  there  sup- 
posed by  the  said  A.  B.  to  be  pregnant,  and  said  sale  being  then 
and  there  made  by  the  said  A.  B.  with  intent  to  produce  the  mis- 
carriage of  the  said  G.  D. 

Sufficiency  of  indictment — In  an  indictment  under  this  statute  an 
averment  that  the  procurement  of  the  miscarriage  was  not  neces- 
sary to  preserve  the  life  of  the  woman,  is  equivalent  to  an  aver- 
ment that  the  miscarriage  was  not  necessary  to  preserve  her  life. 
52  Ind.  246. 

An  allegation  that  the  defendant  ased  an  instrament  upon  a  preg- 
nant female  for  the  purpose  of  producing  miscarriage,  the  use  of 
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Buch  inBtrument  not  being  neceBarj  to  preserve  her  life,  is  sufficient. 
46  Ind.  363.  An  indictment  alleging  that  "  the  employment  of  the 
instrument  was  not  necessary  to  preserve  the  life  of"  the  woman,  is 
not  sufficient ;  it  must  allege  that  t?ie  miscarriage  was  not  necessary 
to  preserve  the  life  of  the  woman.    41  Ind.  303 ;  48  Ind.  212. 

This  decision  declares  BickneU's  form  (!I|ickneIl's  Grim.  Pr.  470) 
insufficient. 

The  name  of  the  medicine  need  not  be  stated,  nor  need  the  medicine 
be  described  as  noxious  or  poisonous.    7  Blackf.  592 ;  2  Ind.  617. 

The  state  may  prove  that  it  was  the  popular  opinion  that  the 
medicine  would  produce  abortion.  Ibid.  If  the  name  of  the  med- 
icine be  stated,  the  proof  need  not  correspond  therewith.    Ibid. 

Where  the  defendant  gave  the  substance  to  the  woman,  which 
she  merely  put  into  her  mouth,  and  spat  it  out,  without  swallow- 
ing it,  it  was  held  that  this  was  not  administering.  1  Moody  C.  C. 
114. 

Whether  the  medicine  in  fact  tends  to  produce  miscarriage  or  not 
seems  to  be  immaterial.    Bickneirs  Grim.  Pr.  470. 

If  the  means  used  should  kill  the  mother,  or  if  the  child  should  be 
born  alive,  and  afterward  die  of  injuries  inflicted  in  procuring  the 
abortion,  it  would  be  murder.     1  Moody  0.  C.  346. 


Sec.  8.    Assault — ^Assault  and  Battery. 

Assault, 

Sec.  1.  An  assault  is  an  unlawful  attempt,  coupled  with  a 

present  ability,  to  commit  a  violent  injury  upon  the  person  of 

another,  and  every  person  who  shall  perpetrate  an  assault  shall, 

on  conviction,  be  fined  in  any  sum  not  exceeding  fifty  dollars. 

2  R.  S.  459  (note  3). 

charqe. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  did  unlawfully  attempt  to  commit  a  violent  injury  upon 
the  person  of  C.  D.,  he,  the  said  A.  B.,  then  and  there  having  the 
present  ability  to  commit  said  ii^ury,  bythen  and  there  unlawfully 
striking  at  and  toward  said  C.  D.  with  a  certain  cane  which  the 
said  A.  B.  then  and  there  had  and  held  in  his  hands. 

An  affidavit  for  an  assault,  if  in  the  language  of  the  statute,  is 
sufficient.    46  Ind.  289. 
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Assault  and  battery. 

Sec.  7.  Every  person  who,  in  a  rude,  insolent,  or  angry  man- 
ner, shall  unlawfully  touch  another,  shall  be  deemed  guilty  of 
an  assault  and  battery,  and,  upon  conviction,  shall  be  fined 
not  exceeding  one  thousand  dollars,  to  wbich  may  be  added 
imprisonment  not  exceeding  six  months.    2  B.  S.  459. 

charge. 

That  A,  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  in  and  upon  one  G.  D.,  did  unlawfully  make  an  assault,  and 
him,  the  said  C.  D.,  did  then  and  there,  in  a  rude,  insolent,  and 
angry  manner,  unlawfully  touch,  strike,  beat,  bruise,  and  wound. 

A  justice  can  not  hear  and  determine  an  assault  and  battery  unless 
the  injured  party  is  present,  or,  being  summoned,  refuses  to  attend, 
or  where  the  summons  is  returned  "  not  found."  Acts  1855,  p.  143. 
£ut  see  on  this  subject  53  Ind.  434. 

An  information  for  forcibly  freeing  a  person  from  legal  arrest  is 
sufficient  to  convict  of  an  assault  and  battery.  33  Ind.  167.  As  to 
what  is  a  justification  by  an  officer  holding  a  writ,  see  45  Ind.  421. 

Hud  striking  plaintiff's  horse  was  not  an  assault  and  battery 
upon  the  driver,  see  43  Ind.  146. 

No  information  is  necessary^  in  a  prosecution  for  an  assault  and 
battery,  in  the  circuit  court,  that  was  appealed  from  a  justice ;  but  the 
affidavit  must  contain  all  the  substantial  elements  in  the  statutory 
definition  of  the  offense,  and  will  be  bad  if  it  fail  to  state  that  it 
was  done  unlawfully,  and  in  a  rude,  insolent,  and  angry  manner, 
or  an  equivalent  allegation.  39  Ind.  64 ;  14  Ind.  23.  Hence  Bick- 
nell's  form  (Crim.  Pr.  395,  396)  is  bad. 

Jjate  of  the  county. — ^An  indictment  for  an  assault  and  battery 
need  not  state  that  the  person  beaten  was  late  of  the  county,  nor 
that  the  beating  was  to  his  damage.    8  Blackf.  214. 

In  the  peace  of  the  state. — ^Nor  that  he  was  in  the  peace  of  the 
state,  and  need  not  contain  the  words  ^'  force  and  arms."  7  Blackf. 
280. 

Arrest  by  officer, — Ji  A.,  acting  as  an  officer,  seize  B.,  upon  a  war- 
rant for  his  arrest,  and  B.,  after  being  informed  that  A.  had  such 
a  warrant,  strike  him  while  he  is  executing  it,  a  prosecution  for 
assault  and  battery  will  lie.  11  Ind.  471.  And  if  facts  exist  that 
would  justify  the  act,  such  as  illegality  Qf  thQ  warr^^nt,  et<?.,  the 
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defendant  mast  show  them,  else  the  validity  of  the  warrant  will 
be  preBumed.     Ibid. 

Gravamen. — When  an  assault  and  battery  is  not  the  gravamen  of, 
but  merely  an  incident  occuring  at  a  riot,  a  final  judgment,  in  the 
prosecution,  for  one  of  the  offenses,  may  not  be  a  bar  to  a  prosecu- 
tion for  the  other.  13  Ind.  540.  See  14  Ind.  327,  365 ;  3  Blackf. 
219;  6  Ind.  82;  7  Blackf.  74;  9  Ind.  363,  380;  16  Ind.  486;  47 
Ind.  568 ;  20  Ind.  239 ;  27  Ind.  15  ;  17  Ind.  307. 

Assault  and  battery,  which  is  simply  a  misdemeanor,  is  not  in- 
cluded in  any  of  the  degrees  of  felonious  homicide.     5  Ind.  527. 

A  teacher,  in  the  exercise  of  the  power  of  corporal  punishment,  must 
not  make  such  poWer  a  pretext  for  cruelty  and  oppression,  but  the 
cause  must  be  sufficient,  the  instrument  suitable,  and  the  manner 
and  extent  of  the  correction,  the  part  of  the  person  to  which  it  is 
applied,  and  the  temper  in  which  it  is  inflicted,  should  be  distin- 
guished with  the  kindness,  prudence,  and  propriety  which  become 
the  station.     4  Ind.  290,  632. 

Correction  of  pauper. — Moderate  physical  chastisement  may  be 
administered  to  an  unruly  pauper  by  the  superintendent  of  the 
county  asylum,  when  it  is  done  without  malice.     58  Ind.  516. 

Intent  to  kill. — A  charge  of  assault  and  battery,  with  intent  to 
kill,  is  only  a  charge  of  assault  and  battery;  the  words  ^*  with  in- 
tent to  kill "  being  only  surplusage.     4  Blackf.  528. 

Evidence. — As  to  the  admission  in  evidence  of  declaration  of  the 
party  committing  the  assault  at  the  time  of  the  act.  see  36  Ind.  280. 

Variance. — If  an  indictment  for  an  assault  and  battery  alleges 
that  the  battery  was  committed  with  a  certain  instrument,  proof 
that  it  was  done  with  a  different  instrument  will  not  be  a  variance. 
52  Ind.  167. 

Evidence  of  animus. — On  the  trial  of  a  cause  of  assault  and  bat- 
tery, evidence  is  admissible  to  show  the  animus  of  the  defendant, 
and  to  give  character  to  the  alleged  offense,  that  a  felony  has  been 
committed  in  the  neighborhood  within  a  few  days  of  the  alleged 
assault  and  battery ;  that  there  were  circumstances  of  suspicion 
th»t  the  prosecuting  witness  had  committed  the  felony;  that  the 
defendant  and  others,  as  members  of  an  association,  authorized  by 
law  for  the  detection  and  apprehension  of  felons,  arrested  said 
witness  upon  suspicion  of  having  committed  the  felony,  and  that 
such  arrest  was  the  assault  and  battery  complained  of.    46  Ind.  120. 
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Sec.  9.    Assault,  and  Assault  and  Battery  with  Felonious 

Intent. 

Sec.  9.  Every  person  who  shall  penetrate  an  assault,  or  an 
assault  and  battery,  with  intent  to  commit  a  felony,  shall, 
upon  conviction  thereof,  be  imprisoned  in  the  state  prison  not 
exceeding  fourteen,  nor  less  than  two  years,  and  be  fined  not 
exceeding  one  thousand  dollars.    2  B.  S.  427. 

CHARGES. 

1.  Assault  with  intent  to  commit  murder. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  feloniously,  purposely,  and  with  premeditated  malice,  did 
unlawfully  attempt  to  commit  a  violent  injury  on  the  person  of  one 
C.  D.,  by  then  and  there  feloniously,  purposely,  and  with  premedi- 
tated malice,  shooting  and  discharging  a  gun,  then  and  there  loaded 
with  gunpowder  and  leaden  shot,  at,  against,  and  toward  the  said 
C.  D.,  which  gun  he,  the  said  A.  B.,  then  and  there  had  and  held 
in  his  hands,  he,  the  said  A.  B.,  then  and  there  having  the  present 
ability  to  commit  such  violent  injury;  with  intent,  then  and  there 
and  thereby,  him,  the  said  C.  D.,  feloniously,  purposely,  and  with 
premeditated  malice,  to  kill  and  murder. 

2.  Assault  and  battery  with  intent  to  commit  murder. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  in  and  upon  one  C.  D.,  did  feloniously,  purposely,  and  with 
premeditated  malice,  make  an  assaalt,  and  him,  the  said  C  D.,  did 
then  and  there  feloniously,  purposely,  with  premeditated  malice, 
and  in  a  rude,  insolent,  and  angry  manner,  unlawfully  touch,  strike, 
beat,  bruise,  and  wound,  with  intent,  him,  the  said  C.  D.,  then  and 
there  and  thereby  feloniously,  purposely,  and  with  premeditated 
malice,  to  kill  and  murder. 

3.  Assault  and  battery  with  intent  to  commit  manslaughter. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

county,  in  and  upon  one  C.  D.,  did  unlawfully,  purposely,  and 
feloniously  make  an  assault,  and  him,  the  said  G.  B.,  did  then  and 
there,  in  a  rude,  insolent,  and  angry  manner,  unlawfully,  pur- 
posely, and  feloniously  touch,  strike,  stab,  cat,  and  wound,  with  4 
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certain  knife,  which  he,  the  Baid  A.  B.,  in  his  hands  then  and  there 
had  and  held,  with  intent,  him,  the  said  C.  D.,  then  and  there  and 
thereby  unlawfully,  pnrposely,  and  feloniously,  to  kill  and  slay. 
See  53  Ind.  354 ;  58  Id.  293. 

4.  Assault  and  battery  with  intent  to  commit  rape. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  in  and  upon  one  C.  D.,  a  woman,  did  forcibly  and  feloni- 
ously make  an  assault,  and  her,  the  said  C.  D.,  did  then  and  there, 
in  a  rude,  insolent,  and  angry  manner,  unlawfully  touch,  push, 
strike,  and  choke,  with  intent  then  and  there  and  thereby,  her,  the 
said  0.  D.,  forcibly,  feloniously,  and  against  her  will,  to  ravish  and 
carnally  know. 

Form  and  contents. — For  a  sufficient  charge  of  assault  and  bat- 
tery with  intent  to  murder,  in  which  the  assault  and  battery  is 
held  to  be  sufficiently  charged,  see  42  Ind.  570. 

Must  charge  assault  by  setting  out  the  facts. — Since  the  taking  effect 
of  the  act  of  December  2, 18G5,  defining  an  assault,  an  intent  to 
commit  a  felony  must  charge  the  assault  by  setting  forth  the 
facts  constituting  it  according  to  the  statutory  definition.  34 
Ind.  543 ;  2  Blackf.  257.     See  58  Ind.  415. 

Defendant's  name. — An  indictment  charging  the  defendant  with 
assault  and  battery,  with  intent  to  commit  a  rape  upon  a  certain 
woman,  alleging  her  name  in  one  place  to  be  McKaskey,  in  another 
McEIaskcy,  and,  finally,  as  McKloskey,  is  insufficient.  57  Ind.  109. 

Indictment. — An  indictment  charged  that  the  defendant,  "in  and 
upon  one  "  A.  B.,  "  did  feloniously,  purposely,  and  with  premedi- 
tated malice,  make  an  assault,  and  then  and  there  at  and  against 
the  said  "  A.  B,  "  did  feloniously,  purposely,  and  with  premeditated 
malice,  shoot  a  certain  pistol,  then  and  there  loaded  with  gun- 
powder and  a  leaden  ball,  which  he,"  the  defendant,  "  then  and 
there  had  and  held  in  his  hand,  with  intent,"  etc.  Held,  that  the 
indictment  sufficiently  charged  an  assault  and  battery  Held,  also, 
that  the  word  ^*  against,'*  as  used  in  this  indictment,  must  be  taken 
in  its  usual  acceptation  in  common  language.     54  Ind.  63. 

Indictment  must  use  the  word  "  unlawfully.'' — ^An  indictment  for  an 
assault  and  battery,  with  intent,  etc.,  must  use,  in  describing  the 
assault  and  battery,  the  word  "  unlawfully,"  or  some  equivalent 
word.  The  use  of  tbe  word  "  feloniously  "  is  sufficient.  50  Ind. 
267, 
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Motion  to  quash. — An  indictment  containing  a  valid  charge  of  as- 
sault and  battery,  and  a  bad  charge  of  an  intent  to  commit  a  felony, 
can  not  be  quashed.    Ibid. 

Not  necessary  to  charge  assault  also. — An  assault  and  battery  hav- 
ing been  properly  charged,  it  is  not  necessary  to  also  charge  an  as- 
sault, as  it  would  be  described  in  an  indictment  for  an  assault  with 
intent  to  commit  a  felony.     50  Ind.  284. 

Intent  to  rape — "  Unlawfully. ^^ — Where,  in  an  indictment  for  an 
assanit  and  battery,  with  intent  to  commit  a  rape,  the  word  ''  un- 
lawfully," or  an  equivalent  word,  is  not  used  in  charging  the  in- 
tent, the  indictment  is  bad  as  to  the  intent ;  but  if  there  be  a  good 
charge  of  assault  and  battery,  the  entire  indictment  should  not  be 
quashed.     Ibid. 

Language  of  statute. — An  indictment  for  assault  and  battery,  with 
intent,  etc.,  is  sufficient  if  it  describes  the  assault  and  battery  in  the 
language  of  the  statute  creating  thatofiPense,  and  charges  the  felony 
intended  in  the  language  of  the  statute  defining  murder.  A  spe- 
cific description  of  the  assault  and  battery  is  not  necessar}'^.  47 
Ind.  568. 

An  indictment  charging  that  the  defendant  **  feloniously,  pur- 
posely, and  with  premeditated  malice,"  did  "beat,  strike,  kick, 
stamp,  trample  u]K>n,  and  wound,  with  intent  then,"  etc.,  is  Suffi- 
cient.   42  Ind.  570. 

BudCy  insolerd,  angry. — In  an  indictment  for  an  assault  and  bat- 
battery,  it  is  not  necessary  that  all  the  words  "  rude,"  "  insolent," 
**  angry,"  should  be  used.  If  one  or  more  of  them  be  used  it  is 
sufficient.     Ibid. 

For  the  requisite  averments  in  an  indictment  for  assault  and  bat- 
tery with  intent  to  commit  a  felony,  see  21  Ind.  441. 

An  indictment  will  lie  for  assault  and  battery  with  intent  to  com- 
mit a  larceny.     16  Ind.  232. 

An  assaiilt  and  battery  is  sufficiently  charged  where  the  indict- 
ment alleges  "  that  the  defendant  did,  in  and  upon  one  A.,  unlaw- 
fally,  feloniously,  and  maliciously  make  an  assault,  and  did  unlaw- 
fully, feloniously,  and  maliciously  touch,  strike,  and  wound  the  said 
A.    Ibid. 

Indictment  for  assault  with  intent  to  steal. — In  such  an  indictment 
it  is  not  necessary  that  the  goods  intended  to  be  stolen  should  be 
set  out.  Although  there  might  be  no  goods  there  where  the  de- 
fendant intended  to  steal,  it  is  all  the  same.    The  crime  is  the  as- 
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Bault ;  the  intention  is  only  aggravation.    Bogers  v.  Com.,  5  S.  & 
E,  463  ;  Whart.  Crim.  Law,  §  292. 

Shooting  with  intent  to  kiU» — In  a  prosecution  for  shooting  with  in- 
tent to  kill,  the  manner  in  which  the  gun  was  loaded  and  the  pos- 
sibility of  death  being, produced  by  its  discharge,  would  seem  to  be 
matter  of  evidence  on  the  trial,  and  not  of  averment  in  the  indict- 
ment.    16  Ind.  298. 

Indictment  as  follows : — State  of  Indiana,  etc.  The  grand  jury, 
etc.,  charge  that  J.  F.  (and  twelve  others,  naming  them),  on,  etc., 
at,  etc.,  did  then  and  there  willfully,  purposely,  feloniously,  and  of 
their  malice  aforethought,  make  and  perpetrate  an  assault  on  the 
body  of  B.  M.  in  the  peace,  etc.,  and  then  and  there  with  pistols, 
guns,  rocks,  and  clubs,  which  they,  the  said  J.  F.,  etc.,  in  their 
hands  then  and  there  had  and  held,  did  willfully,  feloniously,  pur- 
posely, and  of  their  malice  aforethought,  then  and  there,  strike, 
beat,  bruise,  isind  wound  the  said  B.  M.,  with  intent,  etc.,  to  kill  and 
murder  her,  etc.  Seld,  1.  The  indictment  is  not  double.  2.  That 
it  charges  all  the  persons  named,  with  using  all  the  weapons  men- 
tioned, and  is  in  that  regard  sufficient.  3.  That  the  assault  and  bat- 
tery is  sufficiently  charged ;  and  that,  with  proper  averments  as  to 
the  intent,  is  all  that  is  necessary  under  the  statute.  The  injary 
don^is  set  forth  with  sufficient  particularity.     14  Ind.  23. 

Indictment  as  follows  :  "  State  of  Indiana,  Warren  county,  War- 
ren Circuit  Court,  October  term,  1855.  The  grand  jury  of  Warren 
county  charge  that  L.  S.  C,  on,  etc.,  at,  etc.,  did  in  a  rude,  insolent, 
and  angry  manner,  unlawfully  touch  and  beat  C.  F.  with  inUint, 
then  and  there,  purposely  and  with  premeditated  malice  to  kill  and 
murder  the  said  C.  F.,  by  then  and  there  shooting  said  F.  with  a 
pistol  loaded,"  etc.  Seld^  1.  That  the  omission  of  a  formal  state- 
ment of  the  names  of  the  parties,  and  of  the  crime  charged,  was 
immaterial.  2.  That  an  assault  and  battery  with  the  intent  to 
murder  was  well  charged.     11  Ind.  307. 

CommonAaw  precedents^ — Forms  in  statute. — An  indictment  for  as- 
sault and  battery  with  intent  to  murder  must  charge  that  the  of- 
fense was  done  willfully,  feloniously,  etc.,  according  to  the  common- 
law  precedents,  as  the  forms  prescribed  by  our  statute,  are  not 
law.     7  Ind.  516.     (This  case  is  explained  in  9  Ind.  408.) 

Assault  and  battery  with  intent  to  commit  rape. — The  indictment 
charged  the  intent  as  follows :  "  With  the  intent,  then  and  thereby", 
willfully,  forcibly,  and  feloniously,  and  against  her  will,  to  have 
carnal  knowledge  of  said  woman.'*    Meldy  sufficient.    28  Ind.  239. 
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Evidence, — Where  it  is  proved  that  the  defendant  struck  the  in- 
jared  party,  but  had  no  grudge  against  him,  or  quarrel  with  him,  and 
no  motive  to  kill  him,  and  that  he  was  excited  from  some  cause,  and 
that  white  in  that  condition  received,  or  thought  he  received,  a 
blow  from  the  injured  party,  such  evidence  will  tend  to  show  that 
the  blow  struck  by  the  defendant  was  given  in  the  heat  of  passion, 
and  without  an  intent  to  kill. 

Merger — Intent  to  rob. — The  offense  of  assault  and  battery  with 
intent  to  rob,  is  not  merged  in  the  crime  of  robbery.  Both  of- 
fenses are  of  the  same  grzide,  and  if  the  doctrine  of  merger  applies, 
in  this  state,  to  criminal  offenses,  it  certainly  does  not  apply  where 
both  crimes  are  a  felony.  The  state  may  elect  which  offense  shall 
be  prosecuted,  where  the  evidence  is  sufiBcient  to  sustain  a  charge 
for  either,  and  a  trial  of  one  will  operate  as  a  bar  to  the  prosecution 
for  the  other.     36  Ind.  280. 

Emdence  that  the  party  had  no  money  in  his  possession,  where  tha 
charge  is  assault  and  battery  with  intent  to  rob  of  a  five  dollar 
bank  note,  is  no  defense.     Ibid. 

The  material  facts  necessary  to  be  established  to  justify  a  con- 
viction under  an  indictment  of  assault  and  battery  with  intent  to 
murder,  are,  first,  that  the  defendant  committed  the  assault  and 
battery  as  alleged ;  second,  that  at  the  time  of  its  commission  he 
intended  thereby  to  kill  the  party  injured ;  and,  third,  that  if 
death  bad  resulted,  in  legal  contemplation,  it  would  have  been  mur- 
der.   32  Ind.  220. 

That  the  defendant,  in  such  a  case,  intended  to  kill,  is  a  question  for 
the  jury.  In  the  absence  of  direct  evidence,  such  as  prior  threats, 
or  a  preparation  for  the  consummation  of  the  deed,  and  lying  in 
wait  with  a  deadly  weapon,  if  the  assault  and  battery  is  perpe- 
trated with  a  deadly  weapon,  used  in  such  a  manner  as  to  be  rea- 
sonably calculated  to  destroy  life,  the  intent  to  kill  may  be  inferred 
as  a  fact  from  the  act  itself.    Ibid. 

To  justify  a  conviction,  the  means  used  must  be  adequate  and 
adapted,  real  or  apparently,  to  accomplish  the  act.  But  when  the 
object  is  not  accomplished,  because  of  some  impediment  which  is 
of  such  a  nature  as  to  be  wholly  unknown  to  the  offender,  who 
uses  appropriate  means,  though  not  fully  or  only  apparently 
adapted  to  the  object,  the  criminal  attempt  is  committed.     Ibid. 

The  case  of  The  State  v.  Swails,  8  Ind.  524,  disapproved,  so  far  as 
it  lays  down  the  broad  proposition,  that,  to  constitute  an  assault 


48  CRIMES  AND   0FFBN8BS. 

Araaalt,  and  assault  and  battery  with  felonious  intent. 

and  battery  with  intent  to  commit  a  felony,  the  intent  and  present 
ability  mast  necessarily  be  conjoined.    Ibid. 

Evidence. — Where  the  evidence  showed  that  the  defendant  shot 
at  the  prosecuting  witness  twice,  at  a  distance  of  not  exceeding 
thirty  steps,  with  a  shot-gun  loaded  with  powder  and  shot ;  that 
one  of  the  discharges  was  fired  at  the  face  and  neck  of  the  prose- 
cnting  witness,  many  of  the  shot  taking  effect  and  inflicting  on  him 
great  bodily  harm,  one  of  his  eyes  being  destroyed,  and  the  other 
seriously  wounded.  Seldy  that,  assuming  that  the  act  was  done 
with  the  intent  to  murder,  and  that  the  defendant  only  failed  in 
'  his  purpose  because  the  shot  were  incapable  of  producing  death, 
owing  to  the  distance  between  the  parties  and  the  manner  in  which 
the  gun  was  loaded,  then  the  evidence  justified  a  conviction  of  the 
felonious  intent    Ibid. 

Instructions  to  jury, — On  the  trial  of  such  an  indictment,  the 
court  instructed  the  jury  that,  if  they  should  find,  from  the  evi- 
dence, to  the  exclusion  of  a  reasonable  doubt,  that  the  defendant 
intended  to  kill  the  prosecuting  witness  at  the  time,  yet  they  would 
be  warranted,  under  the  law,  in  acquitting  the  defendant  of  the 
intent  to  kill,  if  it  was  manifest  and  clear  from  the  evidence,  that, 
because  of  the  manner  in  which  the  gun  was  loaded,  or  because  of 
the  distance  between  the  defendant  and  the  prosecuting  witness  '^  it 
was  physically  impossible  that  death  could  possibly  have  resulted 
from  the  use  of  the  means  employed."  Seld,  that  the  charge  was 
too  favorable  to  the  defendant,  and  he  had  no  right  to  complain  of 
it.    Ibid. 

Evidence  —  Larceny.  —  On  the  trial  it  appeared  that  the  de- 
fendant had  put  his  hand  or  fingers  on  the  pocket  of  A,  with  the 
intention  of  stealing  his  money,  but  was  detected  and  arrested  in 
the  attempt.  Held,  that  a  conviction  for  an  assault  and  battery 
with  intent  to  commit  larceny  was  not  erroneous.     16  Ind.  232. 

Definition — Instructions  to  jury, — In  charging  the  jury,  in  a  prose- 
cution, for  assault  and  battery  with  intent  to  commit  murder,  it 
was  error  to  define  the  words  "  purposely  and  maliciously,''  used 
in  the  indictment,  as  being  equivalent  to  the  words  ^'  knowingly 
and  willfully,"  and  to  charge  the  jury  that  if  the  assault  and  bat- 
tery was  '^  knowingly  and  willfully  "  done  with  intent  to  kill,  this 
was  sufficient  to  sustain  the  higher  charge  included  in  the  indict- 
ment.   46  Ind.  582. 

Instructions  to  jury^^Firing  into  crowd — Intent, — Indictment  for 
assault  and  battery  with  intent  to  murder.    The  following  charge 
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Assault,  and  assault  and  battery  with  felonious  intent 

was  given  to  the  jury :  "  If  the  defendant  fired  into  the  crowd  ii* 
question,  of  which  A.,  the  prosecuting  witness,  was  one,  with  the 
deliberate  intention,  either  formed  at  the  time,  or  previously,  of 
killing  and  murdering  some  one  of  the  crowd,  and  that  A.  received 
a  portion  of  the  shot  and  contents  of  said  gun,  and  was  wounded 
thereby,  it  will  be  sufficient  to  establish  the  assault  and  battery 
with  the  intent  charged.  And,  if  the  case  is  otherwise  made  out, 
it  will  be  the  duty  of  the  jury  to  find  the  defendant  guilty  as 
charged  in  the  indictment,  Held^  that  there  was  no  error  in  this- 
8  Ind.  290. 

If,  from  the  battery  committed  by  the  defendant,  A.  had  died, 
the  intent  to  murder  him  would  have  been  inferred  from  the  act  of 
Bhooting  into  the  crowd,  and,  though  death  did  not,  in  this  case, 
result  from  the  shooting,  the  act  is  as  good  evidence  of  the  intent 
to  murder  as  if  death  had  ensued.     Ibid. 

A  person  indicted  for  an  assault  and  battery  with  intent  to  mur- 
der, may  be  fonnd  guilty  of  a  simple  assault  and  battery.  7 
Blackf.  233 ;  50  Ind.  267. 

Assault — Present  ability. — If,  to  the  intent  to  commit  a  felony^ 
the  present  ability  to  commit  bo  not  joined,  the  offense  is  not  com- 
plete. Thus,  where  A.  fired  a  gun  at  B.,  at  the  distance  of  forty 
ieet,  with  intent  to  murder  him — A.  believing  that  the  gun  was- 
loaded  with  powder  and  ball,  though,  in  fact,  it  was  loaded  with 
powder  and  a  light,  common  wad.  Held,  that  there  was  no  assault 
with  intent  to  commit  murder.  8  Ind.  524.  (This  case  is  disap- 
proved in  32  Ind.  220.)  See,  also,  Whart.  Crim.  Law,  §  1282, 
7th  ed. 

Evidence — Specific  acts  of  violence  upon  others. — Upon  the  trial  of 
an  indictment  for  an  assault  and  battery  with  intent  to  murder  an- 
other, evidence  of  specific  acts  of  violence  committed  by  the  latter, 
upon  persons  toward  whom  ho  had  ill  will,  is  not  admissible.  56 
Ind.  179. 

Verdict  contrary  to  law. — Where  the  defendant  is  convicted  of  the 
entire  charge  of  assault  and  battery,  with  intent,  etc.,  and  the  in- 
dictment is  good  as  to  the  assault  and  battery,  but  defective  as  to 
the  intent,  the  verdict  is  contrary  to  law.     50  Ind.  284. 

Exception — Assignment  of  error. — Where  a  defendant  is  found 

guilty  under  such  an  indictment,  if  no  motion  is  made  in  arrest  of 

judgment,  and  it  is  not  assigned  for  error  that  the  indictment  is- 

not  sufficient  to  sustain  the  judgment,  or  proper  exception  to  th& 
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Adminiiitering  poison  with  intent  to  kill. 

jadgment,  the  objectioa  to  the  indictment  is  not  presented  for 
view.    50  Ind.  267. 


Seo.  10.  Administering  Poison  with  Intent  to  Kill. 

Sec.  10.  Every  person  who  shall  administer,  or  procure  to 
be  administered,  any  poison  to  any  other  haman  being,  with 
intent  to  kill  the  person  to  whom  the  same  shall  be  adminis- 
tered, if  death  do  not  ensue,  upon  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  state  prison  not  less  than 
three  years.    2  R.  S.  429. 

OHARQES. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

coanty,  did,  unlawfully  and  feloniously  administer  and  procare  to 
be  administered  to  one  0.  D.,  a  large  quantity  of  a  certain  poison 
called  white  arsenic,  to-wit,  two  drachms  of  said  white  arsenic,  with 
the  intent  then  and  there  and  thereby  unlawfully  and  feloniously 
to  kill  the  said  C.  D.     Bickneirs  Crim.  Pr.  298. 

2.  Another  form  for  same. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully,  knowingly,  purposely,  feloniously,  and  ma- 
liciously, did  administer  to  one  0.  D.,  a  large  quantity  of  a  certain 
deadly  poison,  called  white  arsenic,  to-wit,  two  drachms  of  the 
said  white  arsenic,  with  the  intent  then  and  there  and  thereby, 
unlawfully,  purposely,  feloniously,  and  maliciously,  to  kill  and 
murder  the  said  C.  D.,  but  from  which  poisoning  death  did  not 
ensue. 

3.  Mixing  poison  with  medicine  with  intent  to  injure,  etc. 

Sec.  11.  Every  person  who  shall  mingle  poison  with  any 
food,  drink,  or  medicine,  with  intent  to  injure  any  human  be- 
ing, or  who  shall  poison  any  spring,  well,  or  reservoir  of 
water,  with  such  intent,  shall,  upon  conviction  thereof,  be 
punished  by  imprisonment  in  the  state  prison  not  less  than, 
two  nor  more  than  fourteen  years.     2  B.  S.  429. 
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CHARGE. 

That  A.  B.,  on  the day  of ,  in  the  year  — -,  at  said 

<?ounty,  nnlawfally  purposely,  knowingly,  and  malicionsly,  did  mix 
and  mingle  a  large  quantity  of  a  certain  deadly  poison  called 
white  arsenic,  to  wit,  two  drachms  of  the  said  white  arsenic,  with 
a  certain  quantity  of  medicine,  called  wine,  to-wit,  one-half 
pint  of  said  wine,  with  intent,  then  and  there  and  thereby, 
feloniously,  purposely,  and  maliciously,  to  greatly  injure  and 
hurt  the  said  C.  D.,  to  wit,  then  and  there  and  thereby  to  cause 
him,  the  said  C.  D.,  to  become  greatly  sick  and  distempered  in  his 
body,  which  said  wine  was  then  and  there  about  to  be  administered 
to  the  said  G.  D.,  and  he,  the  said  A.  B.,  then  and  there  well  know- 
ing that  the  said  wine  was  about  to  be  administered  to  the  said  0. 
D.,  and  then  and  there  well  knowing  that  the  said  white  arsenic 
was  a  deadly  poison. 

3.  Mixing  poison  with  water  in  well.     (Sec.  11.) 

That  A.  B.,  on  the  day  of ,  in  the  year  ,  at  said 

■county,  feloniously,  purposely,  and  maliciously,  did  poison  a  certain 
well  of  water  there  situate,  by  then  and  there  feloniously,  pur- 
posely, and  maliciously  mixing  and  mingling  a  large  quantity  of  a 
certain  deadly  poison,  called  white  arsenic,  to-wit,  one  pound  of  said 
white  arsenic,  with  and  into  a  certain  quantity  of  water  then  and 
there  contained  in  said  well,  to-wit,  the  quantity  of  one  hundred 
gallons  of  said  water,  with  intent  then  and  there  and  thereby, 
feloniously,  purposely,  and  maliciously,  to  greatly  injure  and  hurt 
the  said  C.  D.,  to-wit,  then  and  there  and  thereby  to  cause  him,  the 
said  C.  D.,  to  become  greatly  sick  and  distempered  in  his  body,  which 
said  water  for  a  long  time  then  and  there  had  been  and  was  then 
and  there  about  to  be  used  by  the  said  G.  D.  and  his  family,  for 
cooking  and  drinking,  and  he,  the  said  A.  B.,  then  and  there  well 
knowing  that  the  said  water  then  and  there  had  been  and  was 
then  and  there  about  to  be  used  by  the  said  G.  D.  and  his  family, 
for  drinking  and  cooking,  and  then  and  there  also  well  knowing 
that  the  said  white  arsenic  was  a  deadly  poison. 

The  statute  not  using  the  word  "  murder,"  but  the  word  "  kill," 
that  word,  under  our  statute,  is  sufficient.  Bicknell's  Grim.  Pr. 
299. 

The  indictment  must  allege  that  the  thing  administered  was 
poison.     Ibid. 
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Kidnaping. 

An  indictment  charging  the  defendant  of  murder,  by  administer- 
ing poison,  need  not  state  the  particular  poison  administered  ;  and 
if  it  do  so  state,  the  proof  need  not  correspond.     2  Ind.  617. 

For  an  indictment  held  sufficient  as  charging  a  murder  by  ad- 
ministering poison,  see  54  Ind.  128. 

Where  the  statute  uses  the  alternative  expression  "  administer  or 
cause  to  be  administered,"  the  pleader  may  allege  that  the  defend- 
ant "administered  and  caused  to  be  administered,"  etc.,  without 
rendering  the  count  bad  for  duplicity.    Bish.  Crim.  Proced.  §  633. 


Sec.  11.  KiDNAPma. 

Sec.  13.  Every  person  who  shall  forcibly  steal  and  take,  or 
forcibly  and  unlawfully  arrest  any  person,  and  convey  such 
person  to  parts  without  the  State  of  Indiana,  or  aid  or  abet 
therein,  or  who  shall  forcibly  and  unlawfully  take  or  arrest, 
or  aid  or  abet  in  forcibly  taking  or  arresting  any  person,  with 
intent  to  take  such  person  without  the  state,  without  having 
lirst  established  a  claim  upon  the  services  of  such  person,  ac- 
cording to  the  laws  of  this  state,  or  of  the  United  States, 
shall  be  deemed  guilty  of  kidnaping,  and,  upon  conviction 
thereof,  shall  be  lined  not  less  than  one  hundred  nor  more 
than  five  thousand  dollars,  and  be  imprisoned  in  the  state 
prison  not  less  than  two  nor  more  than  fourteen  years.  2  R. 
8.  429,  430. 

CHABQB. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

county,  did  forcibly  and  feloniously  steal  \or^  did  forcibly  and 
feloniously  arrest]  C.  D.,  and  did  forcibly  and  feloniously  convey 
the  said  C.  D.  to  parts  without  the  State  of  Indiana,  to-wit,  ta 
Louisville,  in  the  State  of  Kentucky,  he,  the  said  A.  B.,  not  having 
first  established  a  claim  to  the  services  of  the  said  C.  D.,  according^ 
to  the  laws  of  the  State  of  Indiana.     Bicknell's  Crim.  Pr.  302. 

Where  the  party  was  not  actually  taken  out  of  the  state,  the 
charging  part  of  the  indictment  may  bo  as  follows  :  *'  did  forcibly, 
unlawfully,  and  feloniously  take  and  arrest  C.  D.,  with  intent,  then 
and  there,  forcibly,  unlawfully,  and  feloniously  to  take  the  said  C. 
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D.  to  parts  without  the  State  of  iDcliaaa,  to  wit,  to  Louisville,  in 
the  State  of  Kentucky,  he,  the  said  A.  B.,  not  having  first  estah- 
lished  a  claim  to  the  services  of  the  said  C.  D.,"  etc.,  concluding  as 
iihove.    Ibid. 

If  the  indictment  follow  the  language  of  the  statute  it  is  sufficient. 
4  Blackf  178. 

The  statute  against  kidnapping  was  probi^bly  intended  to  prevent 
runaway  slaves  from  being  carried  beyond  the  state,  or  arrested  with 
intent  to  be  carried  beyond  the  state,  without  some  legal  investiga- 
tion.   Bicknell's  Crim.  Pr.  303. 

Physical  force  and  violence  are  not  necessary  to  the  completion 
•of  this  crime.  It  is  more  frequently  committed  by  threats  and 
menaces  than  by  the  employment  of  actual  physical  force  and 
violence.     2  Bish.  Crim.  Law,  §  772. 


Sec.  12.  Malicious  Prosecution. 

Sec  18.  If  any  person  shall  maliciously,  without  probable 
'Cause,  attempt  to  cause  an  indictment  to  be  found,  or  other 
prosecution,  for  any  crime  or  misdemeanor,  to  be  commenced 
against  any  person ;  or  if  two  or  more  peraous  shall  conspire 
together  for  that  purpose,  the  person  so  sought  to  be  indicted, 
or  otherwise  prosecuted,  being  innocent,  such  person  or  per- 
sons so  offending  shall  be  fined  not  exceeding  one  thousand 
dollars,  to  which  may  be  added  imprisonment  not  exceeding 
^x  months.     2  R.  S.  465. 

charge. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully  and  maliciously,  and  without  probable  cause, 
attempted  to  cansc  an  indictment  to  be  found  against  C.  I).,  for  the 
crime  of  rape,  which  she,  the  said  A.  B.,  then  and  there  falsely 
alleged  that  the  said  G.  D.  had  then  lately  before  committed  upon 
her,  he,  the  said  C.  D.,  being  then  and  there  innocent  of  said 
offense ;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  say, 
that  the  said  A.  B.,  in  the  prosecution  of  the  said  unlawful,  malicious, 
and  causeless  attempt,  then  and  there  publicly  and  falsely  stated, 
in  the  presence  of  E.  F.  and  G.  H.,  and  divers  other  citizens  of  the 
county  aforesaid,  that  he,  the  said  G.  D.,  had  then  lately  before  un- 
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lawfully  and  felonionsly  had  carnal  knowledge  of  her,  the  Baid  A. 
B.,  by  force  and  against  her  will ;  and  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  say  that  the  said  A.  B.,  in  the  farther  prosecn- 
tion  of  said  unlawful,  malicious,  and  causeless  attempt,  afterward, 
to-wit,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  and 

at  the term  of  the  Floyd  Circuit  Court,  went  before  the  grand 

jury  of  said  county,  then  in  session  and  duly  impaneled,  sworn,- 
and  charged  for  the  body  of  said  county  of  Floyd,  for  the  terra 
aforesaid,  and  then  and  there  before  said  grand  jury,  unlawfully, 
maliciously,  falsely,  and  without  probable  cause,  did,  upon  her 
oath,  charge  and  accuse  the  said  C.  D.  that  he,  the  said  C.  D.,  bad 
then  lately  before  unlawfully  and  feloniously  had  carnal  knowledge- 
of  her,  the  said  A.  B.,  by  force  and  against  her  consent,  he,  the  said 
C.  B.,  being  then  and  there  innocent  of  said  alleged  offense  ;  and 
the  said  grand  jury  then  and  there  would  not  find  q,  bill  of  indict- 
ment against  the  said  C.  D.  for  said  alleged  offense.  Bicknell's  Crira. 
Pr.  421. 

Where  the  indictment  is  against  several  charged  with  conspiring 
together,  it  should  state  that  the  defendants  *'  did  among  them- 
selves conspire,  combine,  confederate,  and  agree  together,"  to  cause^ 
the  indictment  to  be  found,  etc.,  and  then  set  out  the  several  overt 
acts  indicating  the  conspiracy,  as  in  the  last  form.    Ibid. 


Sec.  13.    Provoking  Assault,  etc. 

Sec.  2.  Every  person  who  shall  by  words,  signs,  or  ges- 
tures, provoke  or  attempt  to  provoke  another  to  commit  an 
assault,  assault  and  battery,  or  other  breach  of  the  peace^ 
shall,  on  conviction,  be  fined  in  any  sum  not  exceeding  twenty 
dollars.    2  R.  S.  459,  note  3. 

CHARGE. 

Attempting  to  provoke  an  assault  and  battery. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  did,  by  words,  signs,  and  gestures,  unlawfully  attempt  to 
provoke  C.  D.  to  commit  an  assault  and  battery  upon  him,  the  said 
A.  B.    29lnd.  20. 
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Sec;  14.    Drawing  Deadlt  Weapon. 

Sec.  1.  If  any  person  shall  draw  or  threaten  to  use  any 
pistol,  dirk,  knife,  slung-shot,  or  any  other  deadly  or  danger- 
ous weapon,  upon  any  other  person,  he  shall  he  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  therefor,  shall 
be  fined  in  any  sum  not  less  than  one  nor  more  than  five 
hundred  dollars,  to  which  may  be  added  imprisonment  in  the 
county  jail  not  to  exceed  six  months :  Provided^  that  the  pro- 
visions of  this  act  shall  not  apply  to  persons  drawing  or 
threatening  to  use  such  dangerous  or  deadly  weapons  in  de- 
fense of  his  person  or  property,  or  in  defense  of  those  entitled 
to  his  protection  by  law.     2  K.  8.  459,  note  g. 

CHARGE. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

connty,  did  unlawfully  draw  upon  one  C.  D.  a  certain  dangerous 
and  deadly  weapon,  to-wit,  a  pistol,  and  did  then  and  there  unlaw- 
fully threaten  to  shoot  the  said  C.  D.  with  the  said  pistol,  he,  the 
said  A.  B.,  not  then  and  there  drawing  or  threatening  to  use  the 
said  pistol  in  defense  of  his  person  or  property,  or  in  defense  of 
those  entitled  to  his  protection  by  law. 

It  is  sometimes  objected  that  an  indictment  under  this  statute, 
charging  the  defendant  with  drawing  and  threatening  to  use  a 
weapon  is  double,  but  we  think  this  has  been  settled  to  bo  other- 
wise.    33  Ind.  304 ;  2  Id.  308 ;  8  Blackf  315. 

Negative  averments. — It  ia  necessary  to  aver  in  an  indictment 
like  this  the  exceptions  laid  down  in  the  statute  creating  the  of- 
fense. 50  Ind.  174,  291 ;  7  Blackf.  590.  See  authorities  cited  in 
Chapter  I.,  section  1,  Part  1,  under  this  title. 
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CHAPTER  III. 

OFFENSES  AGAINST  PBOPEBTY. 

•Boriov.  nenoir. 

1.  Forgery — Coonterfeiting.  12.  Desecrating  cemetery. 

2.  Burglary.  18.  Bemoving  landmarks,  etc. 
8.  Arson.  '  14.  Forcible  entry  or  detainer. 

4.  Bobbery.  .  15.  Changing  inspector's  brands. 

5.  Larceny.  16.  Using  false  stamps  and  labels,  etc 

6.  Beceiving  stolen  goods.  17.  Fraudulent  sales    and   brands  of 

7.  Altering  marks  or  brands — Poison-  flour,  etc. 

ing  stock.  18.  Fraudulent  sales  and  conveyances. 

8.  Embezzlement — Defalcation.  19.  False  bill  of  lading. 

9.  Malicious     Trespass  —  Setting  20.  False  pretenses. 

grounds  on  fire.  21.  Falsely  personating  another. 

10.  Trespass  on  land.  22.  Injuring  telegraph  pole  or  wire. 

11.  Carrying  off  products  of  the  soil. 

Sec.  1.    Forgery — Counterfeitinq. 

Sec.  80.  Every  person  who  shall  falsely  make,  or  assist 
to  make,  deface,  destroy,  alter,  forge,  or  counterfeit,  or 
cause  to  be  falsely  made,  defaced,  destroyed,  altered,  forged, 
or  counterfeited,  any  record,  deed,  will,  codicil,  bond,  writing 
obligatory,  till  of  exchange,  promissory  note  for  the  paymeat 
of  money  or  property,  bank  note,  post  note,  receipt  for  money 
or  property,  power  of  attorney,  certificate  of  a  justice  of  the 
peace,  or  other  public  officer,  auditor's  warrant,  treasury  note, 
county  order,  acceptance  or  indorsement  of  any  bill  of  ex- 
change, promissory  note,  draft,  or  order,  or  assignment  of  any 
bond,  writing  obligatory,  or  promissory  note  for  money  or 
property  ;  or  any  order,  or  draft  for  the  payment  of  money  or 
property  ;  or  any  other  instrument  in  writing ;  or  any  lawful 
brand  on  a  tobacco,  beef,  bacon,  or  pork  cask,  lard  keg  or 
barrel,  salt  barrel,  or  hay  bale ;  or  any  person  who  shall  utter, 
or  publish  as  true  any  such  instrument,  knowing  the 
same  to  be  false,  defaced,  altered,  forged,  or  counterfeited. 
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with  intent  to  defraud  any  person,  body  politic  or  corporate, 
«hall  be  deemed  guilty  of  forgery.    2  R.  S.  439. 

CHARQES. 

1.   Forging  promissory  notes.     (Two  counts.) 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

county,  unlawfully,  feloniously,  and  falsely,  did  forge  and  counter- 
feit a  certain  promissory  note  for  the  payment  of  money,  which 
«ai(i  forged  and  counterfeit  note  is  as  follows,  to-wit :  \here  set  out 
(he  instrument  verbatim'],  with  intent  to  defraud  one  C.  D. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  A.  B.  afterward,  to  wit,  on  the  day  and  year 
aforesaid,  atthe  county  aforesaid,  unlawfully  and  feloniously  did  utter 
and  publish,  as  true,  a  certain  other  false,  forged,  and  counterfeit  prom- 
issory note  for  the  payment  of  money,  which  last  aforementioned 
fiilse,  forged,  and  counterfeit  note  is  as  follows,  that  is  to  say :  \_here 
set  out  the  instrument  verbatim],  with  intent  to  defraud  one  C.  D.,  he, 
the  said  A.  B.,  then  and  there,  at  the  time  he  so  uttered  and  pub- 
lished the  said  last  mentioned  forged  promissory  note,  as  aforesaid , 
well  knowing  the  same  to  be  false,  forged,  and  counterfeit.^  Bick- 
nell's  Crim.  Pr.  358. 

2.  Forging  and  counterfeiting  coin. 

Sec.  31.  Every  person  who  shill  forge  or  counterfeit  any 
gold  or  silver  coin,  which  shall  be  at  the  time  current  in  this 
state,  or  utter  or  tender  in  payment  any  such  forged  or  counter- 
feit coin,  or  any  forged  or  counterfeit  bank  note,  bill,  or  treas- 
ury note,  knowing  the  same  to  be  forged,  or  counterfeit,  with 
intent  to  defraud  any  person,  shall  be  guilty  of  forgery.  2  R. 
8.440. 

CHARGES. 

That  A.  B.,  on  the  day  of ,  in  the  year  ,  at  said 

county,  unlawfully  and  feloniously,  did  falsely  make,  forge,  and 
<x>unterfeit  fifty  pieces  of  coin,  each  piece  in  the  resemblance  and 
similitude  of  the  silver  coin  of  the  United  States  commonly  called 
a  half  dollar,  and  at  that  time  current  in  the  State  of  Indiana,  with 
intent  to  defraud  some  person  or  persons  to  the  jury  aforesaid  un- 
known. 

*  ThiA  form  was  held  good  in  54  Ind.  168. 
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3.   Uttering  and  publishing  same.    (Sec.  31.) 

That  A.  B.,  on  the day  of ,  in  the  year  ,  at  said 

county,  fifty  picceti  of  false,  forged,  and  counterfeit  coin,  each  piece 
in  the  resemblance  and  similitude  of  the  silver  coin  of  the  United 
States  commonly  called  a  half  dollar,  and  at  that  time  current  iu 
the  State  of  Indiana,  unlawfully,  feloniously,  and  deceitfully  did 
publish,  and  tender  in  payment  to  one  G.  D.,  with  intent  then 
and  there  and  thereby  to  defraud  the  said  C.  D.,  he,  the  said 
A.  B.,  then  and  there  well  knowing  the  same  to  be  false,  forged 
and  counterfeit. 

4.  Forging,  and  uttering  forged  and  counterfeit  bank  bilL    (Sec.  31.) 

(Two  counts.) 

That  A.  B.,  on  the  day  of ,  in  the  year  ,  at  said 

county,  unlawfully  and  feloniously  did  forge  and  counterfeit  a  cer- 
tain note  of  the  First  National  Bank  of  Indianapolis,  commonly 
called  a  bank  note,  which  said  forged  and  counterfeit  note  is  as  fol 
lows,  that  is  to  say  :  [here  set  out  the  note  in  words  and  figures  cor- 
rectly],  with  intent  to  defraud  the  First  National  Bank  of  Indian- 
apolis. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 

present,  that  A.  B.,  afterward,  to-wit,  on  the day  of ,  in  the 

year  aforesaid,  at  the  county  (tforeeaid,  did  unlawfully  and  feloni- 
ously utter  and  tender  in  payment  to  one  C.  D.,  with  intent  to  de- 
fraud the  said  C.  D.,  a  certain  other  forged  and  counterfeit  note  of 
the  First  National  Bank  of  Indianapolis,  commonly  called  a  bank 
note,  which  said  last  mentioned  forged  and  counterfeit  bank  note 
is  aa  follows  :  [here  set  out  the  note  in  words  and  figures  correctly'],  he, 
the  said  A.  B.,  at  the  time  he  so  uttered  and  tendered  in  payment 
the  said  last  mentioned  forged  and  counterfeit  note  to  the  said  G. 
D.,  as  aforesaid,  then  and  there  ^well  knowing  the  same  to  be  forged 
and  counterfeit.     Bicknell's  GV'im.  Pr.  372. 

5.  Giving,  etc.,  counterfeit  note,  with  intent  to  defraud. 

Sec.  32.  Any  person  who  shall,  with  intent  to  defraud  any 
persoD,  give,  barter,  sell,  or  put  away,  forged  or  counter- 
feit gold  or  silver  coin,  which  shall  be  at  the  time  current  irt 
tbis  state,  or  any  bank  note,  or  any  draft  or  certificat>e  of  de- 
posit, drawn  on  or  by  any  bank  of  any  state,  knowing  th& 
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same  to  be  forged  or  counterfeit,  shall  be  guilty  of  forgery. 
2  R.  S.  440, 

CHARQB. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully  and  feloniously  did  give,  barter,  sell,  and  put 
away  to  one  C.  D.,  a  certain  forged  and  counterfeit  note  of  the  First 
National  Bank  of  Indianapolis,  commonly  called  a  bank  note, 
which  said  forged  and  counterfeit  bank  note  is  as  follows,  that  is  to 
say :  [here  set  out  the  hank  note  correctly  in  words  and  figures'],  with 
intent  to  defraud  tho  said  C.  D.,  he,  the  said  A.  B.,  at  the  time  he 
80  gave,  bartered,  sold,  and  put  away  the  said  forged  and  counter- 
feit bank  note,  then  and  there  well  knowing  the  same  to  be  forged 
and  counterfeit.     Bickneirs  Crim.  Pr.  372. 

6.  Giving,  etc.,  with  intent  to  put  in  circulation. 

Sbc.  33.  Every  person  who  shall  give,  barter,  sell,  utter,, 
publish,  or  put  away  any  forged  or  counterfeit  gold  or  silver 
coin,  which  shall  be  at  the  time  current  or  in  circulation  in 
this  state,  or  any  false,  forged,  or  counterfeit  bank  note,  bill,, 
or  draft,  or  certificate  of  deposit,  drawn  on  or  by  any  bank 
of  any  state,  with  intent  to  have  the  same  put  in  circulation^ 
knowing  the  same  to  be  forged  or  counterfeit,  shall  be  deemed 
guilty  of  forgery.     2  K.  8.  441,  442. 

CHARGE. 

That  A,  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully  and  feloniously,  did  utter,  publish,  and  put 
away  to  one  C.  D.,  a  certain  forged  and  counterfeit  piece  of  silver 
coin,  in  the  resemblance  and  similitude  of  the  silver  coin  of  the 
United  States  commonly  called  a  half  dollar,  and  at  that  time  cur* 
rent  in  the  State  of  Indiana,  with  intent  then  and  there  and  thereby, 
unlawfully  and  feloniously,  to  have  the  said  forged  and  counterfeit 
piece  of  silver  coin  put  in  circulation,  he,  the  said  A.  B.,  then  and 
there  well  knowing  tho  said  forged  and  counterfeit  silver  coin  to 
be  forged  and  counterfeit. 

7.  Having  counterfeit  coin,  etc.,  in  possession^  with  intent  to  put  in  cir- 
culation. 

8sc.  34.  Every  person  who  shall  have  in  his  possession  any 
Gorged  or  counterfeit  gold  or  silver  coin  which  shall  be  at  the 
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time  current  or  in  circulation  in  this  state,  or  any  false,  forged, 
or  counterfeit  bank  note  or  bill,  with  intent  to  put  or  have 
the  same  put  in  circulation,  and  knowing  the  same  to  be 
forged  or  counterfeit,  shall  be  deemed  guilty  of  forgery.  2 
R.  S.  442. 

CHABOS. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

■county,  unlawfully  and  feloniously  did  have  in  his  possession  fifty 
pieces  of  false,  forged,  and  counterfeit  coin,  each  of  which  piece  is 
in  the  resemblance  and  similitude  of  the  gold  coin  of  the  United 
States  commonly  called  a  dollar,  and  at  the  time  current  in  the 
State  of  Indiana,  with  intent  then  and  there  unlawfully  and  felon- 
iously to  put  and  have  the  same  put  in  circulation,  he,  the  said  A. 
B.,  then  and  there  will  knowing  the  said  false,  forged,  and  counter- 
feit coin  to  be  false,  forged,  and  counterfeit. 

8.  Having  possession  of  counterfeiting  apparatus. 

Sec.  37.  If  any  person  shall  knowingly  retain  in  his  posses- 
sion, any  die,  plate,  or  other  apparatus  made  use  of  in  forg- 
ing or  counterfeiting  any  gold  or  silver  coin,  which  is  or  may 
be  current  or  in  circulation  in  this  state,  or  in  forging  or  coun- 
terfeiting bank  notes  or  treasury  notes,  such  person,  upon  con- 
viction thereof,  shall  be  imprisoned  in  the  state  prison  not  less 
than  two  nor  more  than  five  years,  and  fined  not  exceeding 
one  thousand  dollars.    2  B..  S.  442. 

CHABOE. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

<50unty,  unlawfully  and  feloniously,  knowingly  retained  in  his  pos- 
session certain  dies  and  plates  made  use  of  in  forging  and  counter- 
feiting certain  silver  coin  then  current  and  in  circulation  in  the 
State  of  Indiana,  commonly  called  '*  Mexican  dollars."  BicknelPs 
€rim.  Pr.  378,  379. 

Jurisdiction. — Passing  United  States  treasury  notes  and  national 
bank  notes  are  offenses  for  which  indictments  will  lie  both  in 
United  States  and  state  courts.  U.  S.  v.  Wells,  15  Int.  Eev.  Kec. 
56,  cited  in  Am.  L.  E.  (N.  S.),  Vol.  XI.  424 ;  In  re  Truman,  44  Mo. 
181,  cited  in  Am.  L.  R  (N.  S.),  Vol.  IX.  192  ;  Jett  v.  Com.,  18  Grat 
tan  (Va.),  933,  cited  in  Am.  L.  R.  (N.  S.),  Vol.  VII.  260. 

Indictment  held  sufficient. — An  indictment  for  forgery  alleged  that 
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the  defendant  (naming  him),  on,  etc.,  at,  etc.,  '^  did  unlawfully,  fe- 
loniously, and  falsely  forge  and  counterfeit  a  certain  promissory 
note  for  the  payment  of  money,  which  forged  and  counterfeit  note 
is  as  follows,  to-wit :  "  (here  follows  a  copy  of  the  entire  note  in 
words  and  figures,  showing  it  to  have  been  payable  at  and  to  a 
certain  bank  named),  "  with  intent  to  defraud  certain  persons"  (nam- 
ing them),  "  who  were  doing  business  under  the  firm  name  of,"  etc. 
(naming  such  bank,  etc.),  "  contrary,"  etc.  Heldy  on  motion  to 
qnash,  that  such  indictment  is  good.     54  Ind.  168. 

^^tatute  of  limitations — Concealment  of  crime. — In  an  indictment 
charging  that  the  defendant,  while  trustee  of  a  certain  township, 
falsely,  fraudulently,  and  feloniously  altered  a  certain  receipt  taken  by 
him  as  such  trustee  for  money  by  him  paid  to  the  person  who  signed 
the  receipt,  out  of  the  funds  of  the  township,  and  for  its  benefit,  by 
raising  the  amount  of  the  said  receipt,  with  the  felonious  intent  to 
defraud  said  township,  it  was  alleged  that  the  defendant,  in  hisset- 
tlement  with  his  successor  in  said  office,  for  the  purpose  of  conceal- 
ing said  alteration,  falsely  and  fraudulently  made  his  report  and 
anuaal  settlement  sheet  and  account  and  his  record  to  correspond 
with  said  receipt,  as  so  altered,  by  making  the  entries  therein  falsely 
show  the  payment  by  him  of  the  amount  of  money  mentioned  inr 
said  altered  receipt,  as  indicated  thereby,  and  then  and  there  and 
thereby  concealed  the  fact  of  said  crime,  whereby  it  was  not  dis- 
covered until,  etc.,  showing  that  by  not  including  the  time  of  the 
alleged  concealment  there  was  a  lapse  of  less  than  two  years  be- 
tween the  commission  of  the  offense  and  the  commencement  of  the 
prosecution,  but  by  including  the  period  of  concealment,  more  than, 
two  years  intervened.  Held^  that  the  allegation  as  to  concealment 
was  not  sufficient,  such  entries  in  the  public  records  of  the  township- 
not  being  a  concealment  of  fact  of  the  crime.     53  Ind.  489. 

Copy  of  forged  instrument  must  be  set  out. — The  indictment  must 
set  forth  an  exact  copy  of  the  instrument  forged  (5  Blackf.  458),  and 
must  show  that  the  instrument  is  such  on  its  face  as  is  naturally 
calculated  to  have  some  effect,  or,  if  that  be  not  so,  extrinsic  matter 
must  be  averred  so  that  the  court  may  judicially  see  its  fraudulent 
tendency.     552  Ind.  574;  28  Ind.  396. 

An  indictment  for  forgery  set  out  a  copy  of  the  instrument  al- 
leged to  have  been  forged  as  follows  :  "  Trublood  &  Allen,  Salem, 
Ind.  Please  let  Jim  Cook  "  (the  defendant)  "  have  two  dollars' 
worth  on  my  credit.  Fred.  L.  Prow,  Salem."  Meld^  that  this  in- 
strument, with  the  allegation  that  the  drawees  were  in  the  grocery 
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trade,  did  not  support  an  averment  in  the  indictment  that  it  was 
for  payment  of  money  and  delivery  of  grocery  goods.    52  Ind.  396. 

Jurisdiction — Counterfeiting  apparatus. — The  courts  of  this  state 
have  jarisdiction,  as  prescribed  in  the  statute,  of  the  offense  of  re- 
taining in  possession  apparatus  made  use  of  in  counterfeiting  gold 
^r  silver  coin  of  the  United  States,  current  in  this  state.  51  Ind. 
411. 

Intent  to  defraud. — On  the  trial  of  the  defendant  for  forgery,  the 
intent  to  defraud  may  be  inferred  from  the  facts  and  circumstances 
proved  in  the  cause.     49  Ind.  124. 

Lost  or  destroyed  instrument. — An  indictment  for  defacing  and 
'destroying  a  promissory  note  in  which  it  is  alleged,  as  an  excuse  for 
not  setting  forth  the  tenor  of  the  note,  that  it  was  destroyed  by  the 
-defendant,  must  state  its  substance  and  effect.     31  Ind.  88. 

Such  an  indictment  must  show  whether  the  note  was  for  the 
payment  of  money  or  property.     Ibid. 

Forging  bounty  certificate. — An  indictment  for  forging  a  certificate 
purporting  to  be  signed  by  a  rauHtering  oflScer  of  the  United  States, 
and  certifying  that  a  certain  person  named  had  been  mustered  into 
the  military  service  of  the  United  States,  and  credited  to  Allen 
-count}'',  and  that  the  said  soldier  was  entitled  to  a  bounty  which 
hud  been  voted  by  the  county  board,  was  held  to  be  bad,  because 
at  the  time  of  the  alleged  forgery,  the  appropriation  of  money  for 
bounties  was  illegal  and  void,  and  no  extrinsic  facts  were  averred 
showing  the  fraudulent  tendency  of  the  certificate.     28  Ind.  396. 

Counterfeiting  coin —  Uttering  and  publishing. — Indictment  charg- 
ing that  one  A.,  on,  etc.,  at,  etc.,  eight  pieces  of  false,  forged,  and  coun- 
terfeit coins,  each  piece  thereof  resembling,  or  intended  to  resemble, 
and  pass  for,  a  genuine  piece  of  American  gold  coin,  which  wajs 
then  and  there  current  in  the  said  State  of  Indiana,  called  a  dollar, 
unlawfully,  falsely,  and  deceitfully,  did  then  and  there  utter, 
publish,  and  put  off  as  true  and  genuine,  to  one  B.,  he,  the  said  A., 
then  and  there  well  knowing  the  same  to  be  false,  forged,  and 
•counterfeit,  with  intent  then  and  there  to  defraud  the  said  B.,  con- 
trary to  law."  Seld^  that  the  indictment  was  sufficient  under  the 
statutes.  Meld^  also,  that  the  allegation  that  the  coins  passed,  re- 
sembled, or  were  intended  to  resemble  genuine  coin,  was  sur- 
plusage ;  and  hence,  though  in  the  alternative,  could  not  vitiate  the 
indictment.  Held,  also,  that  though  the  uttering  of  counterfeit 
*coin  would  of  itself  constitute  an  offense,  yet,  where  it  is  taken,  the 
uttering  and  putting  off  constitute  but  a  single  crime.     16  Ind.  9. 
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Description  of  bank  bills —  Uncertainty. — An  indictment  for  foi^ry 
charged  that  the  defendant  "  had  in  his  possession  one  hundred 
fiilse,  forged,  and  counterfeit  five-dollar  bills,  purporting  to  be 
genuine  five-dollar  bank  bills  on  the  Northwestern  Bank  of  Vir- 
ginia,  payable  to  bearer  on  demand,  at  Jefferson ville,  and  signed 
by  D.  Lamb,  cashier,  and  J.  C.  Campbell,  president,  of  which  false, 
forged,  and  counterfeit  bills,  the  following  is  a  substantial  copy  of 
one : "  (here  followed  a  copy.)  Held^  by  Perkins,  J.,  to  be  good  un- 
der the  statutes,  but  a  majority  of  the  court  held  it  to  be  too  un- 
certain.    11  Ind.  357.     See  13  Id.  441,  434 ;  14  Id.  261. 

Indictment  need  not  allctje  that  person  defrauded  did  not  know  bill 
was  counterfeit. — An  indictment  for  passing  a  forged  and  counterfeit 
bank  note  with  intent  to  defraud,  need  not  allege  that  the  perBon 
to  whom  the  note  was  passed  did  not  know  that  it  was  counterfeit. 
10  Ind.  372. 

Intent  to  defraud  generally. — It  seems  that  an  indictment  in  the 
language  of  the  statute,  alleging  the  passage  of  counterfeit  money 
with  intent  to  defraud  generally,  would  be  good,  but  that  where 
the  intent  to  defraud  a  particular  person  is  averred  it  must  be 
proved.     Ibid.     See  also  11  Ind.  361 ;  15  Id.  374. 

Ornamental  devices  in  a  bank  bill  need  not  be  set  out.    8  Ind.  336. 

Omission  of  the  word  ^^ falsely."  A  statute  enacted  "that  every 
person  who  shall  falsely  make,  destroy,  etc.,  any  record,  etc.,  shall 
be  guilty  of  forgery."  Seldu,  that  an  indictment  on  the  statute* 
charging  that  the  defendant  did  unlawfully  and  feloniously  destroy, 
etc.,  was  not  objectionable  for  omitting  the  word  "falsely.*'  8 
Blackf.  526. 

Intent  to  defraud. — Indictment  against  A.  B.  for  forging  an  as- 
signment of  a  promissory  note  made  by  C.  D.  to  E.  F.  or  bearer. 
The  second  count  charged  that  the  assignment  was  forged  with 
intent  to  defraud  E.  F.    Held,  that  this  count  was  valid.     2  lod.  23. 

Excuse  for  want  of  description. — Where  an  indictment  for  having 
counterfeit  bank  notes  in  possession  alleges  that  they  are  still  in 
the  defendant's  possession,  a  sufficient  excuse  for  the  want  of  a 
particular  description  of  the  notes  is  shown.     13  Ind.  441. 

Jurisdiction — Counterfeiting  gold  coin. — An  indictment  lies,  ander 
the  statute  of  the  state,  for  counterfeiting  the  current  coin  of  the 
United  States.     1  Blackf  198.     See  10  lud.  536. 

Other  apparatus  and  instruments — Surplusage. — An  indictineat 
charged  the  defendant  with  knowingly  retaining  in  his  posse8»ion 
certain  dies  and  plates  and  other  appiiratus  and  instruments 
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use  of  in  forging,  etc.  Hdd^  that  the  words  "  other  apparatus  and 
instruments  "  were  surplusage.  Held^  also,  that  to  convict  the  de- 
fendant it  must  be  proved  that  ho  knowingly  retained  in  his  pos- 
session some  instrument  named  in  the  indictment.     6  Blackf.  95. 

Instrument  must  be  named. — An  indictment  for  retaining  in  pos- 
session an  instrument  for  counterfeiting,  etc.,  should  describe  by 
name  or  otherwise  the  instrument  retained,  and  allege  that  it  wa8> 
knowingly  retained.     5  Biackf  573. 

Intent  to  pass  in  county  not  necessary. — An  indictment  against  a 
person  for  having  in  his  possession  counterfeit  bank  notes,  with  in- 
tent to  put  them  in  circulation,  need  not  state  that  the  intent  was 
to  pass  them  in  the  county  where  the  indictment  was  found,  nor  is- 
proof  of  an  intent  to  pass  them  in  such  county  necessary  to  a  con- 
Tiction.     8  Blackf  281. 

Variance. — ^It  is  no  variance  to  allege  that  a  counterfeit  bank  bill 
was  uttered  and  passed  as  true  to  a  person  to  whom  it  was  actually 
delivered  by  the  defendant,  as  a  true  bill,  although  that  person  was- 
only  the  servant  of  another,  and  had  no  interest  in  the  transac- 
tion.  Com.  v.  Starr,  4  Allen  (Mass.),  301,  in  Am.  L.  R.  (N.  S.), 
Yol.  I.  764. 

Variance. — On  the  trial  of  an  indictment  for  forgery,  the  state 
offered  in  evidence  a  note  which  differed  from  the  copy  thereof  in 
the  indictment,  in  that  it  lacked  the  words  "  and  notice  of  protest,"" 
as  set  out  in  a  clause  of  such  copy,  reading  "  the  drawers  and  in- 
dorsers  severally  waive  presentment  for  payment,  protest,  and  notice 
of  protest,  and  non-payment  of  this  note."  Sddj  that  the  variance- 
was  fatal,  and  the  note  was  not  admissible  as  evidence.  54  Ind. 
168.    See  15  Ind.  433. 

Evidence — Introduction  of  coins  other  than  those  uttered. — Where- 
coins  of  the  same  kind  were  passed  by  another  person  on  the  pros- 
ecuting witness,  at  the  same  time,  and  he  is  unable  to  identify  those- 
received  from  the  defendant,  he  may  produce  all  the  coins  to  the 
jury,  and  testify  that  a  certain  number  of  them  was  received  fronk 
the  defendant.     16  Ind.  9. 

Proof  of  guilty  knowledge. — There  was  no  error  in  permitting  the- 
state  to  prove,  in  order  to  show  guilty  knowledge,  that  the  defend- 
ant had  other  counterfeit  gold  dollars  in  his  possession,  without 
producing  them,  or  showing  notice  to  the  defendant  to  produce 
them.     Ibid. 

Qucere. — Whether  on  the  trial  of  an  indictment  for  passing  coun- 
terfeit gold  coin,  proof  of  having  in  his  possession  and  attempting 
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to  conceal  coanterfeit  bank  notes  is  admissible  to  prove  the  scienter, 
16  Ind.  14.  • 

Evidence — Ghiilty  knowledge. — Indictment  for  passing  coanterfeit 
money.  A  witness  was  permitted  to  testify  that  the  wife  of  the  de- 
fendant had  sold  to  him  a  counterfeit  twenty-dollar  bill  belonging  to- 
the  defendant,  in  his  absence,  but  that  the  defendant  was  subse- 
quently  advised  of  the  transaction,  and  sanctioned  it.  This  was  not 
the  biil'for  which  he  was  indicted,  but  the  transaction  was  about  the 
time  of  the  offense  alleged.  Held^  that  the  testimony  was  admissi- 
ble, as  tending  to  show  knowledge  on  part  of  defendant  that  the 
bill  passed  by  him  was  coanterfeit     13  Ind.  434. 

A  witness  in  this  case  was  asked  if  he  had  not  passed  a  counter- 
feit bill  as  a  genuine  one  in  L.,  and  what  he  had  sworn  about  it 
on  a  former  occasion.  The  court  ruled  the  question  inadmissible. 
Held,  that  there  was  no  error,  but  held,  also,  that  perhaps  the  court 
might,  in  its  discretion,  have  let  the  question  go  to  the  witness  un- 
der proper  advice.     Ibid. 

Instructions  to  jury — Credibility  of  witness. — The  court,  in  this 
case,  instructed  the  jury  that  the  question  whether  a  certain  wit- 
ness had  counterfeit  money  in  his  possession  or  not,  has  nothing 
to  do  with  the  guilt  or  innocence  of  the  accused.  Held,  correct  as- 
an  abstract  proposition,  but  held,  also,  that  such  fact  might  have 
had  a  bearing  upon  the  credit  of  the  witness  or  not,  depending 
upon  the  further  question  whether  the  counterfeit  money  was 
properly  or  improperly  in  his  possession ;  and  if  the  evidence 
tended  to  show  that  the  money  was  in  his  hands  for  an  improper 
purpose,  the  defendant  should  have  asked  for  an  additional  in- 
struction applicable  to  the  facts,  in  order  to  put  himself  in  a  posi- 
tion to  complain  of  that  given.     Ibid. 

Forgery  a  question  for  the  jury . — Whether  an  instrument  is  forged 
or  not  is  a  question  for  the  jury,  and  no  proof  of  its  forgery  is 
necessary  before  it  is  offered  in  evidence.     14  Ind.  261. 

It  seems  that  the  identity  of  papers  taken  upon  the  body  of  a 
prisoner  may  be  sufficiently  proved  without  identifying  any  par- 
ticular paper,  by  the  officers  taking  and  having  them  in  charge. 
The  supreme  court  can  not  determine  whether  such  papers  were 
proper  evidence,  or  whether  the  admission  of  them  as  evidence  in- 
jured the  defendant,  unless  the  papers  are  before  the  court.     Ibid. 

Yiolation  of  Sabbath. — Indictment  for  passing  counterfeit  money. 
The  bill  charged  in  the  indictment  was  passed  on  Sunday,  and  it 
5 
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was  insisted  that  the  defendant  should  have  been  prosecnted  for 
violating  the  Sabbath,  and  not  for  passing  counteAeit  money. 
Meld^  that  it  was  proper  to  indict  the  defendant  for  the  higher 
orime,  and  should  he  subsequently  be  prosecuted  for  violating  the 
Sabbath,  the  qucBtion  of  a  second  punishment  for  that  offense  could 
bo  raised ;  that  it  is  not  clear  that  he  could  be  separately  pros- 
ecuted for  both  offenses ;  at  all  events,  he  could  for  either,  ia 
the  first  instance.     11  Ind.  311. 

Intent  to  defraud, — Where  an  indictment  under  section  30  (2  R 
S.  439),  for  uttering  a  forged  deed,  contained  but  a  single  count, 
charging  the  uttering  to  A.,  and  specially  averring  an  intent  to 
defraud  him,  and  it  appeared  by  the  evidence  that  the  uttering 
consisted  in  placing  the  deed  on  deposit  with  A.,  as  an  equitable 
mortgage,  to  secure  a  debt  for  board  already  due,  and  not  to  secure 
the  price  for  future  boarding,  and  without  the  intent,  on  the  part 
of  the  defendant,  to  board  longer  with  A.,  as  the  latter  well  knew. 
Held^  that  the  case  was  not  made  out.  Aliter,  perhaps,  if  the  in- 
dictment had  charged  an  intent  generally  to  defraud.     11  Ind.  361. 

Evidence — Experts. — The  court  may  permit  experts  to  testify  in 
such  cases  to  the  false  character  of  bank  bills,  without  requiring 
proof  that  there  is  a  bank  in  existence,  issuing  genuine  bills,  of 
which  those  in  question  might  be  counterfeits.     1 1  Ind.  357. 

Upon  the  trial  of  an  indictment  for  forgery  in  passing  a  counter- 
feit bank  bill,  the  court  allowed  a  witness  to  state,  in  answer  to  a 
question  by  the  prosecuting  attorney,  the  names  of  persons  who 
were  competent  judges  of  the  genuineness  of  bank  bills.  Held^ 
that  there  was  no  error  in  this.     3  Ind.  353. 

State  may  prove  that  the  defendant  had  other  counterfeit  bills. — 
Upon  the  trial  of  such  an  indictment  the  state  may  prove,  in  order 
to  show  the  defendant's  criminal  intent,  that,  about  the  time  the 
bill  was  passed,  he  uttered  other  counterfeit  bills  on  the  same  bank 
and  on  other  banks,  and  the  fact  that  the  indictments  are  pending 
against  the  defendant,  or  have  been  tried,  for  the  passing  of  such 
other  notes,  will  not  affect  the  admissibility  of  the  evidence.    Ibid. 

Declarations  of  defendant. — The  state  may  also  prove  what  the 
defendant  said  at  the  time  of  passing  the  bill  described  in  the  in- 
dictment, in  regard  to  it.     Ibid. 

Instructions  to  jury. — At  the  trial  upon  such  an  indictment  the 
court  instructed  the  jury  that,  if  they  were  satisfied  that  the  defend- 
ant uttered  in  payment,  and  put  away  the  note  described  in  the 
indictment,  that  it  was  forged  and  false,  and  that  the  defendant 
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knew  it  to  be  so,  and  put  it  npon  the  person  named  in  the  indict- 
ment, with  intent  to  defraud  him,  no  other  proof  of  the  existence 
of  the  bank  upon  which  it  purported  to  be  was  necessary.  Seld^ 
that  the  instruction  was  correct.     Ibid. 

Experts. — Persons  of  skill  may  be  called  to  prove  the  genuine- 
ness of  a  note,  bill,  draft,  or  certificate  of  deposit,  but  three  wit- 
nesses at  least  shall  be  required  to  prove  the  fact,  except  in  the 
case  of  a  larceny  thereof.  The  single  evidence  of  the  cashier  of 
the  bank  purporting  to  have  issued  the  same  may  be  received  as 
sufficient.  2  E.  S.  396,  sec.  91.  See  2  Ind.  652,  132 ;  3  Id.  353  ; 
32  Id.  472 ;  43  Id.  381. 

Defendant  can  not  be  compelled  to  produce  notes;  but  notice  must  be 
served. — On  the  trial  the  defendant  can  not  be  compelled  to  furnish 
evidence  against  himself;  but,  nevertheless,  the  contents  of  the 
notes  can  not  be  proved  by  parol  evidence  on  the  trial,  unless  no- 
tice to  produce  them  has  been  given  according  to  the  rules  and 
practice  in  civil  cases.  13  Ind.  441.  See  also  16  Ind.  10,  14,  461 ; 
10  Ind  404.     But  see  24  Ind.  500. 

Comparison  of  handwriting. — The  general  rule  is  that  evidence 
founded  upon  a  mere  comparison  of  handwritings,  by  witnesses,  is 
not  admissible^  prove  the  genuineness  of  a  signature  or  writing. 
15  Ind.  271. 

Possession  of  forged  instrument  raises  no  presumption  that  defend- 
unt  made  it. — Proof  that  the  defendant  had  in  his  possession,  and 
uttered  and  published  as  true,  a  commercial  instrument  with  the 
forged  indorsement  of  the  name  of  the  payee  thereon,  does  not 
raise  the  presumption  that  the  defendant  made  the  forged  indorse- 
mentw    51  Ind.  405. 

Sec.  2.    Burglary. 

8bc.  17.  Every  person  who  shall,  in  the  nighttime,  break  and 
«nter  into  a  mansion  house,  store  house,  manufactory,  office, 
shop,  out-house,  or  boat,  with  intent  to  commit  a  felony,  shall 
be  deemed  guilty  of  burglary,  and,  upon  conviction  thereof, 
shall  be  imprisoned  in  the  state  prison  for  not  less  than  two 
nor  more  than  fourteen  years,  and  be  fined  not  exceeding  one 
thousand  dollars.    2  B.  8.  431. 
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CHARGES. 

1.  Breaking  and  entering  with  intent  to  steal. 

That  A.  B.,  on  the day  of ,  in   the  year ,  at  said 

county,  in  the  night  time,  did  feloniously  and  burglariously  break 
and  enter  into  the  mansion  house  of  C.  D,,  there  situate,  Tvith  in- 
tent the  goods  and  chattels  of  E.  F.,  then  and  there  being,  then  and 
there  feloniously  and  burglariously  to  steal,  take,  and  carry  away. 
Bickneirs  Crim.  Pr.  311. 

2.  Breaking  and  entering  with  intent  to  commit  murder. 

That  A.  B.,  on  the day  of ,  in  the  year  ,  at  said 

county,  in  the  night  time,  did  feloniously  and  burglariously  break 
and  enter  into  the  mansion  house  of  C.  D.,  there  situate,  with  in- 
tent then  and  there,  one  E.  E.,  in  said,  mansion  house  then  and 
there  being,  feloniously,  purposely,  and  with  premeditated  malice 
to  kill  and  murder. 

3.  Breaking  and  entering  with  intent  to  ravish. 

That  A.  B.,  on  the  —  day  of ,  in  the  year ,  at  said^ 

county,  in  the  night  time,  did  feloniously  and  burglariously  break 
and  enter  into  the  mansion  house  of  C.  D.,  there  situate,  with  in- 
tent Ihen  and  there  one  E.  F.,  a  woman,  in  said  mansion  house 
then  and  there  being,  forcibly  and  against  her  will,  feloniously  to 
ravish  and  carnally  know. 

Definition  of  crime  of  burglary, — The  crime  of  burglary  consists- 
in  the  breaking  and  entering  in  the  night  time,  a  mansion  house, 
a  storehouse,  manufactory,  office,  shop,  out-house,  or  boat,  with  in- 
tent to  commit  a  felony.  The  crime  is  complete  without  the  ac- 
tual commission  of  the  felony  intended.     29  Ind.  80. 

Description  and  value  of  goods  intended  to  he  stolen, — ^In  an  indict- 
ment for  burglary,  with  intent  to  steal  goods  and  chattels,  it  is  not 
necessary  to  aver  the  kind  or  value  of  the  goods  intended  to  be 
stolen.     Ibid. 

Ownership, — An  indictment  for  burglary  charged  that  the  de- 
fendants broke,  etc.,  into  the  storehouse  of  A.  B.  and  C.  D.,  part- 
ners, doing  business  under  the  firm  name  of  B.  k  D.,  with  the  fel- 
onious intent  to  steal,  etc.,  the  goods  of  the  said  A.  B.  and  C.  D. 
Meld^  that  proof  that  the  storehouse  and  goods  belonged  to  the  firok 
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•of  B.  &  D.,  without  any  proof  of  the  Ghriatian  names  of  the  part- 
ners, was  DOt  sufficient  to  sustain  the  indictment.    26  Ind.  495. 

Burglary,  like  arson,  is  an  offense,  more  against  the  security  of 
the  habitation,  than  the  ownership  of  the  property.  2  Bish.  Grim. 
Proced.  §  109  and  notes.  And  it  has  been  held,  in  Indiana,  that 
where  it  appears  upon  the  indictment,  that  the  person  in  actual  pos- 
session of  the  house  is  not  occupying  it  in  his  own  right,  the  in- 
<lictment  will  be  bad.    7  Blackf.  168. 

The  house  must  be  laid  to  be  the  dwelling-house  of  the  real  oc- 
<supier,  and  a  variance  in  this  respect  is  fatal.  1  Bish.  Crim. 
Proced.  321. 

It  should  be  stated  or  implied  that  some  one  lived  in  the  house. 
Forsyth  v.  State,  6  Ham.  22. 

Kind  of  house, — It  is  essential  that  the  indictment  state  the  kind 
of  house  entered.  The  word  "  house  "  is  not  sufficient.  1  Bish. 
Crim.  Law,  L.  §  294 ;  3  S.  &  K.  199. 

Evidence. — On  the  trial  of  an  indictment  for  burglary,  parol 
proof  of  the  possession  of  the  premises  is  sufficient.  Honston  v. 
State,  38  Ga.  195,  cit^d  in  Am.  L.  R  (N.  S.),  Vol.  VIII.  311. 

Possession^  not  evidence  of  guilt. — Mere  possession,  by  a  person,  of 
stolen  goods,  taken  on  the  occasion  of  a  burglaiy,  without  other 
facts  indicative  of  guilt  is  not  prima  facie  evidence  that  such  per- 
■son  committed  the  burglary.  Phillips  v.  People,  57  Barb.  353,  in 
Am.  L.  B.  (N.  S),  Vol.  X.  125. 

Hie  intention  is  included  in  the  words  "  feloniously  and  burglar- 
iously "  etc.,  but  it  must  be  further  shown  that  the  breaking  and 
entering  was  done  to  commit  a  felony,  which  felony  should  be  speci- 
fied. But  an  averment  that  he  did  then  and  there  commit  a  speci- 
fied felony  is  a  sufficient  averment  of  the  intention.  Gom.  v.  Brown, 
3  Bawle,  207.  It  is,  however,  prudent  in  all  cases,  specially  to 
aver  the  intention,  since,  if  the  proof  of  the  commission  of  the  fel- 
ony fail,  the  defendant  must  otherwise  be  acquitted.  Whart.  Grim. 
Law,  §§  1607-1620;  1  Leach,  708;  3  Ghit.  Grim.  Law,  114. 

No  defense  that  proprietor  was  advised  and  made  no  efforts  to  pre- 
vent commission  of  the  crime. — Where  the  proprietor  of  a  building, 
in  which  a  burglary  is  committed,  and  his  servant,  are  previously 
advised  that  the  crime  will  be  committed,  and  make  no  efforts  to 
prevent  its  commission,  but  provide  a  force  for  and  secure  the  ar- 
rest of  the  burglars,  the  liability  of  the  burglars  to  punishment  is 
not  thereby  changed.     18  Ind.  386. 

Former  acquittal, — An  acquittal  upon  an  indictment  for  burglary, 
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with  intent  to  commit  a  larceny,  does  not  embrace  an  acquittal  of 
the  larceny.     14  Ind.  572. 

Verdict  does  not  render  infamous. — The  verdict  of  a  jury  against 
a  person  indicted  for  burglary  does  not  render  him  infamous,  and,  ^ 
therefore,  incompetent  as  a  witness,  but  it  is  the  judgment  of  the- 
court  which  does  so.    4  Ind.  128. 

Conviction  on  testimony  of  accomplice. — A  jury  may  convict  a  per- 
son of  burglary  upon  the  testimony  solely  of  an  accomplice.  Ibid^ 

Refusal  of  prosecuting  attorney  to  enter  nolle  prosequi. — The  fact 
that  Che  prosecuting  attorney  has  refused  to  enter  a  nolle  prosequi 
against  a  person  indicted  for  burglary,  who  has  given  testimony 
which  led  to  the  conviction  of  an  accomplice  under  a  promise  of 
favor  upon  the  disclosure  of  the  whole  truth,  can  not  affect  the 
judgment  against  such  convicted  accomplice.    Ibid. 


Sec.  3.  Arson. 

Sec.  28.  Every  person  who  shall  willfuHy  and  maliciously^ 
set  fire  to  the  dwelling-house,  out-house,  barn,  stable,  boat, 
watercraft,  mill,  mill-house,  distillery,  manufactory,  mechan- 
ic's or  artificer's  shop,  storehouse,  or  room  occupied  as  a  shop 
or  office  for  professional  business,  or  building  of  any  kind,  or 
printing-office  of  another,  or  any  public  bridge,  court-house, 
jail,  market-house,  church,  or  meeting-house,  seminary  or 
college  edifice,  or  building  thereto  belonging,  or  to  any  cord- 
wood  in  piles  or  ricks  or  stacks,  or  shocks  of  grain,  or  hay^ 
or  any  fence,  or  growing  grain  of  the  value  of  twenty  dollars^, 
or  to  any  house,  shop,  wood-house,  water-station,  or  other, 
public  building  connected  with  any  railroad,  or  shall  in  like- 
manner  set  fire  to  any  bridge,  or  any  part  of  the  structure- 
of  any  railroad;  and  every  person  who  shall  set  fire  to  any 
building  or  structure,  whether  finished  or  unfinished,  what- 
ever, or  any  goods,  wares,  merchandise,  or  other  chattela^ 
which  shall  be,  at  the  time,  insured  against  loss  or  damage  by 
fire,  with  intent  to  defraud  the  insurer,  whether  such  person 
be  the  owner  of  the  property  burnt  or  not,  shall  be  deepied 
guilty  of  arson,  and,  upon  conviction,  be  fined  not  exceeding: 
double  the  value  of  the  property  destroyed,  and  be  impris- 
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oned  in  the  state  prison  not  less  than  one  nor  more  than  ten 
years ;  and  should  the  life  of  any  person  be  lost  thereby,  such 
offender  shall  be  deemed  guilty  of  murder  in  the  first  degree^ 
and  suffer  death,  or  imprisonment  in  the  state  prison  during 
life.    2  R.  8.  437,  438. 

CHARGES. 

1.  Burning  dwelling-house. 

That  A.  B.,  on  the day  of ,  in  the  year  ,  at  said 

coanty,  feloniously,  willfully,  and  malicioasly  set  fire  to  a  dwelling- 
house  of  C.  D.,  there  situate,  of  the  value  of  one  thousand  dollars, 
and  then  and  there  and  thereby,  feloniously,  willfully,  and  ma- 
liciously, burned  and  destroyed  a  part  of  said  dwelling-house  of  the 
value  of  three  hundred  dollars,  to  the  damage  of  said  C.  D.  of  three 
hundred  dollars.     BicknelFs  Crim..  Pr.  350. 

2.  Burning  ham  with  intent  to  defraud  insurance  company. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  feloniously,  willfully,  and  maliciously  set  fire  to  a  certain 
building,  to-wit,  a  barn,  the  property  of  him,  the  said  A.  B.,  there 
situate,  of  the  value  of  five  hundred  dollars,  which  said  barn  was 
then  and  there  insured  unto  him,  the  said  A.  B.,  against  loss  and 
damage  by  fire,  in  the  sum  of  five  hundred  dollars,  by  the  Massa- 
chusetts Mutual  Fire  Insurance  Company,  the  insurer  thereof;  and 
the  said  barn  then  and  there,  by  such  firing  as  aforesaid,  he,  the 
said  A.  B.,  feloniously,  willfully,  and  maliciously  did  burn  and  de- 
stroy, with  intent  thereby,  then  and  there,  feloniously,  willfully,  and 
maliciously  to  defraud  the  said.  The  Massachusetts  Mutual  Fire  In- 
Borance  Company  in  the  sum  of  five  hundred  dollars. 


3.  Burning  personal  property  to  defraud  insurer. 
That  A.  B.,  on  the  day  of ,  in  the  year  — 


— ,  at  said 

county,  feloniously,  willfully,  and  maliciously  set  fire  to  a  lot  of 
goods  and  merchandise,  to-wit,  fifty  thousand  pounds  of  tobacco, 
of  the  value  of  throe  thousand  dolIai*s,the  property  of  him,  the  said 
A.  B.,  there  situate,  which  said  tobacco  was  then  and  there  insur- 
red  unto  him,  the  said  A.  B.,  against  loss  and  damage  by  fire,  by 
the  "iEtna  Insurance  Company,  Hartford,  Connecticut,"  the  in- 
surer thereof,  in  the  sum  of  three  thousand  dollars  ;  and  a  portion 
of  said  tobacco,  to  wit,  twenty  thousand  pounds  then  and  there  by 
such  firing  as  aforesaid,  he,  the  said  A.  B.,  feloniously,  willfully,  and 
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malicioQBly  did  barn  and  deatroy,  with  intent  thereby,  then,  and 
there,  felonioQsly,  willfally,  and  maliciously,  to  defraad  the  eaid 
^^Mtiui  InHurance  Company,  Hartford,  Gonnecticat/' 

4.  Burning  hay,  woody  grain,  etc.,  of  another. 

That  A.  B.,  on  the  day  of ,  in  the  year  ,  at  said 

county,  feloniouBly,  willfully,  and  maliciously  set  fire  to  fifteen 
stacks  of  grain,  to-wit,  wheat  [or,  piles  of  cord-wood,  etcJ],  there 
situate,  the  property  of  one  C.  D.,  of  the  value  of  ^ve  hundred 
dollars,  and  the  said  fifteen  stacks  of  wheat,  by  such  firing  as  afore- 
said, feloniously,  willfully,  and  maliciously  did  burn  and  destroy,  to 
the  damage  of  said  C.  D.  five  hundred  dollars. 

Ownership — Occupancy, — An  indictment  for  arson,  which  charged 
the  defendant  with  setting  fire  to  "  the  barn  of  one  Louisa  Wolf," 
was  not  liable  to  the  objection  that  it  did  not  sufficiently  allege  that 
the  barn  was  in  actual  possession  of  the  person  named,  in  her  own 
right.     53  Ind.  30. 

The  indictment  should  allege  that  the  property  burned  or  set  fire 
to  belonged  to  the  occupant  in  his  own  right.  7  Blackf.  168 ; 
Whart.  Crim.  Pr.  §  389. 

Arson  i^  an  offense  against  the  security  of  the  habitation,  rather 
than  against  the  ownership.     1  Bish.  Crim.  Law,  §  1012 ;  2  Id.  §  39. 

It  is  the  property  of  the  person  in  possession,  2  Wharl.  Crim.  Law, 
§  1671. 

Arson  is  a  crime  against  the  security  of  a  dwelling-hoase  as  such, 
and  not  against  the  building  as  property ;  and  it  is  therefore  proper, 
in  an  indictment  for  the  crime,  to  describe  the  house  burned  as  the 
house  of  the  person  dwelling  in  it,  without  reference  to  the  ques- 
tion of  ownership.  State  v.  Tool,  29  Conn.  342,  in  Am.  L.  E;  (N.  S.), 
Vol.  I.  342. 

Possession  by  pauper. — If  the  occupation  be  merely  permissive,  as 
by  a  pauper,  the  property  can  not  be  laid  in  him.  Whai't.  Crim. 
Pr.  389,  note. 

Where  the  occupancy  is  several^  the  property  must  be  alleged  as 
belonging  to  the  tenant  of  the  particular  part  burnt.  2' Whart. 
Crim.  Law,  §  1674 ;  Whart.  Crim.  Pr.  389. 

In  general  as  to  ownership,  the  same  rules  apply  as  in  burglary. 
Bicknell's  Crim.  Pr.  354. 

Description  of  building. — An  indictment  for  arson  alleged  that 
the  defendant  did  unlawfully,  etc.,  set  fire  to  and  burn  a  ^'  certain 
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l>tiiIdiDg  called  a  saloon."  Held,  that  the  iDdictment  was  bad  for 
not  showing  for  what  purpose  the  building  was  occupied.  The 
words,  ** building  or  room,"  in  the  statute,  defining  the  crime  of 
Jirson,  are  limited  by  the  words  "  occupied  as  a  shop  or  ofSce  for 
professional  business  ;"  and,  in  an  indictment  for  burning  a  build- 
ing or  room,  it  must  be  averred  that  it  was  at  the  time  occupied  as 
a  shop,  or  as  an  office  for  professional  business.     26  Ind.  266. 

Unfinished  house  not  subject  of  arson. — The  criminal  law  of  this 
state  on  the  subject  of  arson,  in  burning  a  dwcUing-houso  or  barn, 
<ioe8  not  embrace  the  burning  of  an  unfinished  hpuse  or  barn,  in 
process  of  construction,  which  has  never  been  actually  occupied  or 
used  for  the  purpose  for  which  it  is  being  erected.     20  Ind.  242. 

^^  Willfully  and  maliciously.'* — An  indictment  for  arson  should  al- 
lege that  the  offense  was  committed  willfully  and  maliciously. 
S  Blackf  296 ;  2  Whart.  Crim.  Law,  §  1673. 

Value  of  property  destroyed. — An  indictment  for  arson  should  al- 
lege the  value  of  the  property  destroyed.     7  Blackf  168. 

Jury  may  view  building. — In  a  prosecution  for  arson,  the  jury  may 
be  sent  out  to  view  the  building  fired.     11  Ind.  234 ;  2  R  S.  169. 

The  offense  of  arson  is  consummated  by  the  least  burning  of  the  house. 
2  Whart.  Crim.  Law,  §  1659. 

But  a  bare  intention,  or  even  an  actual  attempt,  is  insufficient ; 
there  must  be  a  part  burned.  The  offense  is  complete,  even  though 
the  fire  goes  out.     Id.  1660. 

Stacks  or  shocks  of  grain  or  hay. — Under  a  statute  in  Ohio,  de- 
-daring  it  arson  to  burn  any  stack  of  wheat,  etc.,  it  was  alleged  in 
an  indictment  that  the  defendant  burned  fifty  stacks  of  wheat.  The 
evidence  showed  that  he  burned  divers  shocks  of  wheat,  and  the 
supreme  court  held  that  this  was  a  variance,  as  the  evidence  also 
.forther  showed  that  a  shock  consisted  of  twelve  sheaves,  two  of 
which  were  cap  sheaves,  while  a  stack  is  a  large  conical  pile,  com- 
prised of  many  shocks.    18  Ohio,  11. 


Sec.  4.    Bobbert. 

Sec  18.  Every  person  who  shall,  forcibly  and  feloniously, 
take  from  the  person  of  another  any  article  of  value  by  vio- 
lence, or  putting  in  fear,  shall  be  deemed  guilty  of  robbery, 
and,  upon  conviction  thereof,  shall  be  imprisoned  in  the  state 
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prison  not  less  than  two  nor  more  than  fourteen  years,  and 
be  fined  not  exceeding  one  thousand  dollars.    2  B.  S.  432. 

CHARGES. 

1.  Bobbing  of  gold  watch 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

couDty,  forcibly  and  feloniously  took  from  the  person  of  C.  D.,  by 
Tiolence  and  putting  him  in  fear,  one  gold  watch  of  the  value  of 
one  hundred  dollars,  of  the  personal  goods  and  chattels  of  the  said 
C.  D.     Bickneirs  Crim.  Pr.  319. 

2.  Bobbing  of  United  States  treasury  notes^  etc. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  forcibly  and  feloniously  took  from  the  person  of  C.  D.,  by 
Tiolence,  and  putting  him,  the  said  C.  D.,  in  fear,  one  United  States 
treasury  note,  of  the  denomination  and  value  of  ten  dollars;  one 
United  States  treasury  note,  of  the  denomination  and  value  of  five 
dollars  ;  one  leather  pocket-hook,  of  the  value  of  one  dollar;  and 
one  pocket-knife,  of  the  value  of  one  dollar ;  all  of  the  aggregate 
value  of  seventeen  dollars,  of  the  personal  goods  and  chattels  of 
said  0.  D. 

Description  of  money. — An  indictment  for  rohhery.  the  property, 
alleged  to  have  heen  taken  being  bank  notes  or  bills,  which,  in  de- 
scribing such  notes  or  bills,  does  not  state  their  denominations  by 
the  use  of  the  word  denomination  or  equivalent  words,  is  bad  on 
motion  to  quash.     52  Ind.  281. 

What  is  a  sufficient  indictment. — ^An  indictment  for  robbery  al- 
leged that  the  accused,  on,  etc.,  at,  etc.,  *'  forcibly  and  feloniously 
took  from  the  person  of  A.,  by  violence,  and  putting  him,  the  said 
A.,  in  fear,"  certain  personal  property, which  was  described.  Heldy 
that  the  indictment  contained  a  distinct  charge  of  everything  nec- 
essary to  constitute  the  crime  of  robbery,  under  the  statute.  28 
Ind.  22. 

Description  of  property  same  as  larceny. — In  an  indictment  for 
robbery,  the  description  of  the  property  taken  need  not  be  more 
particular  than  is  required  in  charging  a  larceny.  25  Ind.  403 ;  13 
Id.  70. 

Description  of  property. — An  indictment  for  robbery  described  the 
property  taken  as  "one  pocket-book,  of  the  value  of  fifly  cents ;  one 
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bank  note,  of  the  value  of  ten  dollars ;  one  bank  note,  of  the  value 
of  five  dollars;  one  piece  of  gold  coin,  of  American  coinage,  of 
the  value  of  five  'dollars."  Held,  that  this  description  was  suffi- 
cient.    13  Ind.  70. 

Carrying  away. — ^An  indictment  for  robbery  need  not  allege  a 
carrying  away.     Ibid. 

Counts  for  robbery  and  larceny  may  be  joined, — A  count  charging 
robbery  may  be  joined  with  a  count  charging  grand  larceny.  16- 
Ind.  461. 

Violence — Evidence. — On  the  trial  of  an  indictment  for  robbery, 
the  evidence  showed  that  the  accused  was  found  standing  astride 
the  body  of  a  man,  who  was  lying  upon  the  ground  drunk  and  un- 
<tonsciou8 ;  that  he  had  taken  from  the  pockctB  of  the  drunken  man 
a  pocket-book  and  other  property,  and  in  doing  so  had  turned  the 
pockets  inside  out.  The  indictment  charged  the  taking  to  huve^ 
been  by  force  and  violence.  Heldj  that  the  case  made  by  the  evi- 
dence was  larceny,  not  robbery.  Held,  also,  that  a  sufficient  de- 
gree of  force  to  constitute  violence  was  an  essential  ingredient' of 
the  crime  as  charged.  25  Ind.  403.  As  to  violence  and  putting  in 
fear,  see  15  Ind.  288 ;  Am.  L.  R.  (N.  S.),  Vol.  XIV.  702. 

Larceny  included  in  robbery. — The  defendant  was  indicted  and 
convicted  for  grand  larceny,  but  the  proof  showed  that  he  had 
committed  robbery.  Held,  that  larceny  is  included  in  robbery,  and 
that  the  state  had  the  right  to  elect  to  prosecute  and  convict  for 
the  former,  though  she  thereby  deprived  herself  of  the  right  to- 
prosecute  for  the  latter.     23  Ind.  21.     See  35  Ind.  460. 

Larceny  distinguished  from  robbery — Evidence. — On  the  trial  of  an 
indictment  for  the  larceny  of  bank  bills,  where  the  evidence  waa 
that  the  defendant  snatched  a  pocket-book  containing  the  bank 
bills  from  the  prosccating  witness.  Held,  that  the  offence  wag 
larceny,  and  not  robbery,  as  there  was  neither  violence  nor  putting 
in  fear.  Held,  also,  that  it  wus  error  to  permit  the  state  to  prove, 
that,  on  the  next  day,  the  defendant  enticed  the  prosecuting  wit- 
ness into  an  alley,  and  knocked  him  down  and  beat  him  and  robbed 
him  of  other  bills  of  a  difierent  description,  as  the  offence  was  a 
distinct  one,  and  might  have  prejudiced  the  defendant  before  the 
jory.  Held,  also,  that  the  statements  of  third  parties,  tending  to 
sbow  that  they  were  the  persons  who  got  the  money  in  question 
from  the  prosecuting  witness,  were  properly  excluded  as  hearsay 
evidence.    35  Ind.  460. 
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Sbc.  5.    Lakceny. 

Acta  1877,  reg.  sess.,  p.  63,  amending — 

Sbc.  19.  Every  person  who  shall  feloniously  steal,  take,  and 
carry,  lead,  or  drive  away  the  personal  goods  of  another,  of 
the  value  of  fifteen  dollars  or  upwards,  shall  be  deemed  guilty 
•of  grand  larceny,  and,  upon  conviction  thereof,  shall  be  fined 
not  exceeding  double  the  value  of  the  goods  stolen,  be  im- 
prisoned in  the  state  prison  not  less  than  two  nor  more  thaa 
fourteen  years,  and  be  disfranchised  and  rendered  incapable 
of  holding  any  office  of  trust  or  profit  for  any  determinate 
period. 

Sbc.  20  {as  amended).  Every  person  who  shall  feloniously 
steal,  take,  and  carry,  lead,  or  drive  away  the  personal  goods 
of  another,  of  the  value  of  any  sum  less  than  fifteen  dollars, 
shall  be  deemed  guilty  of  petit  larceny,  and,  upon  conviction 
therefor,  shall  be  fined  not  exceeding  five  hundred  dollars,  be 
imprisoned  in  the  state's  prison  not  less  than  one  uor  more 
'  than  three  years,  and  disfranchised  and  rendered  incapable 
■of  holding  any  office  of  trust  or  profit,  for  any  determinate 
period,  or  fined  and  disfranchised  and  rendered  incapable  of 
holding  any  office  of  trust  or  profit,  and  imprisoned  in  the 
jail  of  the  proper  county  for  any  determinate  period  of  time 
not  exceeding  one  year.    2.  R.  S.  432,  433. 

OHABQES. 

1.  Stealing  four  pairs  of  boots. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

county,  four  pairs  of  boots  of  the  value  of  ten  dollars  each  pair,  of 
the  goods  and  chattels  of  C.  D.,  then  and  there  being  found,  did 
feloniously  steal,  take,  and  carry  away.    Bickneirs  Crim.  Pr.  324. 

2.  Stealing  a  horse. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

county,  one  horse  of  the  value  of  seventy -five  dollars,  of  the  per- 
sonal property  of  C.  D.,  then  and  there  being  found,  did  feloniously 
«teal,  take,  lead,  and  di*ive  away.     See  21  Ind.  236. 
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3.  Stealing  bank  note,    (Petit  larceny.) 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said^ 

county,  one  national  bank  note  of  the  denomination  and  value  of 
fire  dollars,  of  the  goods  and  chattels  of  G.  D.,  then  and  there 
being  found,  did  feloniously  steal,  take,  and  carry  away. 

FORM   AND   CONTENTS. 

Sufficiency  of  indictment — An  indictment  for  larceny  charged  that 
the  defendant  on,  etc.,  at,  etc.,  did  "  unlawfully  and  feloniously 
fiteal,  take,  and  carry  away,  of  the  personal  goods  and  chattels  of 
one  A.,  then  an  there  being,  of  the  value  of  four  dollars,  one  pair 
of  boots,  contrary  to  the  form  of  the  statute,''  etc.  Held^  that 
while  the  indictment  was  somewhat  transposed  and  out  of  the 
usual  form,  it  substantially  and  sufficiently  charged  a  larceny  of  the 
personal  goods  of  the  party  named.     44  Ind.  285. 

Description  of  property — Gold  coins. — An  indictment  for  grand 
larceny  charged  that  A!,  on,  etc.,  at,  etc.,  sixty  dollars  of  the  current 
gold  coin  of  the  United  States,  of  the  value,  etc.,  the  property  of,  etc., 
did  feloniously  steal,  etc.,  sufficiently  describes  the  property  charged 
to  have  been  stolen.     11  Ind.  195.     See  48  Ind.  163. 

Same. — In  an  indictment  for  stealing  coin,  to  say  United  States 
gold  coin  is  the  same  as  to  say  current  gold  coin  of  the  United 
States,  etc.;  and  where  the  several  denominations  and  the  value  of 
such  coin  are  alleged  in  dollars  and  cents,  it  may  be  presumed  that 
the  court  and  jury  will  know  that  a  coin  of  the  value  of  ten  dollars 
is  an  eagle,  etc.     10  Ind.  536. 

Omission  of  defendant's  name  in  indictment — Indictment  as  fol- 
lows: "State  of  Indiana  v.  John  Campbell.  Indictment  for  lar- 
ceny in  the  Allen  Circuit  Court,  at  November  term,  1857.  The 
grand  jury  of  the  county  of  Allen,  in  the  State  of  Indiana,  upon 
their  oath,  charge,  that  on  the  4th  day  of  November,  1857,  at  said 
county  of  Allen,  in  said  State  of  Indiana,  feloniously  did  steal, 
take,  and  carry  away  one  twenty-dollar  gold  coi«,"  etc.  Held,  on 
motion  in  arrest,  that  the  indictment  does  not  charge  any  person 
with  the  commission  of  larceny.     10  Ind.  420. 

Misspelling  of  words  in  an  indictment. — An  indictment  for  larceny 
charged  that  the  defendant  did  feloniously  stal,  take,  and  carry 
away  one  match,  of  the  value,  etc.,  upon  which  the  defendant  was 
found  guilty.  Held,  that  the  use  of  the  word  stal,  instead  of  steal,. 
wae  not  sufficient  cause  to  arrest  the  judgment.    4  Blackf.  457. 
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Stealing  and  receiving  stolen  goods. — A  defendant  maj  be  charged 
in  one  count  of  an  indictment  with  stealing,  and  in  another  count 
with  receiving  stolen  goods.     4  Ind.  246. 

Intent  to  defraud — Larceny  defined. — By  oar  statute,  larceny  con- 
sists in  the  feloniously  stealing  and  taking  away  the  personal  goods 
of  another.  The  general  doctrine  is,  that  the  felonious  quality 
consists  in  an  intent  to  defraud  the  owner  for  the  use  and  benefit 
of  the  thief;  but  there  may  be  larceny  without  anticipated  benefit 
to  the  thief.  The  felonious  intent  must  exist  at  the  time  of  the 
taking.     14  Ind.  36. 

Charge  of  ownership. — An  indictment  may  charge  larceny  of  A/b 
property  in  one  count,  and  of  B.'s  in  another  count  at  the  same  time 
and  place,  where  the  character  of  the  property  is  such  that  it  may 
have  constituted  one  offense,  and  a  conviction  of  one  might  be  a 
bar  as  to  the  other.     42  Ind.  335. 

DESCRIPTION   OF   PROPERTY. 

Bank  bills. — The  term  "bank  bills"  and  "bank  notes"  are 
synonymous  in  their  popular  sense,  and  under  sections  58  and  59 
of  the  criminal  code  (2  R.  S.  385),  they  must  be  held  identical  in 
their  legal  signification.  21  Ind.  176.  As  to  description  of  county 
orders,  seo  2  Ind.  91. 

OWNERSHIP. 

In  an  indictment  for  larceny  at  common  law,  the  ownership  of 
the  stolen  property,  if  known,  must  be  coiTectly  averred,  and  the 
proof  on  the  trial  must  correspond  with  the  averment    25  Ind.  234. 

Same — Joint-owner. — Under  section  57  of  the  criminal  practice 
act  (2  E.  S.  385),  it  is  sufficient  if  only  one  of  the  several  joint- 
owners  is  named  in  the  indictment,  but  where  the  stolen  property 
is  alleged  to  belong  to  two  persons,  proof  that  it  is  the  separate 
property  of  one  of  them  will  not  support  the  indictment.  Ibid. 
^ee  25  Ind.  234 ;  26  Id.  101. 

An  indictment  which  charged  the  stolen  goods  to  be  the  property 
of  the  overseers  of  the  poor  for  the  county  of  "K."  was  held  to  be 
bad.  If  the  property  belonged  to  the  township  trustee,  his  name 
should  have  been  given.    28  Ind.  390. 

Owner's  wife — Adultery. — An  instruction  according  to  the  facts, 
was  correctly  given  by  the  court  to  the  jury,  on  a  trial  of  an  in- 
dictment for  larceny,  as  follows :  It  appearing  from,  all  the  evi- 
<denc«  in  the  case,  that  the  goods  were  taken  by  the  defendant  with 
the  consent  of  the  owner's  wife,  under  an  agreement  with  her  that 


r 


OFFENSBS  AGAINST   PROPSBTT.  79 

Larceny. 

he  was  to  dispose  of  the  same  and  accoant  for  the  proceeds  to  her, 
and  there  being  no  evidence  to  show  that  there  was  any  adulteroos 
intercourse,  actual  or  contemplated,  between  the  defendant  and 
«aid-wife,  you  will  return  a  verdict  of  not  guilty.     48  Ind.  197. 

Evidence  of  ownership, — On  the  trial  of  a  prosecution  for  larceny, 
the  evidence  must  show  that  the  thing  alleged  to  have  been  stolen 
was  the  property  of  the  person  alleged.    46  Ind.  453 ;  44  Id.  285, 469. 

Property  of  toife. — On  the  trial  of  an  indictment  for  larceny,  the 
evidence  showed  that  the  article  stolen  was  the  property  of  the 
wife  of  the  person  named  as  the  owner  in  the  indictment,  acquired 
by  gift  after  marriage.  Held,  that  a  verdict  of  guilty  was  contrary 
to  the  evidence.    44  Ind.  469. 

Married  rroman, — The  wearing  apparel  of  a  married  woman, 
furnished  by  her  husband,  as  a  marital  duty,  remains  his  personal 
property,  during  his  life,  and  he  can  sell  it  or  give  it  away  during 
that  period  ;  but  she  may  retain  such  as  she  may  have  at  his  death 
as  her  paraphernalia ;  and  an  indictment  for  the  stealing  of  such 
apparel,  during  the  husband's  life,  charging  it  to  be  the  property 
of  the  wife,  can  not  be  sustained.     21  Ind.  288. 

Jurisdiction — Property  stolen  in  one  county  and  brought  to  another, 
— ^An  information  filed  in  the  Wells  Common  Pleas,  charged  a 
larceny  to  have  been  committed  by  the  defendant,  in  Allen  county, 
and  that  he  brought  the  property  stolen  into  Wells  county.  Seld, 
that  the  information,  though  informal,  was  sufficient  under  the 
<rode.    26  Ind.  106. 

Same. — The  proper  way  of  charging  such  a  larceny,  is  to  charge 
it  to  have  been  committed  in  the  county  of  the  trial.  Ibid.  See 
42  Ind.  490. 

Larceny  committed  in  another  stale. — The  crime  of  larceny,  perpe- 
trated in  another  state,  is  not  transplanted  with  the  goods  into 
this  state,  so  as  to  become  an  offense  against  this  state,  punishable 
here;  but  only  so  as  to  enable  us  to  return  the  criminal  to  the. 
proper  vicinage  for  punishment.     15  Ind.  378. 

SUBJECTS   OP   LARCENY. 

A  keyj  though  in  the  lock  of  a  door  of  a  house,  is  the  subject  of 
larceny.  5  Blackf.  417.  Bees  in  the  possession  of  the  owner  are 
the  subjects  of  larceny.    8  Blackf.  398. 

POSSESSION   OF   STOLEN  PROPERTY. 

The  possession ,  by  one  not  the  owner,  of  personal  property  alleged 
to  have  been  stolen,  does  not  raise  a  presumption  that  such  possessor . 
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Ib  guilty  of  larceny,  unleas  a  previoas  larceny  of  the  property  has- 
been  eetabiished  by  proper  evidence;  and,  if  bo  established,  the  ex- 
elusive  possession  of  the  property  by  one  not  the  owner,  soon  after  the- 
larceny  has  been  proved,  such  possession,  if  not  explained  by  direct 
evidence,  or  by  attending  circumstances,  or  by  the  character  and 
habits  of  life  of  the  possessor,  or  otherwise,  is  conclusive  of  his  guilt 
as  the  thief.     52  Ind.  462.     See  49  Ind.  549. 

The  law  imposes  upon  one  who  is  found  in  the  exclusive  posses- 
sion of  property  recently  stolen,  the  duty  of  accounting  for,  or  ex- 
plaining how  he  came  into  possession  of  such  property,  and  his 
failure,  when  required  to  speak,  to  give  a  satisfactory  account  of 
bow  he  came  into  possession,  or  the  giving  of  a  iiaise  account, 
raises  a  presumption  that  soeh  person  is  the  thief.  This  presump- 
tion may  be  overcome  by  direct  evidence  showing  that  the  person 
accused  honestly  came  into  possession,  or  by  the  attending  circum- 
stances, or  by  the  good  character  and  habits  of  life  of  the  accused.. 
In  such  a  case,  where  a  person  having  stolen  property  in  his  pos- 
session bases  his  defense  upon  the  ground  that  he  purchased  the 
property  alleged  to  have  been  stolen,  of  a  stranger,  and  paid  him 
therefor  in  cash,  evidence  showing  that  the  accused  actually  had 
the  money  to  pay  for  the  property,  is  admissible.  Ibid.  See  46- 
Ind.  447 ;  42  Id.  490  ;  35  Id.  409  ;  33  Id.  412. 

On  a  trial  for  larceny,  where  the  possession  by  the  prisoner  of 
the  property  alleged  to  have  been  stolen  has  been  proved  by  the 
state,  as  a  circumstance  to  establish  guilt,  it  is  error  for  the  court 
to  assume,  in  its  charge  to  the  jury,  that  such  property  was  stolen, 
and  then  to  charge  that  its  possession  by  the  defendant,  in  a  short 
time  thereafter,  raised  a  presumption  that  be  stole  it,  which,  if  not 
explained  by  him,  would  authorize  the  jury  to  find  a  verdict  ot 
guilty.     46  Ind.  447. 

The  possession  of  articles  recently  stolen,  raises  a  presumption^ 
of  guilt.  But  this  presumption  is  not  conclusive,  and  may  be  over- 
come by  proper  evidence.  Where  the  defendant  was  charged  with 
stealing  a  shawl  and  vest,  on  June  1st,  1870,  and  the  shawl  was^ 
found  in  his  possession,  on  July  12th  of  said  year,  the  defendant 
proved  that  in  said  month  of  June  or  July,  he  purchased  from  a 
stranger  a  gun  and  a  shawl,  or  army  blanket,  which  looked  like 
the  8hawl  found  in  his  possession.  He  then  oflTered  to  prove  that 
said  gun  was  the  same  as  that  found  in  his  possession,  as  aforesaid. 
Seld,  that  the  offered  evidence  was  competent  to  go  to  the  jury^ 
35  Ind.  409.    See  33  Id.  412. 
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!  Fraud, — Where  a  person  obtains  possession  of  a  chattel  from  tho 

owner,  by  a  fraadnlent  trick  or  contrivance,  with  intent  to  steal, 

'  tlioagh  with  the  consent  of  the  latter,  he  is  guilty  of  larceny.     57 

i  Ind.  341. 

LOST  PROPERTY — FINDING  SAMB. 

Appropriating  lost  goods,  without  knowing  the  owner,  or  having- 
ren^onable  means  of  knowing  him,  is  not  larceny.  53  Ind.  343. 
See  52  Id.  4()2. 

If  personal  property  be  lost  by  the  owner,  and  found  b}'  another 
person,  and  by  the  latter  be  taken  and  appropriated  to  his  own  use,. 
the  finder  knowing  the  owner ^  he  is  guilty  of  larceny.     Ibid. 

Joint  possession  of  place. — Where  the  only  evidence  connecting 
the  defendant  with  the  larceny  was  the  finding  of  part  of  the  re- 
cently stolen  goods  in  a  room  jointly  occupied  by  him  and  another 
pereon,  and  more  particularly  under  the  control  of  the  latter,  who 
was  not  charged  with  the  larceny,  the  evidence  was  nofKufficient 
to  joeti fy  a  conviction.     42  Ind.  490.  \ 

Withholding  property  found. — One  who,  in  expectation  of  a  re- 
ward, withholds  from  the  owner,  whom  he  knows,  a  lost  check,, 
received  by  him  from  the  finder,  is  not  gailty  of  stealing  the  check. 
Beg.  V.  Gardner,  Am.  L.  K.  (N.  S),  Vol.  II.,  178. 


LARCENY   AND  ROBBERY. 

Larceny  and  robbery  distinguished — Other  offenses — Hearsay. — On 
the  trial  of  an  indictment  for  the  larceny  of  bank  bills,  where  the 
evftience  was  that  the  defendant  snatched  a  pocket-book,  containing 
the  bank  bills,  from  the  prosecuting  witness.  Held^  that  the  offense 
was  larceny,  and  not  robbery,  as  there  was  neither  violence  nor 
putting  in  fear.  Held,  also,  that  it  was  error  to  permit  the  state  to 
prove  tha\  on  the  next  day,  the  defendant  enticed  the  prosecuting 
witness  inti.^  an  alley,  and  knocked  him  down,  and  beat  him,  and 
robbed  him  of  other  bills  of  a  diflerent  description,  as  the  ofi'ense 
was  a  distinct  one,  and  might  have  prejudiced  the  defendant  before 
the  jury.  Held,  also,  that  the  statements  of  third  parties,  tending 
to  show  that  they  were  the  persons  who  got  the  money  in  question 
.from  the  prosecuting  witness,  were  properly  excluded,  as  hearsay 
evidence.    35  Ind.  460.     See  25  Ind.  403. 

On  the  trial  of  an  indictment  for  robbery,  the  evidence  showed 
that  the  defendant  was  found  standing  astride  the  body  of  a  man 
who  was  lying  upon  the  ground  drunk  and  unconscious ;  that  h©^ 
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bad  taken  from  the  pockets  of  the  drunken  man  a  pocket-book 
and  other  property,  and  in  doing  bo,  had  turned  the  pockets  inside 
out.  The  indictment  charged  the  taking  to  have  been  done  by 
force  and  violence.  Heldy  that  the  case  made  by  the  evidence  was 
not  a  robbery,  but  larceny.     25  Ind.  403. 

The  defendant  was  indicted  and  convicted  of  grand  larceny,  but 
the  proof  showed  that  he  had  committed  robbery.  Held,  that 
larceny  is  included  in  robbery,  and  that  the  state  had  the  right  to 
prosecute  for  the  latter.     23  Ind.  21. 

An  acquittal  upon  an  indictment  for  burglary,  with  intent  to 
•commit  a  larceny,  does  not  embrace  an  acquittal  of  the  larceny. 
14  Ind.  572. 

LABCENT   AND   EMBEZZLEMENT. 

Motion  to  elect — Where  a  defendant  is  indicted  in  separate  counts 
in  the  same  indictment,  for  embezzlement  and  grand  larceny,  it  is 
not  error  for  the  court  to  refuse  to  require  the  state  to  elect  on 
which  count  he  shall  be  tried.     36  lud.  406. 

Clerk  in  possession  of  employer's  goods. — When  a  clerk,  who  has 
possession  of  the  employer  s  goods,  in  a  store,  for  the  purpose  of 
selling  them  in  the  usual  course  of  trade,  feloniously  removes  them 
from  the  store,  it  is  larceny.     26  Ind.  101. 

VENUE. 

Judicial  knowledge — Presumption, — When  the  proof  under  an  in- 
dictment for  grand  larceny  was  that  the  goods  were  stolen  at  Plain- 
field,  Hendricks  county,  and  brought  into  Marion  county,  the  A- 
preme  court  took  judicial  iiotice  that  Plainfield  is  in  Hendricks 
county,  Indiana,  and  presumed  that  the  county  intended  by  the 
witness  was  Hendricks  county,  in  this  state.    42  Ind.  490. 

ELECTION   BETWEEN   DIFFERENT   COUNTS. 

If  an  indictment  charge  in  several  counts  the  same  larceny  in 
different  modes,  the  defendant  can  not,  without  showing  other 
cause  than  what  appears  on  the  face  of  the  indictment,  on  motion, 
compel  the  prosecuting  attorney  to  elect  on  which  count  he  will 
proceed  ;  but  the  prosecutor  may  apply  the  evidence  relating  to  the 
larceny  to  whichever  count  it  will  sustain ;  but  if,  on  the  trial,  the 
ovidence  tends  to  prove  distinct  larcenies  which  might  be  embraced 
in  the  indictment,  the  prosecutor  will  be  compelled  to  elect  as  ta 
which  of  the  larcenies  he  will  rely  upon  on  the  trial,  and  confine 
his  evidence  to  that.     2  Ind.  91. 
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EVIDENCE. 

Bill  of  sale. — On  the  trial  of  a  defendant  for  larceny  of  a  chattel, 
4iQd  for  receiving  such  chattel  felonionslyf  it  is  error  to  exclude  u 
bill  of  sale  of  the  chattel,  executed  to  the  defendant  by  another, 
H}ffered  in  evidence  by  the  defendant.    57  Ind.  331. 

Intention  of  defendant — On  the  trial  of  an  indictment  for  larceny, 
the  defendant  is  competent  to  testify  as  to  what  his  intention  was 
at  the  time  the  goods,  with  the  stealing  of  which  he  is  charged, 
•^me  into  his  possession,  in  regard  to  taking  and  converting  them 
to  his  own  use.     53  Ind.  595. 

Larceny  will  not  lie  for  obtaining  goods  by  false  representations. — 
An  indictment  for  larceny  can  not  be  sustained,  under  section  19  (2 
S.  S.  432),  where  the  evidence  shows  that  defendant  assumed  the 
name  of  another  person,  and  falsely  represented  himself  to  be 
the  person  whose  name  he  assumed,  and  on  the  faith  of  such  rep- 
resentation obtained  the  money  or  property  alleged  as  so  stolen. 
49  Ind.  367. 

Cross-examination — Conversation. — Where,  on  the  trial  of  an  in- 
dictment for  larceny  in  the  stealing  of  a  coat,  a  witness,  on  exam- 
ination-in-chief, has  detailed  part  of  a  conversation  with  the  de- 
fendant in  relation  to  the  subject-matter  of  the  action,  on  cross- 
examination,  it  is  competent  to  introduce  all  that  was  said  in  the 
•conversation  material  to  the  case.  A  witness  having  testified  in 
each  an  action  that  he  had  charged  the  defendant  with  having 
stolen  the  coat,  it  was  proper  for  the  witness,  on  cross-examination, 
to  give  the  answer  then  made  by  defendant.     39  Ind.  596. 

Public  taking. — In  a  prosecution  for  larceny,  whether  proof  that 
the  taking  was  done  openly,  in  presence  of  the  owner  of  the  prop- 
-erty  taken,  in  the  day  time,  and  not  by  robbery,  is  or  is  not  im- 
portant evidence  of  the  fact  that  the  taking  was  not  felonious,  de- 
pends on  all  the  circumstances  of  the  case.    33  Ind.  283. 

Copy  of  writing — Parol  evidence  to  prove  contents  of  stolen  bank 
notes. — The  court  can  not  compel  a  defendant  in  a  criminal  prose- 
<(ution  to  produce  an  instrument,  in  writing,  in  his  possession,  to 
be  used  as  evidence  against  him.  On  the  trial  of  a  prosecution  for 
larceny  of  bank  notes,  or  other  written  instruments,  where  the 
stolen  property  is  alleged  to  be  in  possession  of  the  accused,  parol 
-evidence  may  be  given  of  the  contents  of  the  notes  or  writings, 
without  notice  to  the  accused  to  produce  them.  24  Ind.  500,  over- 
ruling Williams  v.  State,  16  Ind.  461. 
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On  the  trial  of  an  indictment  for  an  assault  and  battery  with  in- 
tent to  commit  a  larceny,  it  appeared  that  the  defendant  had  put 
his  hand  or  fingers  into  the  pocket  of  A.,  with  the  evident  intention 
of  stealing  his  money,  but  was  detected  and  arrested  in  the  at- 
tempt. Held,  a  conviction  for  assault  and  battery  with  intent  to- 
commit  a  larceny  was  not. erroneous.     16  Ind.  232. 

The  exact  sums  of  money  laid  in  an  indictment  for  larceny  need 
not  be  proved.     14  Ind.  39. 

The  genuineness  of  a  bill  and  the  existence  of  a  bank  may  be  estab- 
lished by  the  testimony  of  one  witness  only.  14  Ind.  26.  See 
also  2  Ind.  132. 

General  disposition  to  commit  larceny. — Upon  an  indictment  for 
larceny,  evidence  is  not  admissible  to  show  that  the  defendant  has 
a  general  disposition  to  commit  that  offense,  nor  that  he  had  been 
guilty  of  a  similar  offense,  much  less  that  he  had  been  guilty  of  a 
felony  of  a  different  character.     10  Ind.  106. 

Greenbacks. — On  an  indictment  for  larceny  of  promissory  notes, 
evidence  that  they  were  of  the  currency  denominated  greenbacks, 
of  the  denomination  of  SlOO  bills,  was  sufficient  to  sustain  a  con- 
viction.    Hunsen  v.  The  People,  57  Barb.  324. 

Treasury  notes — Greenbacks. — Where  the  indictment  charges 
the  larceny  of  treasury  notes,  it  was  held  sufficient  to  prove  that 
the  property  stolen  was  "greenbacks."     23  Ind.  21. 

Intoxication  and  mental  condition. — Where  the  defendant's  mind 
is  so  far  destroyed  by  a  long-continued  habit  ol  drunkenness  as 
to  render  him  mentally  incompetent,  intentionally  and  knowingfy, 
to  commit  the  larceny,  he  should  be  acquitted,  although  he  was  in- 
toxicated at  the  time  he  took  the  property.  26  Ind.  422.  See  16 
Ind.  428  ;  14  Id.  420. 

Voluntary  intoxication  no  excuse. — In  a  prosecution  for  larceny, 
proof  of  the  voluntary  intoxication  of  the  accused,  just  before  and 
at  the  time  of  the  commission  of  the  alleged  offense,  is  not  admis- 
sible in  his  behalf  In  cases  both  civil  and  criminal,  where  malice 
is  an  ingredient  of  the  charge,  it  seems  that  simple  intoxication 
may  be  given  in  evidence  to  rebut  it;  but  this  principle  does  not 
seem  to  be  extended  to  the  ingredient  of  intention.  16  Ind.  428. 
See  14  Ind.  420 ;  26  Ind.  422. 

Mental  condition  of  defendant  from  use  of  opium. — On  the  trial  of 
an  indictment  for  larceny,  it  having  appeared  in  evidence  that  the 
defendant  was  addicted  to  the  habitual  and  excessive  use  of  opium 
in  some  of  its  forms,  and  that  at  the  time  of  the  supposed  larceny 
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lie  had  been  deprived  of  his  accustomed  supply  of  the  drug,  he 
nought  to  prove  by  competent  testimony  what  effect  such  depriva- 
tion would  have  upon  his  mental  condition.  Held^  that  the  evi- 
dence was  admissible,  as  tending  to  show  whether  the  defendant 
was  in  such  a  condition  mentally  as  to  be  able  to  commit  a 
larceny.    33  Ind.  543.     See  26  Ind.  422. 

Instruction  to  jury — Snatching  property  from  hand  of  owner, — On 
the  trial  of  a  defendant  charged  with  larceny,  the  court  instructed 
the  jury  that  if  the  defendant  snatched  the  property,  alleged  to 
have  been  stolen,  from  the  hand  of  the  owner,  and  retained  it 
without  the  consent  of  the  latter,  this  constituted  larceny.  Held^ 
that  the  instruction  is  erroneous.  Held^  also,  that,  to  constitute 
larceny,  the  taking  must  be  with  felonious  intent,  existing  at  the 
time.     57  Ind.  102. 

Value  of  property. — On  the  trial  of  a  defendant  indicted  for 
grand  larceny,  where  the  value  of  the  property  is  clearly  proved, 
so  as  to  preclude  any  question  whether  the  crime  is  a  grand  or  a 
petit  larceny,  it  is  not  necessary  to  instruct  the  jury  specially  as 
to  the  value  of  the  property.     49  Ind.  549. 

Verdict — Defective  verdict. — On  the  trial  of  an  information  for 
grand  larceny,  there  was  a  verdict  of  guilty,  and  that  the  defend- 
ant be  imprisoned  in  the  state  prison  for  one  year,  etc.  After  the 
verdict  was  entered,  the  defendant  moved  for  his  discharge,  on  the 
ground  that  the  verdict  was  defective,  in  fixing  the  penalty  at  one 
year  in  the  state  prison,  when  the  shortest  term  fixed  by  statute 
for  grand  larceny  is  two  years.  Held^  that  as  the  jury  might,  un- 
der the  statute,  have  found  the  defendant  guilty  of  petit  larceny, 
and  have  imposed  the  exact  penalty  they  did,  he  was  not  preju- 
diced in  his  substantial  rights,  and  was  not  entitled  to  his  dis- 
charge.   27  Ind.  470. 

A.  was  indicted  for  grand  larceny.  Trial  by  jury,  and  verdict  as 
follows :  "  We,  the  jury,  find  the  defendant  guilty  as  charged  in 
the  indictment,  and  sentence  him  to  three  years  imprisonment  in 
the  state's  prison.''  Motion  for  a  new  trial,  because  the  verdict  is 
-contrary  to  law,  in  failing  to  assess  a  fine,  and  to  disfranchise  the 
<iefendaDt  for  some  determinate  period.  Held^  that  the  defendant 
should  have  moved  for  a  venire  de  novo.  26  Ind.  101.  See  42  Ind. 
335;  14  Id.  420. 

Arrest  of  judgment. — If,  in  an  indictment  for  stealing  several  arti- 
'Cies  of  a  certain  value,  there  be  a  verdict  of  guilty,  the  judgment 
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shoald  not  be  arrested  merely  becaase  the  value  of  each  article  is^ 
not  specified  in  the  indictment.    5  Blackf.  224. 

Persons  convicted  of  petit  larceny  second  time  shall  he  deemed  guilty 
of  grand  larceny. — ^Any  person  shall,  on  a  second  conviction  of  petit 
larccdy,  saffor  the  punishment  prescribed  for  those  convicted  of 
grand  larceny.    2  E.  S.  434,  sec.  21. 


Sbc.  6.    Beoeiving  Stolen  Goods. 
« 
Sec.  22.  Every  person  who  shall  buy,  receive,  conceal,  or 

aid  in  the  concealnnent  of  any  stolen  property,  knowing  the 
same  to  have  been  stolen,  shall,  upon  conviction  thereof,  suf- 
fer the  punishment  prescribed  in  case  of  larceny.  2  R.  S.  434^ 

CHARGE. 

That  A."  B.,  on  the day  of ,  in  the  year ,  at  said:- 

county,  did  feloniously  buy,  receive,  conceal,  and  aid  in  the  con- 
cealment of  eleven  hogs,  then  and  there  being,  of  the  value  of 
twelve  dollars  each,  of  the  personal  property  of  C.  D.,  which  said 
hogs,  prior  to  the  time  they  were  so  bought,  received,  and  concealed 
by  said  A.  B.,  had  been  feloniously  stolen,  taken,  and  carried  away, 
at  said  county,  by  some  person  to  said  juroi*s  unknown  ;  he,  the- 
said  A.  B.,  at  the  time  he  so  bought,  received,  concealed,  and  aided 
in  concealing  said  hogs,  well  knowing  that  the  same  had  been' 
stolen.    49  Ind.  248.    See  1  Blackf  390 ;  2  Id.  103. 

Sufficiency  of  indictment, — An  indictment  for  receiving  stolei> 
goods  alleged  a  felonious  larceny  of  said  goods  on,  etc.,  at,  etc.,  by 
certain  persons  named,  other  than  defendant,  and  that  the  defend- 
ant afterward,  on,  etc.,  '*did  then  and  there,  unlawfully  and  felon- 
iously receive,  conceal,  and  aid  in  concealing  said  goods ;  he  then 
and  there,  well  knowing  said  goods  to  have  been  so,  as  aforesaid, 
unlawfully  and  feloniously  stolen,  taken,  and  carried  away,"  etc. 
Held,  that  this  was  a  sufScient  allegation  of  a  felonious  intent  in 
receiving  said  goods.  Held,  also,  that  it  was  sufficiently  alleged 
that  the  defendant  knew,  at  the  time  he  received  the  goods,  that 
they  had  been  stolen.  It  is  not  necessary  in  such  an  indictment  to 
charge  the  defendant  with  having  received  the  goods  with  intent 
to  defraud  any  person.    33  Ind.  439. 

Duplicity, — An  indictment  charging  the  defendant  with  receiv- 
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ing  and  conoealing  stolen  goods  is  not  bad  for  daplicity.    4  Ind, 
246. 

Stealing  and  receiving.  A  defendant  may  be  charged  in  one  count 
with  stealing  and  in  another  with  receiving  stolen  goods.    Ibid. 

Same. — The  receiving  of  stolen  goods  is  a  crime  independent  of  \ 
the  stealing,  and  is  subject  to  punishment  without  reference  to  the  / 
trial  or  conviction  of  the  thief.     1  Blackf.  429.  ^ 

The  indictment  contained  two  counts,  one  against  K  for  stealing, 
the  other  against  A.  for  receiving  the  goods,  knowing  them  to  be 
stolen.  JECeldy  that  the  second  count  was  not  objectionable  for  not 
stating  the  lime,  place,  value  of  goods,  etc.,  these  requisites  being 
laid  in  the  first  count  and  referred  to  in  the  second.  Ifeld,  also, 
that  there  was  no  misjoinder.     Ibid. 

Punishment  same  as  for  larceny. — The  statute  prescribes  the  same 
punishment  for  receiving  stolen  goods  as  for  the  larceny  of  the 
same ;  that  is,  if  over  the  value  of  five  dollars'  (now  fifteen  dollars  ; 
see  acts  1877,  p.  63)  worth  is  received,  the  punishment  is  the  same  as 
for  grand  larceny ;  if  goods  of  less  than  that  value  are  received, 
the  punishment  is  that  of  petit  larceny.     14  Ind.  427. 

Trial  on  several  counts, — An  indictment  contained  three  counts, 
the  first  for  unlawfully ,  feloniously,  and  burglariously  breaking  ahd 
entering  a  manufactory,  in  the  night  time,  and  stealing  certain 
goods  therefrom  ;  the  second  for  larceny,  and  the  third  for  receiv- 
ing stolen  goods,  knowing  them  to  have  been  stolen  ;  it  being  evi- 
dent, from  the  face  of  the  indictment,  that  all  the  counts  were  based 
upon  the  same  larceny.  Heldy  that  the  prosecuting  attorney  could 
not  properly  be  compelled  to  elect  upon  which  count  be  would  first 
put  the  defendant  on  trial.     33  Ind.  439. 

Instructions  to  jury. — On  the  trial  of  an  indictment  containing  a 
count  for  larceny  and  a  count  for  receiving  stolen  goods,  the  court 
having  charged  the  jury  as  to  the  former  count,  that  one  of  the  es- 
sentials thereof  was,  that  the  goods  '<  were  so  stolen  by  the  iden- 
tical "  defendant,  naming  him,  **  named  in  the  indictment,  alone, 
or  by  him  jointly  acting  with  others,''  instructed  them,  as  to  the 
latter  count,  that  it  was  material  thereunder  *'  that  the  articles 
named  in  that  count,  or  some  of  them,  were  by  some  one  felon- 
iously stolen,  taken  and  c&rried  away  from  "  the  owner  named  in 
the  indictment.  Held,  that  the  jury  could  not  have  been  misled  by 
each  instruction  as  to  the  receiving  of  stolen  goods,  by  its  failure  to 
state  that  the  goods  must  have  been  feloniously  taken  by  some  one 
other  than  the  defendant.   The  court  also  instructed  the  jury,  as  to 


88  CRIMES  ANP   OFFBNSBS. 


Altering  marks  or  bVands— Poisoning  stock. 


said  count  for  receiving  stolen  goods,  that  it  was  essential  there- 
under ^'  that  the  identical'*  defendant,  naming  him,  *<  named  in  that 
count,  did  feloniously,  knowing  that  such  goods  were  so  stolen,  re- 
ceive or  conceal  them,  or  a  part  of  them/'  Held,  that  this  instruc- 
tion was  not  erroneous  for  not  stating  that  the  goods  must  have 
been  received  from  the  thief  or  his  agent     52  Ind.  379. 

A  wife,  in  the  absence  of  her  husband  and  without  his  knowledge,  re- 
ceived stolen  goods  and  paid  money  on  account  of  them.  The  thief 
and  husband  afterward  met.  The  latter  then  learned  that  the 
goods  were  stolen,  and  he  agreed  on  the  price  which  he  was  to  pay 
for  them,  and  psiid  the  balance  to  the  thief.  Held,  that  on  these 
facts  the  husband  might  be  convicted  of  receiving  the  goods,  know- 
ing them  to  be  stolen.  The  Queen  v.  Woodward,  31  L.  J.  Mag. 
Cas.  91,  in  Am.  L.  E.  (N.  S.)  Vol.  I. 


Sec.  7.    Altering  Marks  or  Brands — Poisoning  Stock. 

Sec.  25.  Every  person  who  shall  maliciously  alter  the 
mark  or  brands  of  any  horse,  mare,  gelding,  ass,  mule,  sheep, 
goat,  cattle,  or  hog  of  another,  or  mark  or  brand  any  such 
animal,  with  intent  to  steal  the  same,  or  maliciously  poison 
any  such  animals,  if  the  value  of  the  animals  so  poisoned  or 
marked  be  live  dollars  or  upward,  shall  be  subject  to  the  pun- 
ishment inflicted  on  those  guilty  of  grand  larceny ;  and  if 
the  value  of  such  animal  be  less  than  five  dollars,  such  person 
shall  be  subjected  to  the  punishment  inflicted  on  those  guilty 
of  petit  larceny.     2  R.  S.  436. 

CHARGES. 

1.  Marking  with  intent  to  steal. 

That  A.  B.,  on  the day  of ,  in  the  year -,  at  said 

county,  unlawfully  and  feloniously  did  mark  a  certain  hog  of  the 

personal  property  of  C.  D.,  then  and  there  being,  and  of  the  value 

of  six  dollars,  by  then  and  there  unlawfully  and  feloniously  cutting* 

a  swallow  fork  on  the  right  ear  of  said  hog,  with  intent,  then  and 

there,  the  said  hog  feloniously  to  steal,  take,  carry,  lead,  and  drive 

away. 

2.  Poisoning  cattle,  etc. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 
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county,  unlawfully,  feloniously,  and  maliciously,  poisoned  and 
killed  a  certain  cow  of  the  personal  property  of  C.  D.,  then  and 
there  being,  and  of  the  value  of  twenty  dollars,  by  then  and  there 
unlawfully,  feloniously,  and  maliciously  mixing  and  mingling  a 
large  quantity  of  a  certain  deadly  poison  called  arsenic,  to-wit,  one- 
half  poand  of  said  arsenic,  with  a  certain  quantity  of  water  then 
and  there  contained  in  a  certain  vessel,  to-wit,  five  gallons  of  said 
water,  and  then  and  there  unlawfully,  feloniously,  and  maliciously 
giving  and  administering  the  said  arsenic  so  mingled  with  the  said 
water  as  aforesaid  to  the  said  cow. 

Sec.  8.    Embezzlement — Defalcation. 

Sec.  1.  Every  president,  director,  cashier,  secretary,  treas- 
urer, teller,  clerk,  book-keeper,  agent,  or  other  employe  of 
any  bank,  banking  company,  corporation,  or  association,  and 
every  president,  director,  secretary,  tredsurer,  conductor, 
book-keeper,  clerk,  agent,  or  other  employe  of  any  railroad 
-company,  corporation,  or  association,  or  of  any  insurance 
company,  turnpike,  or  plank-road  company,  or  of  any  tele- 
graph company  or  association,  and  every  clerk,  treasurer, 
cashier,  book-keeper,  or  other  person  in  the  employment  of 
any  merchant,  trader,  manufacturer,  or  person,  company,  or 
association  of  persons  engaged  in  any  business  whatever, 
who,  while  in  such  employment  as  aforesaid,  shall  purloin, 
secrete,  or  in  any  way  whatever  fraudulently  appropriate  to 
his  or  her  own  use,  or  to  the  use  of  others,  or  knowingly 
permit  any  other  person  to  take,  purloin,  secrete,  or  in  any 
way  to  appropriate  to  his  or  her  use,  or  to  the  use  of  others, 
any  of  the  moneys,  coins,  bills,  notes,  credits,  choses  in  ac- 
tion, or  other  property  or  article  of  value  belonging  to  or 
deposited  with  any  such  bank,  banking  company,  or  associa- 
tion, or  any  such  railroad  company,  corporation,  or  associa- 
tion, or  any  such  insurance  company,  telegraph  company, 
turnpike,  or  plank-road  company  or  association,  or  any  such 
merchant,  trader,  manufacturer,  or  person,  company,  or 
association  of  persons  engaged  in  business  as  aforesaid,  in 
whose  employment  he  or  she  may  be,  shall  be  gailty  of  em* 
bezzlement,  and  apo)i  conviction  thereof,  and  presentment  or 
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indictment,  shall  be  fined  in  any  sum  not  less  than  one  nor 
more  than  five  hundred  dollars,  and  be  imprisoned  at  hard 
labor  in  the  state  prison  not  less  than  two  nor  more  than 
twenty  years.     Act  Dec.  21, 1865.     2  R.  S.  449. 

CHARGE. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  was  the  clerk  of  the  Tenth  National  Bank,  in  the  city  of 
New  Albany,  and  being  such  clerk,  he,  the  said  A.  B.,  then  and 
there  feloniously  and  fraudulently  purloined,  secreted,  and  appro- 
priated to  his  own  use  five  hundred  dollars  of  the  moneys  belong- 
ing to  said  bank,  to-wit,  fifty  pieces  of  the  current  gold  coin  of  the 
United  States,  commonly  called  eagles,  of  the  value  of  ten  dollars 
each.     Bickneirs  Crim.  Pr.  (2  ed.),  485. 

Object  of  the  act. — The  act  to  punish  embezzlement  (Acts.  Spec* 
Sess.  1865,  p.  204)  was  intended  only  to  punish  acts  not  before 
made  criminal ;  and  though  the  language  of  the  first  section  might 
seem  broad  enough  to  cover  any  felonious  taking  by  a  servant  of 
his  master's  goods,  yet  construed  in  connection  with  the  second 
section,  it  can  not  be  held  to  embrace  any  taking  which  before 
would  have  been  larceny.  28  Ind.  321.  See  2  Whart.  Crim.  Law, 
§  1905. 

Embezzlement  and  grand  larceny — Motion  to  elect, — Where  a  de- 
fendant is  indicted  in  separate  counts  in  the  same  indictment  for 
enibczzlement  and  grand  larceny,  it  is  not  error  for  the  court  to 
refuse  to  require  the  state  to  elect  on  which  count  he  shall  be  tried. 
36  Ind.  406.      • 

Fiduciary  relation  of  defendant. — The  distinguishing  features 
which  divide  embezzement  from  larceny  (the  fiduciary  character 
of  the  defendant),  must  be  specially  averred  in  the  indictment. 
Whart.  Crim  Law,  §  1940. 

Money  of  a  corporation,  received  by  the  treasurer  thereof,  is  the 
property  of  the  corporation ;  and,  if  ho  converts  it  to  his  own  usd^ 
it  is  embezzlement.     10  Gray  (Mass.),  173. 

,  2.  Defalcation  of  officers. 

Sec.  1.  Any  sheriff,  clerk  of  the  circuit  court,  clerk  of  the 
court  of  common  pleas,  county  treasurer,  justice  of  the  peace^ 
constable^  marshal  of  any  city  or  incorporated  town,  or  any 
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officer  or  agent  of  any  county,  township,  incorporated  town,, 
or  city,  who  shall  fraudulently  fail  or  refuse,  at  the  expira- 
tion of  the  term  for  which  he  was  elected  or  appointed,  or  at 
any  time  during  such  term,  when  legally  required  by  the 
proper  person  or  authority,  to  account  for  and  pay  over  to 
such  person  or  persons  as  may  be  lawfully  entitled  to  receive 
the  same,  all  moneys  which  may  have  come  into  his  bands  by 
virtue  of  his  said  office,  shall  be  deemed  guilty  of  a  felony,  and 
upon  conviction  thereof,  upon  indictment,  shall  be  imprisoned 
in  the  state  prison,  for  any  period  not  less  than  one  year  nor* 
more  than  five  years,  and  fined  in  any  sum  not  exceeding  one- 
thousand  dollars,  and  rendered  incapable  of  holding  any  office 
of  trust  or  profit.    Act  March  1,  1855,  2  R.  S.  450. 

CHARGE. 

That  A.  B.,  on  the day  of ,  in  the  year  ,  at  said 

county,  was  duly  elected  as  county  treasurer  of  the  county  of 

aforesaid,  to  serve  until  the day  of ,  in  tho  year 

,  That  shortly  after  such  election  the  said  A.  B.  was  duly  qual- 
ified, and  entered  upon  the  duties  of  his  office,  and  continued  therein 

until  the  expiration  of  his  term,  on  said day  of ,  in  the  year 

aforesaid,  at  which  time  the  said  A.  B.  there  had,  in  his  hands,  the 
sum  of  ten  thousand  dollars  of  the  moneys  which  he  had  received, 
during  his  said  term,  by  virtue  of  his  said  office  ;  and  that  on  the  day 

last  aforesaid  one  C.  D.,  who,  on  the day  of ,  in  the  year 

,  had  been  duly  and  legally  elected  as  the  successor  in  office  of 

the  said  A.  B,  as  county  treasurer  of  said  county,  was  duly 

qualified  as  such,  and  entered  upon  the  discharge  of  the  duties  of 

his  said  office ;  and  that  afterward,  on  the  same day  of , 

in  the  year  aforesaid,  the  said  C.  D.,  being  then  and  there  the- 
proper  person,  lawfully  entitled  to  receive  all  the  moneys  which 
had  come  into  the  hunds  of  tho  said  A.  B.  by  virtue  of  his  office, 
then  and  there  legally  demanded  of  the  said  A.  B.  the  said  ten 
thousand  dollars,  and  then  and  there  demanded  of  the  said  A.  B. 
to  pay  or  account  to  the  said  C.  D.  for  all  moneys  which  had  com& 
into  the  hands  of  the  said  A.  B.  by  virtue  of  his  office  as  afore- 
said, and  which  was  then  a  balance  left  in  his  hands,  after  having 
deducted  all  credits  and  expenditures  to  which  he  was  legally  en- 
titled ;  bat  that  the  said  A.  B.,  then  and  there,  unlawfully,  feloni- 
ously, and  fraudulently  failed  and  refused,  and  has  ever  since 
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failed  and  refused,  to  pay  the  said  ten  thoosand  dollars,  or  acooont 
for  the  same,  or  any  part  thereof,  to  the  said  C.  D.  or  any  other 
person  lawfully  authorized  to  receive  the  same. 

Section  51  of  the  fee  and  salary  act  (1  R  S.  481)  provides  that 
said  act  shall  not  be  so  construed  as  to  repeal  the  act  to  prevent  thei 
defalcation  of  officers,  6tc.,  approved  March  1,  1855,  which  is  the 
act  herein  set  out. 

Constable  failing  to  pay  over  money. — ^Indictment,  in  two  counts, 
.against  a  constable  for  failing  to  pay  over  money.  The  first  count 
charged  a  demand  for  the  money  by  the  execution  plaintiff,  and  a 
failure  to  pay  him.  The  second  count  charged  a  failure  by  the  con- 
stable, on  the  expiration  of  his  term  of  office,  to  pay  the  amount  to 
the  justice  of  the  peace.  The  indictment  was  predicated  upon  the 
act  of  1855.  mid,  1.  That  by  §  3,  2  E.  S.  480  (2  R  S.  1876,  648), 
it  was  optional  with  the  constable  to  pay  the  money  over  to  either 
the  execution  plaintiff  or  the  justice,  and  the  act  of  1855  does  not 
•change  the  law.  2.  The  first  count  was  bad,  for  not  averring  non- 
payment to  the  justice ;  and  an  averment,  in  the  count,  that  the 
•defendant  then  and  there  had  the  money,  referring  to  the  time 
when  he  collected  it,  does  not  aid  the  defect.  The  count  should 
have  alleged  a  failure  to  pay  eitber  the  justice  or  the  execution 
plaintiff.  3.  That  the  second  count  was  bad,  for  not  averring  non- 
payment to  the  execution  plaintiff.  4.  That  each  count,  in  an  in- 
•dictment,  must  be  sufficient  in  itself;  that  averments  in  one  count 
■CSLU  not  aid  defects  in  another.     10  Ind.  482. 

Seo.  9.    Malicious  Trespass. 

Sec.  13.  Every  person  who  shall  maliciously,  or  mischiev- 
ously injure,  or  cause  to  be  injured,  any  property  of  another, 
or  any  public  property,  shall  be  deemed  guilty  of  malicious 
trespass,  and  be  fined  not  exceeding  twofold  the  value  of  the 
damage  done,  to  which  may  be  added  imprisonment  not  ex- 
ceeding twelve  months.    2  R.  S.  462. 

CHARGES. 

1.  Injuring  a  house. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

•county,  unlawfully,  maliciously,  and  mischievously  injured,  and 
caused  to  be  injured,  a  certain  house,  situate  in  said  county,  the 
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property  of  one  C.  D.,  by  then  and  there  anlawfally,  maliciously, 

and  misehievonsly  breaking  the  glass  in  the  windows  of  said  house, 

to  the  damage  of  said  0.  D.,  of  fifty  dollars,    fiioknell's  Grim.  Pr.. 

414,  415. 

2.  Killing  an  animaL 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully,  maliciously,  and  mischievously  injured  and 
killed  a  certain  horse,  the  property  of  one  0.  D.,  by  then  and  there 
unlawfully  and  mischievously  shooting  said  horse,  to  the  damage 
of  said  C.  D.,  of  one  hundred  dollars.     See  2  Blackf.  371. 

Must  allege  the  amount  of  damage  done, — An  information  for  a 
malicious  trespass  alleged  that  the  defendant  maliciously,  etc.,  killed 
a  dog,  of  the  value  of  forty  dollars,  etc.  Held,  that  the  information 
was  bad,  for  not  alleging  the  amount  of  damage  done.  27  Ind. 
425.    See  2  Blackf  371 ;  3  Id.  346  ;  21  Ind.  206. 

An  affidavit  charging  that  A.  B.  "  maliciously  injured  a  toll-gate, 
the  property  of  0.  D.,  of  the  value  of  five  dollars,  by  then  and  there 
taking  the  same  down  off  the  hinges,  to  the  damage  of  said  turn- 
pike company,"  etc.,  is  sufficient.     14  Ind.  366. 

Ownership. — An  indictment  for  malicious  trespass  in  giving  a 
quantity  of  arsenic  to  a  number  of  horses,  and  thereby  causing 
their  death,  alleged  that  the  defendant,  on,  etc.,  at,  etc.,  adminis- 
tered, etc.,  to  six  horses  of  the  personal  property  of"  J.  M.  Held, 
that  this  was  a  sufficiently  certain  allegation  of  the  ownership  of 
the  property.     32  Ind.  384.        • 

An  information  for  malicious  trespass  charged  that  the  defend- 
ant, on,  etc.,  at,  etc.,  "  did  maliciously  and  mischievously  injure  one 
wagon,  the  property  of  Feter  S.  Kennedy,  of  the  value  of  forty 
dollars,  by  then  and  there  removing  from  the  ends  of  the  axletrees 
of  said  wagon  the  nuts  or  taps  on  the  same,  and  by  then  and  there 
removing  the  hammer  and  neck-yoke  of  said  wagon,  where  the  said 
Kennedy  could  never  find  them — the  said  taps,  hammer,  and 
neck-yoke— which  taps,  etc.,  were  of  the  value  of  seven  dollars, 
and  by  means  of  said  injuries  the  wagon  was  damaged  seven 
dollars;  all  to  the  damage  of  said  Kennedy  seven  dollars."  Held, 
that  the  information  was  sufficient.     21  Ind.  206. 

Manner  of  committing  the  injury — Surplusage— Duplicity, — In  an 
information  for  maliciously  killing  horses,  an  allegation  of  the 
manner  of  the  killing  is  surplusage.  Quaere,  whether  duplicity  in 
such  an  inforfiiation  is  ground  for  quashal  under  the  code.     Where- 
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injuries  to  two  animals  have  been  done  at  the  same  time  and  place, 
bat  one  offense  is  charged,  and  there  is  no  duplicity.  If  the  jury, 
in  such  case,  find  the  defendant  guilty  as  to  one  animal,  and  saj 
nothing  as  to  the  other,  they  acquit  as  to  the  latter.     14  Ind.  590. 

An  affidavit  and  information  alleged  that  the  defendants  unlaw- 
fully, maliciously,  and  mischievously  did  injure  and  cause  to  be  in- 
jured, a  sign,  the  property  of,  etc.,  of  the  value,  etc.,  to  the  damage, 
•«lc.  Held^  that  the  phrase,  "  injured  and  caused  to  be  injured,"  is 
not  objectionable.    8  Ind.  499. 

But  it  seems  that  the  offense  is  not  sufficiently  described ;  the 
specific  injury  should  have  been  sh%wn.     Ibid.     See  5  filackf.  314. 

Allegation  of  ownership — Description  of  injury. — An  affidavit  and 
information  charged  that  the  defendants  unlawfully,  maliciously, 
etc.,  injured,  and  caused  to  be  injured,  the  personal  goods  and  chat- 
tels, to-wit,  fifty  head  of  cattle,  of  the  value,  etc.,  at,  etc.,  by  then 
and  there  maliciously,  etc.,  dogging  and  hunting  said  cattle, 
whereby  he.  A.,  sustained  damage  to  the  amount  of.  etc.  Held^  that 
•the  affidavit,  etc.,  were  bad  for  not  alleging  the  ownership  of  the 
-cattle  directly.  Held^  also,  that  the  nature  of  the  injury  should 
have  been  stated  more  specifically.  7  Ind.  270.  (This  case  is  dis- 
tinguished in  14  Ind.  366.) 

Killing  dog. — The  malicious  killing  of  a  dog  is  an  indictable 
-offense  under  our  statute  on  the  subject  of  malicious  mischief.  2 
Ind.  377. 

Ownership. — The  property  injured  must  be  proved  to  belong  to 
the  person  alleged  to  be  the  ownem     2  Ind.  550. 

Public  property. — An  indictment  for  malicious  trespass  charged 
that  the  defendant  maliciously  destroyed,  etc.,  divers  windows  of 
the  county  seminary  building,  etc.,  the  property  of  the  county  of 
.Sullivan,  etc.  Held^  that  the  indictment  was  good  as  in  effect  charg- 
ing a  malicious  injury  to  public  property.  Held^  also,  that  the  in- 
jury charged  was  stated  with  sufficient  certainty.    1  Ind.  511. 

The  distinction  between  the  civil  action  for  trespass  and  the  criminal 
prosecution  for  malicious  trespass  should  be  strictly  maintained,  and 
vthe  criminal  action  should  not  be  sustained  as  a  means  of  redressing 
a  private  grievance,  or  for  the  purpose  of  determining  the  title  to 
real  estate.    52  Ind.  478.    See  13  Ind.  375. 

Malice — Fence — Evidence. — Malice  is  an  essential  element  in- 
rgredient  of  the  crime  of  malicious  trespass ;  and  where,  on  the 
trial  of  a  prosecution  for  malicious  trespass  in  removing  a  fence 
•erected  by  the  prosecuting  witness,  it  was  proved  that  the  defend- 
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rUnt,  in  removing  the  fence,  acted  ander  a  claim  of  ownership  of 
land  on  which  it  was  erected,  through  a  long  line  of  written  title, 
with  a  colorable  right,  and  under  professional  legal  advice,  and  with 
apparent  good  faith,  there  could  be  no  convidtion.  52  Ind.  478. 
See  45  Ind.  388. 

Evidence — Toll-gate — Refusal  to  pay  toU. — A  turnpike  company, 
-entitled  by  statute  to  erect  a  toll-gate  and  collect  toll,  may  close 
«uch  gate  against  a  traveler  liable  to  pay  toll  who  attempts  to  pass 
without  payment,  and  where  such  traveler  forcibly  sawed  open  the 
gate,  and  passed  through,  he  was  guilty  of  malicious  trespass.  50 
Ind.  281. 

Corporation — Name — Variance, — Ownership  of  property  by  a 
corporation  may  be  proved  by  the  same  kind  of  evidence  that 
would  prove  ownership  in  a  natural  person.  Where  a  party  was 
indicted  for  malicious  trespass  in  injuring  a  toll-gate  charged  to  be 
the  property  of  "  The  Madison,  Smyrna  and  Graham  Gravel  Boad 
<7ompany/'  and  the  evidence  showed  that  the  gate  injured  belonged 
to  "The  Madison,  Smyrna  and  Graham  Turnpike  or  Gravel  Boad 
-Company,"  and  that  there  was  but  one  corporation  answering  to 
either  name,  and  that  had  the  latter  name,  the  variance  was  imma- 
terial.    46  Ind.  305. 

Evidence — Wahash  and  Erie  Canal. — In  a  prosecution  for  a  ma- 
licious trespass,  in  cutting  the  banks  of  a  reservoir  of  the.  Wabash 
nnd  Erie  Canaly  it  was  held  that  evidence  tending  to  show  that  the 
canal  had  wholly  ceased  to  bo  used  as  such,  in  that  part  of  the  lino, 
and  was  in  many  places  filled  up  and  used  as  a  road-way,  and  that 
the  reservoir  caused  sickness  in  the  neighborhood  where  the  defend- 
unts  resided,  was  properly  admitted  as  tending  to  rebut  the  ma- 
licious intent.     29  Ind.  110. 

Question  of  title, — A  person  without  color  of  title  could  not  do- 
feat  a  criminal  prosecution  for  malicious  trespass  upon  lands  by 
setting  up  title  in  himself     13  Ind.  375. 

Title  obtained  by  fraud. — A  person  is  not  liable  to  a  criminal  pros- 
ecution for  destroying  timber  on  lands  of  which  he  holds  posses- 
sion by  virtue  of  a  fraudulent  contract  of  purchase.  10  Ind.  492. 
See  45  Ind.  388  ;  Whart.  Crim.  Law,  §  2002. 

Setting  grounds  on  fire. 

Sec.  34.  If  any  person  shall,  willfully  and  malicionsly,  set 
on  fire,  or  cause  to  be  set  on  fire,  any  grounds  within  this 
state,  not  belonging  to  such  person,  or  shall  intentionally  per- 
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mit  the  fire  to  pass  from  grounds  owned  by  such  person,  to 
the  injury  of  any  other  person,  the  person  so  ofiending  shall 
be  fined  not  exceeding  fifty  dollars.    2  R.  S.  471. 

CHARGE. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

county,  unlawfully,  willfully,  and  maliciously,  did  set  on  fire,  and 
did  cause  to  be  set  on  fire,  certain  grounds  there  situate,  not  then- 
and  there  belonging  to  said  A.  B.,  but  then  and  there  the  property 
of  one  C.  D.,  to  the  injury  of  said  C.  D,  fifty  dollars. 


Sec.  10.    Trespass  on  Land. 

Sec.  14.  Every  person  who  shall  injure  any  tree  or  sapling 
on  the  land  of  any  other  person,  or  on  land  belonging  to  the 
state,  or  to  any  county  or  township  therein,  or  on  any  land 
reserved  or  granted  for  the  use  of  schools  or  seminaries,  with- 
out a  license  so  to  do  from  competent  authority,  or  who, 
without  such  license,  shall  cut  down  or  remove  from  any  such 
lands,  or  from  lands  belonging  to  the  United  States,  any  tree,, 
stone,  timber,  or  other  valuable  article,  shall  be  deemed  guilty 
of  a  trespass,  and,  upon  conviction,  shall  be  fined  in  five  times 
the  value  of  such  property,  to  which  may  be  added  imprison- 
ment not  exceeding  twelve  months  in  the  county  jail,  in  the 
discretion  of  the  court  or  jury  trying  the  same  ;  and  any  per- 
son concerned  in  such  trespass  may  be  compelled  to  testify 
against  any  other  person  therein  concerned ;  and,  in  case  of 
lands  belonging  to  the  United  States,  it  shall  be  sufficient  to 
prove  that  such  lands  are  reputed  in  the  neighborhood  to  be- 
long to  the  United  States.     2  R.  S.  463. 

charge. 

That  A.  B.,  on  the  day  of ,  in  the  year  — ,  at  said 

county,  unlawfully  cut  down,  on  land  belonging  to  one  E.  H.,  in 
said  county,  one  green  beech  tree,  of  the  value  of  one  dollar,  and 
of  the  property  of  said  B.  H.,  without  having  a  license  so  to  do 
from  said  E.  H.,  or  any  other  competent  authority.    Blcknell's- 
Crim.  Pr.  416. 


0FFBNSE8  AGAINST  PROPKRTT.  97 

Trespass  on  land. 

Bbc.  15.  Ifothing  contained  in  the  last  preceding  section 
(section  14,  above  cited)  shall  be  construed  to  make  guilty  of 
trespass  actual  settlers  upon  public  lands,  who  may  cut  tim- 
ber and  use  stone,  for  their  own  farming  purposes,  upon  the 
laud  upon  which  they  may  reside.     2  R.  S.  464. 

Riparian  owner — Jcc-^Wben  the  water  of  a  flowing  stream,  run- 
ning in  its  natural  channel,  is  congealed,  the  ice  attached  to  the 
soil  eonstitates  a  part  of  the  land,  and  belongs  to  the  owner  of  the 
bed  of  the  stream,  who  has  the  right  to  prevent  its  removal. 
Where  ice,  valuable  as  an  article  of  commerce,  was  removed  with- 
ont  license,  by  cutting  from  a  pool  formed  by  a  dam  in  a  stream 
not  navigable,  by  a  person  owning  the  land  opposite  the  place 
where  the  ice  was  cut,  but  the  portion  of  the  pool  from  which  the 
ice  was  removed  being  over  the  land  of  another.  Held^  that  this 
was  a  trespass  under  section  14  of  the  statute,  providing  that  any 
person  who,  without  license  from  competent  authority,  shall  remove 
fnjm  the  lands  of  another  any  tree,  stone,  timber,  or  other  valuable 
article,  shall  be  deemed  guilty  of  a  trespass.  33  Ind.  402.  See  30 
Ind.  287. 

Removing  gravel  fr<ym  land — Construction  of  statute. — An  indict- 
ment for  trespass  on  land  charged  that  the  defendant  did,  on,  etc., 
unlawfully  take  and  remove  from  the  land  belonging  to  C.  D.,  in 
the  county  of  M.,  forty-five  cubic  feet  of  gravel,  of  the  value  of  six 
dollars.  Held,  that  the  indictment  was  insufficient,  for  failing  to 
allege  that  the  gravel  removed  was  a  part  of  the  realty.  The  words 
"remove  from,''  in  this  section,  have  not  a  technical  meaning,  au- 
thorizing, in  such  a  case,  the  implying  of  an  averment  that  the  thing 
removed  was  a  part  of  the  realty.  (Elliot,  C.  J.,  dissenting.)  31 
Ind.  72. 

Description  of  land. — An  indictment  charged  that  the  defendant, 
"  on,  etc.,  at,  etc.,  did  unlawfully  cut  down  and  remove,  on  and  from 
land  belonging  to  M.  S.,  in  said  county,  one  tree,  of  the  value  of 
fifty  cents,  the  property  of  M.  S.,  without  having  a  license  so  to  do 
from  said  M.  S.,  or  any  other  competent  authority."  Held,  that 
this  was  a  sufficiently  certain  description  of  the  land  upon  which 
the  trespass  was  committed.     30  Ind.  111. 

The  following  indictment  was  held  godd,  the  point  being  made 
against  it  that  it  did  not  appear  therefrom  whether  the  ice  was- 
taken  from  a  running  stream  or  from  a  natural  or  artificial  pond : 
7 
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<'  That  on  or  about  the  20th  day  of  December,  a.  d.  1867,  at  the 
county  of  Cass,  and  State  of  Indiana,  one  John  Pottmeyer  did  then 
and  there  unlawfully  cut,  saw,  and  remove  from  land  belonging  to 
■one  Daniel  P.  Baldwin,  in  said  county,  one  hundred  cubic  feet  of 
ico,  of  the  value  of  ten  dollars,  being  then  and  there  the  property 
of  the  said  Daniel  P.  Baldwin,  without  a  license  so  to  do  from  the  - 
<6uid  Daniel  P.  Baldwin,  or  any  other  competent  authority,"  etc. 
30  Ind.  287. 

Allegation  as  to  want  of  license. — In  an  information  for  trespass  to 
lands,  it  was  alleged  that  the  act  of  trespass  was  done  "  without  the 
consent  of  A,"  the  owner  of  the  land,  "  or  his  agent"  Seld,  that 
the  information  suflBiciently  alleged  that  the  act  was  done  "with- 
out a  license  from  competent  authority."     26  Ind.  198. 

Damage  to  owner  need  not  be  alleged. — In  a  prosecution  for  cut- 
ting a  tree  upon  the  land  of  another,  the  value  of  the  tree  consti- 
tutes the  basis  upon  which  the  penalty  is  estimated,  and  hence  the 
damage  to  the  owner  need  not  be  alleged  in  the  information.  16 
Ind.  230. 

An  indictment  charging  that  the  defendant  entered,  etc.,  and 
then  and  there  took  and  removed,  etc.,  a  portion  of  a  poplar  tree, 
which  was  of  the  value  of,  etc.,  is  not  bad  for  omitting  the  words 
"  then  and  there  "  before  the  words  "of  the  value."    3  Ind.  529. 

^'•Cut  a  timber,'^ — Under  the  statute  prohibiting  the  cutting  down 
of  timber  trees,  it  is  not  sufficient  for  the  indictment  to  allege  that 
the  accused  "cut  a  timber,"  etc.,  omitting  the  word  "down."  8 
Blackf.  299. 

Question  of  title, — A  criminal  prosecution  is  not  the  proper  mode 
of  trying  title  to  real  estate.  A  person  without  color  of  title  could 
not  defeat  such  prosecution  simply  by  claiming  title  j  but  where  ho 
has  a  paper  title,  apparently  valid  upon  its  face,  and  claims  in  good 
faith  to  be  the  owner,  and  is  in  possession,  such  a  prosecution  will 
not  lie,  although  his  title  is  not  good.  13  Ind.  375.  See  10  Ind. 
492  ;  45  Id.  388. 

A  person  is  not  liable  to  a  criminal  prosecution  for  destroying 
timber  on  lands  of  which  he  holds  possession  by  virtue  of  a  frauda- 
ient  contract  of  purchase.     10  Ind.  492. 

Owner  of  reversion  or  remainder. — A  person  who  owns  the  rever- 
sion or  remainder  in  land,  if  there  is  a  suit  pending  between  him 
and  another,  involving  a  question  of  waste  or  improvements,  has  a 
right  to  go  upon  the  premises  in  a  peaceable  manner  with  witnesses, 
for  the  purpose  of  examining  the  same.     3  Ind.  387. 
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Sec.  11.  Carrying  off  Products  of  the  Soil. 

Sec.  76.  Any  person  who  shall  nnlawfally  go  npon  the 
lands  of  anothef,  and  any  person  who  shall  unlawfully  pull 
•off,  or  pull  off  and  carry  away,  any  corn  growing  on  the 
stalk,  or  any  fruit  on  the  tree,  bush,  or  plant,  pumpkin  or 
melon  on  the  vine,  or  other  annual  product  attached  to  the 
realty,  or  growing  in  the  soil,  of  the  value  of  ten  cents,  or 
upward,  the  property  of  another,  shall  be  fined  in  any  sum 
not  exceeding  fifty  dollars,  to  which  may  be  added  imprison- 
ment in  the  county  jail  for  any  period  not  exceeding  six 
months ;  and  any  person  concerned  in  the  commission  of  any 
^uch  offense  may.be  compelled  to  testify  against  the  others, 
but  in  such  case  shall  be  exempt  from  punishment  himself 
for  such  offense.     2  R.  S.  481. 

CHARGE. 

That  A.  B.,  on  the day  of ,  in  the  year  ,  at  said 

county,  npon  a  certain  tract  of  land  of  one  G.  D.,  in  said  county, 
to  wit,  the  northwest  quarter  of  th^  southwest  quarter  of  section 

,  of  township ,  north  of  range east,  unlawfully  palled 

off  and  carried  away  twenty-five  ears  of  corn,  then  and  there  grow- 
ing upon  the  stalk,  commonly  called  roasting-ears  the  property  of 
the  said  0.  D.,  and  then  and  there  of  the  value  of  twenty-five 
•cents.    Bickneirs  Crim.  Pr.  420. 

Mttry  an  land. — Section  76  of  the  act  defining  misdemeanors,  as 
amended  by  the  act  of  February  14,  1865  (2  K.  S.  481),  does  not 
make  a  simple  entry  upon  the  land  of  another,  without  license,  an 
indictable  offense.    32  Ind.  34.    Bicknell's  Crim.  Fr.  419. 

It  makes  that  a  misdemeanor  which,  at  common  law,  was  only  a 
trespass.     11  ind.  46. 

License — Bevocation, — The  defendant  in  a  prosecution  for  enter- 
ing on  land  and  carrying  away  products  of  the  soil,  had  sold  hay 
to  the  prosecuting  witness  on  condition  that  he  might  enter,  in  the 
fall,  into  her  corn-field,  and  gather  and  remove  a  sufficient  amount 
of  com  to  pay  for  the  hay.  He  entered  to  gather  the  corn,  and 
she  forbade  him  to  gather.  He  proceeded  to  gather  a  quantity  of 
a  value  less  than  that  of  the  hay.    The  court,  on  the  trial,  in- 
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stracted  the  jury  that  "  a  license  may  be  granted  by  parol,  and  a» 
long  as  a  party  is  acting  under  Buch  license  he  will  not  be  a  tres- 
passer, but  such  license  may  be  revoked  at  any  time.  If  the  de- 
fondant  entered  upon  the  lands  of  the  prosecuting  witness,  under  a 
parol  license,  and  before  he  gathered  any  corn  she  forbade  hi* 
gathering,  and  the  defendant,  after  being  forbidden,  did  gather  and 
remove  the  said  corn  from  the  premises  without  the  consent  of  the 
prosecuting  witness,  the  act'was  unlawful,  and  the  defendant  was- 
liable.''  Heldy  that  the  charge  was  erroneous,  as  a  license  can  nob 
be  revoked  where  it  is  coupled  with  an  interest  and  eupported  by  a 
valid  consideration.    39  Ind.  267. 


Sec.  12.    Desecrating  Cemetery. 

Sec.  71.  If  any  person  shall  willfully  disfigure  or  injure- 
any  tombstone,  monument,  fence,  tree,  or  shrubbery,  around 
or  within  any  cemetery,  or  shall  use  such  cemetery  for  any 
other  purpose  than  a  burying  ground,  he  shall  be  fined  not 
exceeding  five  hundred  dollars,  or  imprisoned  not  exceeding: 
six  months.     2  R.  S.  480. 

CHARGE. 

1.  Injuring  tombstone. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully  and  willfully  disfigured  and  injured  a  certain 
tombstone  and  monument  in  the  public  cemetery  of  the  city  of 
New  Albany,  in  said  county,  by  breaking  off  part  of  said  tomb- 
stone,  and  by  defacing  and  erasing  certain  inscriptions  thereon^ 
then  and  there  cut  and  engraved.     Bickneirs  Crim.  Pr.  418. 

2.   Using  cemetery  for  illegal  purpose. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully  and  wilfully  used  a  certain  cemetery  and  private 
burying  ground,  then  and  there  being,  and  commonly  called  and 
known  as  the  burying  place  of  J.  S.,  for  another  purpose  than  a 
burying  ground,  to-wit,  as  a  place  of  deposit  for  dirt  and  rubbish, 
and  then  and  there  unlawfully  and  willfully  hauled  and  caused  to- 
be  hauled  to  the  said  cemetery  and  deposited  therein  divers,  to-wit, 
one  hundred,  cart  loads  of  dirt  and  rubbish.     Ibid. 
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Meaning  of  ^^ cemetery" — The  .word  cemetery,  in  the  statute, 
means  a  burying  ground,  duly  estaWishi^d,  whether  public  or  pri- 
Tate.     9  Ind.  172.  .    - 

Where  a  person  has  on  his  farm  a  buryi^ug  p^ace  not  established 
under  the  statutes,  and  sells  the  farm  without  reserving  the  bury- 
ing place,  the  purchaser  is  not  bound  to  respect  it  afi  such.    Ibid. 

It  is  held  that  this  statute  does  not  apply  to  any  Jarurial  grounds 
except  those  formally  established  as  such  pursuant  tp^tho  statute. 
1  E.  S.  840,  sees.  17-21.    Ibid.  •  :   '  . 

If  it  be  a  public  burying  ground,  proof  thereof  may  be  maffe  by 
the  original  deed  to  the  county  commissioners,  or  a  certified  tjQjpy 
of  the  record,  or  by  evidence  that  it  has  been  used  by  the  public  as 
ft  burying  ground  long  enough  to  warrant  a  presumption  of  dedi- 
<iation  to  the  public  for  that  use;  or,  if  it  be  a  private  burying 
ground,  prove  it  duly  established  by  the  plat  from  the  recorder's 
office,  or  a  certified  copy  thereof.    Bicknell's  Crim.  Pr.  419. 


Sec.  13.    Removing  Land  Mares,  etc. 

Sec.  33.  If  any  person  shall  mischievously  remove  any  mon- 
ument erected  for  the  purpose  of  designating  the  corner  or 
any  other  point  in  the  boundary  of  any  tract  of  land,  or 
shall  maliciously  or  mischievously  deface  or  alter  the  mark 
upon  any  monument,  made  for  the  purpose  of  desig- 
nating any  point,  course,  or  line  in  the  boundary  of  any  tract 
of  land,  or  shall  willfully  cut  down  or  remove  any  monument 
upon  which  such  mark  shall  be  made,  with  the  intent  to  de- 
stroy such  mark,  such  person  shall  be  punished  by  imprison- 
ment in  the  county  jail  not  exceeding  six  months,  or  by  fine 
not  exceeding  two  hundred  dollars.    2  B.  S.  471. 

ohaboes. 

1.  Semoving  a  monument 

That  A.  E.,  on  the day  of ,  in  the  year ,  at  said 

•county,  unlawf\illy  and  mischievously  removed  a  certain  stone  land 
mark  and  monument,  then  and  there  erected  for  the  purpose  of  des- 
ignating the  northwest  corner  or  a  certain  tract  of  land  in  said 
county,  to  wit,  the  north  half  of  the  southeast  quarter  of  section 
,  of  town ,  north  of  range ,  east ;  said  tract  of  land 
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being  then  and  there  the  property  of  one  C.  D.    Bicknell's  Crim^ 

Pr.  417.  ,;••.;• 

2.  Defacing  xini  altering  mark  an  monument. 

That  A.  B.,  on  th€i  «4^^—  day  of ,  in  the  year ,  at  said 

county,  unlawfully*  maliciously,  and  mischievously,  defaced  and  al- 
tered the  mark  h^on  a  certain  stone  land  mark  and  monument, 
with  intent'tjbi^P'and  there  to  destroy  said  mark,  which  said  mark 
was  theu'Wd  there  made  for  the  purpose  of  designating  a  point 
in  thei)ouhdary  of  a  certain  tract  of  land  in  said  county,  to  wit, 

the;  $Qitth  half  of  the  northeast  quarter  of  section  ,  of  town 

•,*north  of  range ,  east,  the  property  of  one  C.  D.,  by  then 


i»  .• 


and' there  unlawfully,  maliciously,  and  mischievously,  and  with  the^ 
intent  aforesaid,  cutting  out  apart  of  the  letters,  C.  D.,  which  were" 
then  and  there  engraved  and  marked,  as  boundary  marks,  upon* 
said  stone  land  mark  and  monument.     Ibid. 

3.  Gutting  down  and  removing  a  tree  serving  as  a  monument 

*    That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully  and  willfully,  and  with  intent  to  destroy  the 
boundary  marks  thereon,  cut  down  and  removed  a  certain  poplar 
tree,  which  was  a  monument  in  the  north  line  of  the  north  hair 

of  the  southeast  quarter  of  section  of  town  ,  north  of 

range ,  east,  in  said  county,  the  property  of  one  C.  D.,  upon* 

which  monument  were  then  and  there  cut  and  marked  the  boundary 
marks  and  letters  G.  D.     Ibid,  418. 

FORM   AND   CONTENTS. 

An  indictment  charged  that  the  defendant,  on,  etc.,  '^  did  their 
and  there  unlawfully,  maliciously,  and  mischievously,  remove  a 
certain  stone  land  mark  and  monument,  then  and  there  erected  for 
the  purpose  of  designating  the  southwest  corner  of  a  certain  tract 
of  land  in  said  county,  to  wit,''  describing  the  land.  Held,  that 
the  indictment  was  sufficient.  Under  the  first  division  of  section 
33,  it  is  not  necessary  to  charge  the  intent  with  which  the  nK)nu- 
ment  was  removed.    45  Ind.  468. 

EVIDENOS. 

Monument — Survey. — Where  a  monument  has  been  set  up  as  a. 
landmark,  not  by  the  proper  officer  of  the  government  of  the 
TInited  States,  at  the  time  of  the  government  surveys,  or  by  au- 
thority of  a  surveyor  in  accordance  with  the  requirements  of  the 
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statute,  or  to  mark  a  boundary  fixed  by  the  county  surveyor,  in  the 
presence  and  by  the  acquieBCence  of  the  parties  interested,  without 
the  previous  statutory  formalities,  or  to  mark  a  boundary  or  corner 
recognized  and  acquiesced  in  for  a  sufficient  length  of  time,  but  has 
been  erected  by  a  surveyor  without  notice  as  required  by  statute, 
on  the  land  of  one  who  was  not  present  at  the  survey  and  did  not 
consent  to  it,  and  set  as  a  corner-stone  at  another  place  than  that 
long  recognized  and  used  as  the  corner,  the  person  on  whose  land 
it  has  been  placed  will  not  be  liable  to  prosecution  for  removing 
such  monument.    45  Ind.  468. 


Seo.  14.    Forcible  Entrt  or  Detainer. 

Sec.  12.  Every  person  who  shall  violently  take  or  keep  pos- 
session of  any  lands,  with  menaces,  force,  and  arms,  and  with- 
out authority  of  law,  shall  be  deemed  guilty  of  forcible  entry, 
or  forcible  detainer,  as  the  case  may  be,  and,  upon  conviction, 
shall  be  fined  not  exceeding  one  thousand  dollars.    2  R.  S. 

462. 

charge. 

That  A.  B.,  C.  D.,  and  E.  F.,  with  divers  other  persons,  to  the 
number  of  six  or  more,  to  the  jurors  aforesaid  unknown,  on  the 

day  of ,  in  the  year ,  at  said  county,  with  menaces, 

force,  and  arms,  and  without  authority  of  law,  with  pistols,  clubs, 
and  staves,  and  other  offensive  weapons,  unlawfully,  violently,  forci- 
bly, injuriously,  and  with  a  strong  hand,  did  enter  into  and  take 
possession  of  a  certain  dwelling-house,  then  and  there  situate,  and 
being  then  and  there  in  the  possession  of  one  6.  H.,  and  the  said 
A.  B.,  CD.,  and  E.F.,  together  with  said  other  persons,  to  the  jurors 
aforesaid  unknown,  as  aforesaid,  then  and  there,  with  menaces  and 
force  and  arms,  and  without  authority  of  law,  to  wit,  with  pistols, 
clubs,  and  staves,  and  other  offensive  weapons,  unlawfully,  vio- 
lently, forcibly,  injuriously,  and  with  a  strong  hand  did  eject,  re- 
move, and  put  out  the  said  6.  H.  from  the  possession  of  the  said 
dwelling-house,  and  the  said  6.  H.,  so  as  aforesaid  ejected,  removed, 
and  put  out,  then  and  there  violently,  with  menaces  and  force  and 
arms,  and  without  authority  of  law,  did  keep  out,  and  then  and 
there  violently,  with  menaces  and  force  and  arms,  and  without 
authority  of  law,  did  keep  possession  of  the  said  dwelling-house, 
and  still  do  keep  possession  thereof.    Bicknell's  Crim.  Pr.  411,412« 
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Indictment —  What  it  may  charge,^~At  common  law  forcible  entry 
and  detainer  was  an  indictable  misdemeanor,  and  under  the  fore- 
going Btatute  the  defendant,  it  seems,  may  be  indicted  for  a  forcible 
entry  and  detainer,  or  for  either  a  forcible  entry  or  a  forcible  de- 
tainer; or  there  may  be  separate  counts  in  the  indictment,  one  for 
forcible  entry,  and  the  other  for  forcible  detainer.     Ibid,  411. 

Title  to  property — Possession, — To  sustain  an  action  for  forcible 
entry  and  detainer,  it  is  not  necessary  to  show  legal  title  to  the 
property,  a  peaceable  possession  when  the  wrong  was  committed 
being  sufficient.    4  Ind.  516. 

Evidence — Assault  and  battery. — In  a  criminal  prosecution  for  forci- 
ble entry  and  detainer,  the  court  admitted  evidence  that  the  defend- 
ant, in  forcibly  entering,  etc.,  assaulted  and  beat  the  parly  in  pos- 
session. Held,  that  the  evidence  was  correctly  admitted.  Meld, 
also,  that  the  assault  and  battery  was  part  of  the  offense  charged, 
and  that  the  punishment  therefore  necessarily  included  that  for  the 
assault  and  battery.     7  Ind.  549. 

Possession — Title  to  land. — If  a  person  having  possessory  title  to 
land,  enters  by  force,  and  turns  out  a  person  who  has  a  naked  pos- 
session only,  he  may  be  indicted  for  a  breach  of  the  peace,  but  is 
not  liable  in  trespass  to  the  ousted  person  ;  and,  on  the  trial  upon 
the  indictment,  the  title  to  land  does  not  come  in  question.  Ibid. 


Sec.  15.    Chanoing  Inpector's  Brands. 

Sec.  73.  If  any  person  shall  alter  or  erase  any  brand  or 
mark  of  any  inspector  appointed  by  the  proper  authority 
placed  on  any  barrel  of  salt,  floury  beef,  pork,  or  hogshead  of 
tobacco,  or  other  article,  authorized  by  law  to  be  inspected  and 
branded,  be  shall  be  fined  not  exceeding  one  hundred  dollars. 
2  R.  8  480. 

Inspectors,  how  appointed. — Inspectors  of  salt,  beef,  flour,  pork, 
tobacco,  and  hay,  are  appointed  by  the  board  of  county  commis- 
sioners, to  serve  four  years.     1  R.  S.  576.    Act  June  12,  1852. 

CHARGE. 

That  A.  B.,  on  the day  of ,  in  the  year  ,  at  said 

county,  was  un  inspector  of  flour  within  and  for  said  county,  duly 
appointed  by  the  board  of  commissioners  of  said  county ;  and  that, 

such  inspector,  he,  the  said  A.  B.,  then  and  there  branded  one 
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barrol  of  floar,  the  property  of  C.  D.,  with  the  name  and  reeidence 
of  said  inspector,  and  also  with  the  word  ''fine*'  on  the  head  of 
aaid  barrel,  the  same  being  then  and  there  aathorized  by  law  to  be 
inspected  and  branded ;  and  the  said  C.  D.,  afterward,  to  wit,  on 
the  day  and  year  aforesaid,  and  at  the  eoanty  aforesaid,  anlawfully 
jind  willfully  altered  the  said  brand,  by  then  and  there  brandinp^ 
npon  the  head  of  said  barrel,  just  before  the  word  ''  fine,"  so  as 
4ifore8aid  branded  by  said  inspector,  the  word  '*  super,"  thereby 
then  and  there  causing  it  to  appear  that  the  flour  contained  in  said 
barrel  was  "  superfine."    Bickneirs  Crim.  Pr.  477. 

Sec.  16.    UsiNa  False  Stamps  and  Labels,  etc. 

Sec.  1.  Every  person  who  shall  knowingly  and  willfully 
forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or  coun- 
tereited,  any  representation,  likeness,  similitude,  copy,  or  im- 
itation of  the  private  stamp,  wrapper,  or  label,  usually  affixed 
by  any  mechanic  or  manufacturer,  on  or  in  the  sale  of  any 
^oods,  wares,  or  merchandise,  with  intent  to  deceive  or  de- 
fraud the  purchaser  or  manufacturer  of  any  goods,  wares,  or 
merchandise  whatsoever,  upon  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  county  jail  for  a  term  not 
exceeding  six  months,  or  be  fined  not  exceeding  one  hundred 
dollars. 

Sec  2.  Every  person  who  shall  have  in  his  possession  any 
die,  plate,  engraving,  or  printed  label,  stamp,  or  wrapper,  or 
any  representation,  likeness,  similitude,  copy,  or  imitation  of 
the  private  stamp,  wrapper,  or  label,  usually  affixed  by  any 
mechanic  or  manufacturer  to,  and  used  by  such  mechanic  or 
manufacturer  on,  or  in  the  sale  of,  any  goods,  wares,  or  merchan- 
dise, with  intent  to  use  or  sell  the  said  die,  plate,  engraving, 
or  printed  stamp,  label,  or  wrapper,  for  the  purpose  of  aiding 
or  assisting,  in  any  way  whatever,  in  vending  any  goods, 
wares,  or  merchandise,  in  imitation  of  or  intended  to  resem- 
ble and  be  sold  for  the  goods,  wares,  and  merchandise  of  such 
mechanic  or  manufacturer,  shall,  upon  conviction  thereof,  be 
punished  by  imprisonment  in  the  county,  jail  for  a  term  not 
exceeding  six  months,  or  be  fined  not  exceeding  one  hundred 
dollars. 
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Sec.  3.  Every  person  who  shall  vend  any  goods,  wares,  or 
merchandise,  having  thereon  any  forged  or  counterfeited 
stamps  or  lahels,  imitating,  resembling,  or  purporting  to  bo 
the  stamps  or  labels  of  any  mechanic  or  manufacturer,  know- 
ing the  same  to  be  forged  or  counterfeited,  and  resembling  or 
purporting  to  be  imitations  of  the  stamps  or  labels  of  such 
mechanic  or  manufacturer,  without  disclosing  the  fact  to  the 
purchaser,  shall,  upon  conviction,  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  be  punished  by  imprisonment  in  the 
county  jail  not  exceeding  six  months,  or  be  fined  not  exceed- 
ing one  hundred  dollars.  2  R.  S.  486, 487.  Act  February  10, 
1853. 

CHARGES. 

1.  Forging  or  counterfeiting  stamps  and  lahels,     (Sec.  1.) 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

county,  waa  the  manufacturer  of  cotton  cloths  for  sale,  and  then 
and  there  had  a  certain  private  label,  which  he  usually  affixed  upon 
such  cotton  cloths  so  by  him  manufactured  for  sale,  which  said  pri- 
vate label  was  printed,  and  was  in  the  words  and  figures  following, 
to  wit :  [here  insert  an  exact  copy  of  the  label] ;  and  one  C.  D.,  at 
said  county,  on  the  day  and  year  aforesaid,  unlawfully,  know- 
ingly, and  willfully,  did  forge  and  counterfeit  a  certain  representa- 
tion, likeness,  similitude,  copy,  and  imitation  of  the  said  private- 
label,  which  said  representation,  likeness,  similitude,  copy,  and  im- 
itation is  in  the  words  and  figures  following  :  \here  insert  an  exact 
copy  of  the  counterfeif],  with  intent  then  and  there  to  deceive  and 
defraud  the  said  A.  E.,  manufacturer  as  aforesaid.  Bickneirs 
Crim.  Pr.  475. 

2.  Saving  in  possession  dies,  plates,  etc.,  of  labels,  etc,     (Sec.  2.) 

That  A.  B.,  on  the day  of ,  in  the  year  ,  at  said 

county,  was  a  mechanic  and  manufacturer  of ,  and,  as  such 

mechanic  and  manufacturer,  then  and  there  had  a  certain  private 

stamp,  which  he  usually  affixed  to  the so  manufactured  by 

him,  and  which  he  used  in  the  sale  of  said ,  upon  which  said 

private  stamp  were  then  and  there  engraved  the  words  and  figures 
following :  [here  set  out  a  copy  of  the  stamp']  ,  and  one  C.  D.,  on  the 
da}^  and  year  aforesaid,  at  the  county  aforesaid,  unlawfully  had  in 
his  possession  a  certain  die  and  plate,  whereon  was  engraved  a  cer- 
tain representation,  likeness,  similitude,  copy,  and  imitation  of  said 
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private  stamp,  with  inteot  then  and  there  to  nee  and  sell  the  said 
engraved  die  and  plate,  for  the  purpose  of  aiding  and  assisting  in. 

vending  certain  other of  the  said  C.  D.,  which  were  then  and 

there  in  imitation  of  and  intended  to  resemble  and  be  sold  for  the 

of  the  said  A.  B. ;  upon  which  said  die  and  plate  were  then 

and  there  engraved  the  words  and  figures  following,  to  wit :  [here 
insert  a  copy].    Ibid.  475,  476. 

3.  Vending  goods  with  false  labels,  etc,     (Sec.  3.) 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully  sold  to  CD.,  for  the  sum  of,  to  wit, dol- 
lars, one  package  of ,  then  and  there  having  thereon  a  certain 

forged  and  counterfeit  stamp  and  label,  imitating,  resembling,  and 
purporting  to  be  an  imitation  of  the  stamp  and  label  of  one  E.  F., 

who  was  then  and  there  a  manufacturer  of ,  having  and  using- 

a  like  stamp  and  label,  which  said  forged  and  counterfeit  stamp 
and  label  was  in  the  words  and  figures  following,  to  wit :  [here  in- 
sert a  description  of  it] ;  and  the  said  A.  B.,  when  he  sold  the  said 

package  of to  the  said  C  D.,  as  aforesaid,  to  wit,  on  the  day 

and  year  aforesaid,  and  at  the  county  aforesaid,  well  knew  that  the 
said  stamp  and  label  thereon  was  forged  and  counterfeited,  and  re- 
sembled and  purported  to  be  an  imitation  of  the  stamp  and  label 
of  the  said  E.  F.,  and  yet  unlawfully  did  not  then  and  there  dis- 
close to  the  said  C.  D.,  the  purchaser  as  aforesaid,  the  said  facts  so* 
to  him,  the  said  A.  B.,  well  known  as  aforesaid.    Ibid.  476,  477. 

The  evidence  upon  the  indictments  under  the  several  sections  is- 
the  same  as  in  forgery  and  counterfeiting,  which  see.     Ibid.  477. 


Sec.  17.    Fraudulent  Sales  and    Brands  of  Flour,   etc. 

Sec.  1.  Any  person  engaged  in  the  manufacture  of  fl.our^ 
pork,  beef,  or  other  articles  mentioned  in  an  act  regarding  in- 
spectors of  salt,  beef,  pork,  flour,  tobacco,  and  hay,  approved 
June  12,  A.  D.  1852,  who  shall  pack,  brand,  or  sell  as  full 
barrels  or  packages,  or  who  sh&U  cause  to  be  packed^ 
branded,  or  sold  as  full  barrels  or  packages,  when  such  bar- 
rels or  packages  do  not  contain  the  weights  the  aforesaid  act 
says  they  shall  contain,  such  person  or  persons,  on  conviction 
thereof,  shall  be  fined  not  less  than  ten  nor  more  than  fifty 
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dollars  for  each  and  every  offense.    Act  March  2, 1856,  2  R. 

S.  486. 

The  weight  of  flour  in  each  barrel  shall  be  one  hundred  and 
ninety -six  poands ;  beef  or  pork,  two  hundred  ponnds*  See  1  B. 
S.  676. 

OHABGE. 

1.  Branding  as  full  when  deficient 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  was  engaged  in  the  manufacture  of  flour,  and  the  said  A. 
B.,  then  and  there  contriving  and  intending  to  cheat  and  defraud 
the  people  of  the  State  of  Indiana,  did  then  and  there  unlawfully 
and  falsely  brand,  and  cause  to  be  branded,  as  a  full  barrel,  and  as 
•containing  the  full,  lawful  weight  of  one  hundred  and  ninety-six 
pounds,  one  barrel  of  flour,  whereas,  in  truth  and  in  fact,  the 
weight  of  said  barrel  of  flour  was  then  and  there  short  and  de- 
flcient  of  the  said  full  and  lawful  weight  by  ten  pounds. 

2.  Selling  as  full  when  deficient 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  was  engaged  in  the  manufacture  of  flour,  and  the  said  A* 
B.,  then  and  there  contriving  and  intending  to  cheat  and  defraud 
one  C.  D.,  did  then  and  there  unlawfully  and  fraudulently  sell  to 
the  said  C.  D.  one  barrel  of  flour  as  and  for  a  full  barrel,  and  as 
containing  the  full,  lawful  weight  of  one  hundred  and  ninety-six 
pounds,  at  and  for  the  price  of  six  dollars,  whereas,  in  truth  and 
in  fact,  the  weight  of  said  barrel  of  flour  was  then  and  there  short 
and  deflcient  of  the  said  full  and  lawful  weight  by  ten  pounds. 


Sec.  18.    Fraudulent  Sales  and  CJonvbtancbs. 

Seo.  40.  Every  person  who  shall  be  a  party  to  the  sale  and 
delivery  of  any  goods  or  chattels,  or  any  conveyance  or  as- 
signment of  any  interest  in  land,  or  any  profits  issuing  there- 
from, or  of  any  goods,  chattels,  or  things  in  action,  made  to 
defraud  purchasers,  or  to  hinder,  delay,  or  defraud  creditors, 
xtnd  every  person  being  privy  to  or  knowing  of  such  sale  or 
conveyance,  who  shall  willingly  put  the  same  in  use,  as  hav-. 
ing  been  made  in  good  faith,  shall,  upon  conviction,  be  im- 
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prisoned  in  the  county  jail  not  exceeding  twelve  months,, 
and  be  fined  not  exceeding  two  hundred  dollars.  2.  B.  8. 
473,  474. 

GHAROX. 

That  L.  M.,  on  the day  of ,  in  the  year ,  at  said 

county,  was  lawfully  indebted  to  A.  B.  and  C.  D.  and  B.  P.,  in  the 

sum  of dollars  each,  and  to  divers  other  persons  in  a  very  large 

Earn,  amounting,  in  all,  to dollars,  and  the  said  A.  B.  was  then 

and  there  utterly  unable  to  pay  his  debts  in  full,  and  was  then  and 
there  not  the  owner  of  any  property  except  certain  real  estate,  to 
wit:  Inhere  describe  the  property  fraudulently  conveyed]  ;  and  the  said 
A.  B.,  then  and  there,  unlawfully  and  corruptly,  and  with  intent  to 
hinder,  delay,  and  defraud  his  creditors  aforesaid,  and  without  any 
consideration  whatever,  conveyed  to  one  G.  H.,  by  his  certain  in- 
strument in  writing,  under  his  hand  and  seal,  all  the  property 
aforesaid,  upon  the  secret  understanding  and  agreement,  by  and 
between  the  said  Gr.  H.  and  the  said  A.  B.,  that  he  (the  said  Gr.  H.) 
would  hold  the  title  of  said  property  and  protect  it  against  the 
said  creditors  of  the  said  A.  B.,  and  would  permit  the  said  A.  B.  to 
receive  the  rents  and  profits  thereof,  and  would  convey  the  same 
•to  such  third  person  as  he,  the  said  A.  B.,  should  appoint,  which 
said  instrument  in  writing  is  dated  the  day  and  year  aforesaid,  and 
is  in  the  words  and  figures  following,  to  wit :  [here  insert  a  copy  of 
it,]    Bickneirs  Crim.  Pr.  478,  479. 


8eo.  19.  False  Bill  of  Lading. 

Sec.  70.  Every  person  who  shall  knowingly  sign  or  deliver 
a  false  hill  of  lading,  shall,  be  fined  not  exceeding  five  hun- 
dred dollars.     2  R.  S.  480. 

CHARGE. 

That  A.  B.,  on  the  day  of ,  in  the  year  ,  at  said 

county,  was  the  clerk  of  a  certain  steamboat  then  and  there  being 

found,  called  "  The ,"  and  that,  as  such  clerk,  it  was  then  and 

there  his  duty  to  make  out  and  deliver  to  such  pei*sons  as  brought 
goods  and  merchandise  to  be  carried  on  said  boat,  proper  and  cor- 
rect bills  of  lading,  signed  by  him  as  clerk  of  said  boat,  said  boat 
being  then  and  there  engaged  in  the  businessofcarr^ing  goods  and 
merchandise  for  hire  upon  the  Ohio  river ;  and  the  said  A.  B.,  being 
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SMch  clerk  as  aforesaid,  on  the  day  and  year  aforesaid,  and  at  the 
coanty  aforesaid,  anlawfally  and  knowingly  made  oat,  signed,  and 
delivered  to  C.  D.,  a  certain  &l6e  bill  of  lading,  which  was  in  tho 
words  and  figures  following,  to  wit :  [here  insert  an  exact  copy  of 
ihe  bill  of  lading] ;  whereas,  in  truth  and  in  fact,  the  said  C.  D. 
had  not  then  and  there  shipped  any  goods  whatever  on  board  said 
boat,  and  had  not  then  and  there  any  interest  in  any  property 
whatever  on  board  said  boat,  as  the  said  A.  B.  then  and  there  well 
knew.     Bicknell's  Crim.  Pr.  474. 


Seo.  20.  False  Pretenses. 

Sec.  27.  If  any  person,  with  intent  to  defraud  another, 
^hall  designedly,  by  color  of  any  false  token  or  writing,  or 
any  false  pretense,  obtain  the  signature  of  any  person  to  any 
written  instrument,  or  obtain  from  any  person  any  money, 
transfer,  note,  bond,  or  receipt,  or  thing  of  value,  such  person 
shall,  upon  conviction  thereof,  be  imprisoned  in  the  states 
prison  not  less  than  two  nor  more  than  seven  years,  and  fined 
nojb  exceeding  double  the  value  of  the  property  so  obtained, 
2  R.  S.  436. 

CHARGES. 

1.  Pretending  to  own  large  amount  of  property. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

county,  feloniously,  designedly,  and  with  intent  to  defraud  one  C.  D., 
did  falsely  pretend  to  the  said  C  D.,  that  he,  the  said  A.  B.,  was  then 
the  owner  of  a  certain  house  and  lot,  in  Ashland,  Ohio,  of  great  value, 
to  wit,  twenty-six  hundred  dollars,  and  of  a  certain  harness  shop, 
in  Leesburg,  Ohio,  of  great  value,  to  wit,  six  hundred  and  fifty 
dollars  ;  by  means  of  which  false  pretenses  (the  said  C.  D.  relying 
upon  and  believing  the  same  to  be  true),  said  A.  B.  did  then  and 
there  feloniously  obtain  from  said  G.  D.,  on  his,  the  said  A.  B.'s 
sole  and  individual  credit,  the  sum  of  four  h\indred  dollars,  lawful 
money,  to  wit:  [here  describe  the  money]^  as  a  loan  for  nine 
months,  with  intent  then  and  there  to  cheat  and  defraud  the  said 
O.  D. ;  whereas,  in  truth  and  in  fact,  the  said  A.  B.  was  not  then 
the  owner  of  any  house  in  said  Ashland,  Ohio,  and  was  not  then 
and  there  the  owner  of  any  harness  shop  in  said  Leesburg,  Ohio. 
See  31  Ind.  514. 
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2.  Pretending  that  a  certain  forged  check  was  good. 

That  A.  B,,  on  the day  of ,  in  the  year  ,  at  said 

county,  did  feloniously,  designedly,  and  with  intent  to  defraud  one 
C.  D.,  represent  and  pretend  to  the  said  C.  D.,  that  a  certain  bank 
check  and  order  for  the  payment  of  money,  which  is  in  the  words 
and  figures  following,  to  wit,  [here  set  out  the  check  in  haec  verba"], 
which  the  said  A.  B.  then  had  in  his  possession,  was  good,  and  of 
the  value  stated  on  its  face,  to  wit,  eight  hundred  dollars  in  cur- 
rency ;  by  means  of  which  false  pretense  the  said  A.  B.  did  then 
and  there  obtain  from  the  said  G.  D.,  certain  money,  to  wit:  [here 
describe  the  money  obtained^j  the  personal  property  of  the  said 
G.  D. ;  and  the  said  A.  B.  then  and  there  delivered  said  check  to 
said  C.  D.,  to  be  kept  by  him  as  security  for  the  payment  of  safd 
money  by  him  loaned  to  said  A.  B.,  which  was  then  and  there  ob- 
tained from  the  said  G.  D.,  as  aforesaid,  by  him,  the  said  A.  B., 
with  intenii  to  cheat  and  defraud  the  said  G.  D. ;  whereas,  in  truth 
and  in  fact,  the  said  check  was  not  good,  was  not  of  the  value  of 
eight  hundred  dollars  in  currency,  bat  was  of  no  value  whatever ; 
all  of  which  the  said  A.  B.  then  and  there  well  knew.     See  31  Ind. 

192. 

3.  Obtaining  goods  on  false  representation  as  to  solvency. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  did  unlawfully,  feloniously,  designedly,  and  with  intent  to 
defraud  one  G.  D.,  and  for  the  purpose  of  obtaining  credit  of  and 
from  the  said  G.  D.,  falsely  pretend  to  the  said  G.  D.,  that  he,  the 

said  A.  B.,  was  then  a  resident  of  the  town  of ,  in  the  county 

of ,  and  State  of  Indiana,  and  that  he  had  located  permanently 

in  said  town,  and  was  going  to  carry  on  the  business  and  occupation 
of  tailoring  and  manufacturing  cigars  in  said  town,  and  that  he  was 
responsible  for  his  debts,  and  solvent ;  and  the  said  G.  D.,  relying  on 
said  false  representations,  and  by  means  of  said  fsilso  representations 
and  pretenses,  the  said  A.  B.  did  then  and  there  feloniously  obtain 
from  the  said  G.  D.,  on  credit,  one  bedstead,  of  the  value  of  eighteen 
dollars,  one  moss  mattress,  of  the  value  of  ten  dollars,  one  set  of 
chairs  of  the  value  of  ten  dollars,  all  of  the  personal  property  of 
said  C.  D.,  with  the  intent  then  and  there  and  thereby  to  cheat  and 
defraud  him,  the  said  G.  D. ;  whereas,  in  truth  and  in  fact,  the  said 

A.  B.  was  not  then  a  resident  of  the  said  town  of ,  in  the  county 

oi ,  State  of  Indiana,  and  had  not  located  in  said  town  perma- 
nently, and  was  not  going  to  carry  on  the  business  and  occupation 


112  CBIMBS   AND  OFFKNSBS. 


False  pretenses. 


of  tailoring  and  mannfactaring  cigars  in  said  town,  and  was  not 
responsible  for  his  debts,  and  was  not  solvent.    56  Ind.  245. 

FORM  AND  CONTENTS. 

Relying  upon  false  representations. — An  indictment  for  obtaining 
goods  by  means  of  false  pretenses,  practiced  by  the  defendant  upon 
a  person,  who,  '^  relying  upon  said  false  representations,"  parted 
with  hie  goods,  and  was  thereby  defrauded,  sufficiently  shows  him 
to  have  believed  such  representations  to  be  true.    56  Ind.  245. 

Solvency — Nature  of  pretenses, — A  false  representation  by  the  de- 
fendant as  to  his  solvency  and  ability  to  pay  for  goods  obtained  by^ 
means  thereof,  made  by  him  to  the  person  defrauded,  in  such  man- 
ner as  to  deceive  him,  and  as  would  deceive  a  man  of  ordinary  in- 
telligence, is  sufficient  to  support  an  indictment  therefor.     Ibid. 

Description  of  incumbrances  on  real  estate. — In  an  indictment  for 
obtaining  property  by  false  pretenses,  where  it  is  charged  as  a  part 
of  the  false  pretense  that  certain  real  estate  was  falsely  represented 
to  be  free  from  prior  incumbrances,  the  prior  incumbrances  should 
be  set  out  or  described.    51  Ind.  111. 

Crime  committed  outside  of  state. — A  person  is  not  liable  to  con- 
viction and  punishment  in  this  state  for  obtaining  pi"operty  by  false 
pretense,  where  the  property  has  been  obtained  outside  of  this- 
state,  though  the  false  pretense  may  have  been  made  within  this 
state.     51  Ind.  413. 

Gravamen — Token — Obtaining  signature, — The  gravamen  of  the 
crime,  consists  in  obtaining  the  signature  of  any  person  to  any 
written  instrument,  or  in  obtaining  from  any  person  any  money,, 
transfer,  note,  bond,  receipt,  or  thing  of  value.  The  offense  may 
be  committed  by  two  means.  First.  By  color  of  any  false  token 
or  writing.  Second,  l^j  any  false  pretense.  A  printed  business  card^ 
purporting  to  be  that  of  a  firm,  but  which  is  not  the  business  card 
of  said  firm,  exhibited  by  one  who  claims  to  act  as  agent  of  such 
firm  in  making  contracts,  is  a  token  or  writing  within  the  meaning- 
of  the  statute.  An  indictment  under  such  statute  is  not  bad  for 
using  the  word  "pretend  "  instead  of  the  word  "  represent."  An 
indictment,  charging  that  the  defendant  procured  a  signature  to  u 
note  by  false  pretenses  used  to  induce  the  person  whose  signature- 
is  thus  obtained  to  contract  for  the  purchase  of  an  article  of  prop- 
erty, is  bad,  if  it  does  not  state  that  the  person  whose  name  wa& 
procured  relied  upon  such  pretenses  as  true,  and  upon  the  faith 
thereof  purchased  the  property,  and  in  consideration  thereof,  exc- 
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cnted  the  note  set  oat  in  the  indictment.    50  Ind.  473.     (This  de- 
cision  18  modified  in  56  Ind.  245.) 

Ownership  of  goods  obtained — Knowledge  by  defendant  of  invalid- 
ity of  bill  of  exchange. — An  indictment  for  obtaining  goods  by  false 
pretenses  mast  state  to  whom  the  goods  belonged,  and  if  they  wcro 
obtained  by  giving  for  them  an  invalid  bill  of  exchange,  it  must 
aver  that  the  party  knew  the  bill  to  be  invalid.  8  Blackf.  489 ;  33> 
Ind  484;  43  Id.  509. 

Description  of  money, — Indictment  for  obtaining  nnder  false  pre- 
tenses "  twenty-five  dollars  in  money  of  the  personal  goods  and 
chattels  of/'  etc.  Heldy  on  motion  to  quash,  that  the  property  was- 
not  described  with  sufficient  particularity.     33  Ind.  159. 

Pretending  to  own  a  check  on  a  bank. — A  false  representation  by 
one  person  to  another  that  the  former  owns  a  check  on  a  bank,  of 
a  certain  specified  value,  is — other  material  facts  existing — a  false- 
pretense  within  oar  statute.     32  Ind.  62. 

Construction  of  statute — Besult  intended. — It  is  not  necessary  un- 
der the  statute,  as  an  element  of  the  offense  thereby  defined,  that 
the  false  representation  should  be  made  for  the  purpose  of  accom- 
plishing the  particular  thing  which  does  result.  A  false  pretense,, 
such  as  would  tend  to  prodnce  the  result  accomplished,  and  obtain- 
ing therebj^  and  designedly,  a  thing  of  value  from  another,  and  an 
intention  by  the  transaction  to  defraud  that  other,  are  the  only  ele- 
ments of  the  offense.  If  the  designed  result  fails,  and  another 
thing  of  value  is  obtained  and  accepted  with  like  intent  to  defraud, 
the  law  imputes  to  the  person  making  the  false  pretense  a  design 
from  the  beginning  to  consummate  the  latter  result;  and  under  our 
criminal  code,  this  conclusion  of  law  from  the  facts  need  not  be 
alleged  in  the  indictment,  if  the  facts  are  alleged  from  which  it  in. 
evitably  results.     31  Ind.  514. 

Obtaining  signature  by  false  pretenses. — An  indictment  for  obtain- 
ing,  by  false  pretenses,  the  signature  of  a  person  to  a  promissory 
note  payable  in  bank  to  the  order  of  the  defendant,  for  the  pur- 
pose of  raising  money  thereon  for  the  sole  benefit  of  the  defendant,, 
without  consideration,  being  accommodation  paper,  was  held  good. 
Held,  also,  that  the  offense  was  complete  when  the  signature  was 
obtained,  by  false  pretenses,  with  intent  to  cheat  or  defraud  another, 
and  that  it  was  not  essential  to  the  offense  that  actual  loss  or  injury 
should  have  been  sustained.     30  Ind.  350. 

Same  —  Misrepresentations    of    indebtedness,  —  The    indictment 
8 
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charged,  with  proper  qualifying  averments,  that  the  defendant 
stated  that  his  indebtedness  was  but  $2,000,  when  he  knew  it  to  be 
612,000 ;  and  that  his  property  was  unincumbered  by  debts,  when, 
as  he  well  knew,  it  was  under  executions  and  judgments  to  the 
amoant  of  $6,000.  Held^  that  these  were  representations  of  ma- 
terial facts,  and  sufficient.     Ibid. 

Construction  of  statute, — Indictment  charging  that  A.,  on,  etc.,  at, 
otc.,  with  intent  to  cheat  and  defraud  B.,  falsely  and  fraudulently 
represented  and  pretended  to  him  that  C.  was  indebted  to  him.  A., 
and  if  he,  B.,  would  lend  him,  A.,  five  dollars,  C.  would,  on  demand, 
repay  the  same ;  that  B.,  believing  A.*s  representation,  loaned  A. 
five  dollars  ;  that  in  truth  the  representations  were  false,  etc. ;  that 
C  was  not  indebted  to  A.  in  any  sum ;  that  B.  demanded  of  G.  the 
sum  loaned,  but  he  refused  to  repay  it.  JReld^  bad  on  motion  to 
quash.     11  Ind.  154. 

Same — Pretense  must  he  of  an  existing  fact^  etc. — The  courts  will 
not  give  the  statute  against  false  pretenses  a  range  so  wide  as  its 
terms  would  seem  to  demand.  The  pretense  must  be  made  for  the 
purpose  of  inducing  a  person  to  part  with  his  property ;  they  must 
be  of  an  existing  fact ;  and  they  must  be  such  that  a  person  of  or- 
dinary caution  would  give  them  credit.     Ibid.     See  33  Ind.  484. 

Checks — Delivery. — Indictment  for  obtaining  goods  by  false  pre- 
tenses. The  indictment  alleged  that  the  defendant  presented  and 
ofibred  to  one  A.  some  of  B.'s  checks,  calling  for,  in  the  aggregate, 
seventeen  dollars,  and  represented  to  him  that  they  were  good,  and 
of  nearly  par  valae,  etc.,  and,  by  means  of  such  pretense  obtained 
a  set  of  harness,  etc.  It  is  nowhere  averred  that  the  checks  were 
delivered  to  A.  or  that  they  were  received  by  him  in  payment  fi[>r 
the  harness.     Heldy  that  the  indictment  was  bad.     11  Ind.  481. 

The  indictment  must  show  that  the  goods  were  obtained  by  means 
of  the  false  pretenses.     13  Ind.  569. 

The  word  ^^  person,''  in  the  act  of  Ohio  of  1873,  concerning  false 
pretenses,  includes  artificial  as  well  as  natural  persons.  25  Ohio 
St.  217. 

Existing  fact — Inducement. — ^To  sustain  an  indictment  for  obtain- 
ing the  signature  of  an  individual  to  promissory  notes  given  for  the 
price  of  property  sold  to  him  by  false  pretenses,  the  pretenses 
alleged  to  be  false,  must  be  shown  to  be  of  some  existing  fact,  and 
made  for  the  purpose  of  inducing  the  purchaser  to  execute  the 
notes.  Scott  v.  The  People,  62  Barb.,  cited  in  Am.  L.  E.  (N.  S.), 
Vol.  XL  660. 
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Both  the  inducement  and  the  fraadulent  porpose  are  &ct8  to  bo 
proved,  and  are  not  to  be  preeamed.     Ibid. 

An  indictment  for  obtaining  the  signature  of  a  parchaser  to  prom- 
issory notes  given  for  the  purchase  price  of  property  sold  to  him 
by  false  pretenses  and  representations  as  to  the  price  asked  for  the 
property  by  a  third  person,  who  was  the  owner,  can  not  be  sus- 
tained where  the  proof  shows  that  no  representations  were  made 
by  the  defendant  in  regard  to  the  price,  except  that  he  told  the 
purchaser,  in  the  course  of  the  negotiations,  that  he  did  not  think 
the  seller  would  take  less  than  a  sum  named,  and  that  the  only  re- 
presentations as  to  price,  at  the  time  of  the  sale,  vfeit^  made  by  the 
seller.     Ibid. 

Although  the  price  asked  for,  and  finally  agreed  to  be  paid  by 
the  purchaser  be  fixed  by  collusion  between  the  owner  of  the  prop- 
erty and  the  defendant,  for  the  purpose  of  defrauding  the  pur- 
^ihaser,  such  collusion,  though  it  may  be  an  indictable  offense,  is 
not  the  offense  charged.     Ibid. 

Motive. — If,  in  fact,  the  price  agreed  to  be  paid  by  the  purchaser 
was  the  price  demanded  by  the  seller  at  the  time  of  the  sale,  the  mo- 
tive in  asking  that  price  is  of  no  consequence  so  far  as  the  offense 
-charged  is  concerned.    Ibid. 

Nature  of  pretense, — An  indictment  for  obtaining  property  by 
false  pretenses  must  show  that  the  accused  represented  that  certain 
facts  existed,  and  that  such  representations  caused  the  owner  to 
part  with  his  property,  and  must  further  show  that  the  statements 
which  induced  the  owner  to  part  with  his  property,  are  untrue. 
5tate  V.  Tomlin,  cited  in  Am.  L.  E.  (K  S.),  Vol.  II.  62. 

A  Tiiere  opinion  or  supposition  that  certain  facts  exist  is  not  suffi- 
-cient.     Ibid. 

Representation  of  insolvency. — A  representation  to  a  creditor  that 
his  debtor  is  insolvent,  and  is  largely  indebted,  and  that  he  is 
possessed  of  only  small  means,  and  is  unable  to  pay  the  debt, 
thereby  inducing  the  creditor  to  part  with  his  claim  at  a  sacrifice, 
when  in  fact  such  representations  are  untrue,  and  the  debtor  is  able 
to  pay,  is  obtaining  property  under  false  pretenses,  for  which  an 
indictment  will  lie.    Ibid.  / 

Indictment. — In  an  indictment  for  obtaining  money  by  false  pre- 
tenses, it  is  sufficient  to  state,  negate,  and  prove  one  false  pretense ; 
and  the  materiality  and  influence  of  such  pretense  is  a  question  for 
the  jury,  unless,  upon  the  face  of  the  indictment,  the  pretense  ap- 
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fi  II  n  .  _ _^ 

pears  clearly  to  be  immaterial.    Thomas  v.  The  People,  34  N.  T.,. 
cited  in  Am.  L.  R.  (N.  S.),  Yol.  VI.  119. 

EYIDENOB. 

Loan  to  enable  to  violate  the  law. — It  is  do  defense  to  a  charge  of 
obtaining  money  by  false  pretense,  that  the  money  was  loaned  by 
the  prosecuting  witness  for  the  purpose  of  enabling  the  defendant 
to  violate  the  law  by  wagering  with  a  third  person.     32  Ind.  62. 

Similar  representations  made  to  others — Hearsay. — The  state  was  al- 
lowed, over  defendant's  objection,  to  put  in  evidence  representations^ 
of  the  defendant  similar  to  those  charged  in  the  indictment,  made 
to  other  persons  than  the  prosecuting  witness,  not  in  the  presence- 
of  the  prosecuting  witness,  and  not  at  the  time  the  representations 
were  made  to  the  prosecuting  witness.  Held,  that  this  was  error. 
The  false  representations  appeared  to  have  been  made,  and  the 
money  and  signature  obtained  in  January,  at  which  time  defendant 
referred  G.,  the  prosecuting  witness,  to  one  B.,  for  information 
as  to  the  ownership  and  character  of  the  house  and  lot  of  which 
the  defendant  represented  himself  as  the  owner;  and  the  state  put 
in  evidence  the  declaration  of  B.,  made  in  the  following  November, 
that  the  defendant  did  not  own  any  house  and  lot  in  said  town. 
Held,  that  this  declaration  was  not  admissible  in  evidence.  31  Ind. 
514. 

Representations  of  value — Variance. — It  was  proved  that  the  de- 
fendant represented  the  house  and  lot  to  G.  as  worth  $2,200  or^ 
$2,300,  instead  of  the  sum  laid  in  the  indictment.  Held,  that  this 
was  a  fatal  variance.    Ibid. 

Instructions  to  jury — Accomplice — Error  cured. — On  the  trial  of 
an  indictment  for  obtaining  money  by  false  pretenses,  the  court  in- 
structed the  jury  that  if  one  C,  jointly  indicted  with  the  defendant, 
made  the  fiilse  representations  charged,  to  defraud  the  prosecuting- 
witness,  etc.,  and  such  representations  were  false,  to  the  knowledge 
of  the  defendant^  then  the  verdict  should  be  against  the  defendant. 
But,  in  a  subsequent  instruction,  on  the  defendant's  motion,  the 
court  told  the  jury  that  the  defendant  could  not  be  convicted  unless- 
he  personally  made  the  representations  or  aided  and  abetted  therein. 
Held,  that  the  latter  instruction  corrected  the  error  of  the  former. 
32  Ind.  67. 
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Sec.  21.    Falsely  Personating  Another. 

Sec.  26.  Every  person  who  shall  falsely  personate  or  repre- 
sent another^  and  in  such  assumed  character  shall  receive  any 
property  intended  to  be  delivered  to  the  party  so  personated, 
with  intent  to  convert  the  same  to  his  own  use,  shall  be 
deemed  guilty  of  larceny,  and  shall  suffer  the  punishment  in- 
flicted on  those  guilty  of  grand  or  petit  larceny,  according  to 
the  value  of  the  property  so  received.    2  R.  S.  486. 

CHARGE. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

<K>anty,  was  indebted  to  0.  D.,  of  Loaisville,  in  the  State  of  Ken- 
tucky, in  the  sum  of  one  hundred  dollars,  for  goods  and  merchan- 
dise, which  the  said  A.  B.  had  theretofore  purchased  of  the  said 
C.  D.  upon  a  credit,  and  which  amount  was  then,  due  and  unpaid, 
the  said  A.  B.  being  unacquainted  with  the  said  C.  D. ;  and  that 

one  E.  F.,  on  the day  of ,  aforesaid,  in  the  year  aforesaid, 

at  said  county  of ,  in  said  State  of  Indiana,  did  falsely  and 

feloniously  personate  and  represent  the  said  C.  T>.,  and  did  then 
•and  there  falsely  and  feloniously  represent  himself  to  the  said 
A.  B.  as  the  said  0.  D.,  the  person  entitled  to  receive  the  payment 
for  said  goods  and  merchandise  from  the  said  A.  B. ;  and  did  then 
■and  there,  in  such  assumed  character,  falsely  and  feloniously  re- 
ceive from  the  said  A.  B.  one  United  States  treasury  note,  of  the 
denomination  and  value  of  one  hundred  dollars,  of  the  goods  and 
-chattels  of  the  said  A.  B.,  then  and  there  intended  to  be  delivered 
by  the  said  A.  B.  to  the  said  G.  D. ;  he,  the  said  E.  F.,  then  and 
there  and  thereby  falsely  and  feloniously  intending  to  convert  said 
United  States  Treasury  note  to  his  own  use. 

Evidence, — To  sustain  an  indictment  under  section  26,  the  evi- 
dence must  show  that  the  money  or  property  obtained  by  falsely 
personating  another  was  intended  to  be  delivered  to  the  party  por- 
flonated.    49  Ind.  367. 

Same — Larceny — Will  not  lie  for  obtaining  money  hy  false  person- 
-ations. — An  indictment  for  larceny  can  not  be  sustained,  under  sec- 
tion 19,  where  the  evidence  shows  that  the  defendant  assumed  the 
name  of  another  person,  and  falsely  represented  himself  to  be  the 
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Injuring  telegraph  pole  or  wire. 

person  whose  name  he  assumed,  and  of  the  fitith  of  such  represent- 
ation  ohtained  the  money  or  property  alleged  to  be  stolen.    Ibid«. 


Sbo.  22.    iNJURma  Telegraph  Polk  or  Wire. 

8bo.  48.  Any  person  who  shall  willfully  or  naaliciously  in- 
jure any  telegraph  pole,  or  wire  thereof,  upon  conviction,  shall' 
he  imprisoned  in  the  state's  prison  not  more  than  two  years^ 
or  fined  not  exceeding  five  hundred  dollars,  and  imprisoned 
in  the  county  jail  not  less  than  three  nor  more  than  six 

months.    2  R.  S.  447. 

oharqe. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said'. 

county,  did  willfully,  maliciously,  and  feloniously  injure  a  certain 

telegraph  pole,  there  standing,  the  property  of ,  by  then  and- 

there  willfully,  maliciously,  and  feloniously  cutting  down  said  tele* 
graph  pole.    Bickneil's  Crim.  Pr.  484. 
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Caption. 


CHAPTER  IV. 

OFFENSES  AGAINST  SOCIETY. 

aonoS.  8BCTIOM. 
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4.  Supervisor  failing  in  duty.  29.  Marriage     between    whites    and 

6.  Obstruction  of  highways,  streams,  blacks. 

bridges,  and  obstruction  of  street  80.  Usurpation  of  offica 

by  railroad  trains,  etc.  81.  Law  of  common  carrriers. 
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7.  Professional    gambling — Keeping  83.  Barratry. 

gaming   apparatus — Counterfeit-  84.  Cruelty  to  animals. 

ing  apparatus.  86.  Suffering  minor  to  work  more  than 

8.  Gaming  and  betting — Lotteries —  ten  hours  per  day. 

Allowing  minors  to  play  billiards.  86.  Dueling. 

9.  Desecration  of  the  Sabbath— Pro-  87-  Riot— Rout— Affray. 

fanity.  88.  Disturbinglawful  assembly— Camp 

10.  Selling  unwholesome  provisions.  meetings — Fairs. 

11.  Public  indecency.  89.  Carrying  weapons  unlawfully. 

12.  Open  and  notorious  adultery  and  40.  Rescue — Obstructing  legal  process 

fornication.  — Failing  to  assist  in  serving  pro- 
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etc  41.  Escape — Aiding  escape. 

14.  Publicly  letting  horses  to  mares.      42.  Compounding     and      concealing 
16.  Public  intoxication.  crime. 

16.  Bringing  pauper  into  state.  48.  Blackmailing. 

17.  Bigamy.  44.  Body  snatching. 

18.  Incest.  46.  Estray  laws. 

19.  Disclosing  telegraph  dispatches.       46.  Toll-gates  and  ferries. 

20.  Allowing  Canada  thistle  to  grow —  47.  Election  laws — Illegal  voting,  etc. 

Selling  Canada  thistle   seed  in  48.  Horse  racing, 
clover,  etc.  49.  Game  and  fish  laws. 

21.  Gathering  cranberries  from  public  60.  Treason. 

lands.  61.  Itiding  or  driving  on  sidewalk — 

22.  Bringing  Texas  cattle  into  state.  Destroying  shade  trees. 

28.  Failing    to    bury  or    burn    hogs,  62.  Doors  of  public  buildings — How  to 
etc.,  dying  of  cholera,  etc.  open. 

24.  Allowing  diseased  sheep  to  run  at  68.  Locking   passengers    in    railroad 

large,  or  selling  the  same.  cars. 

25.  Official  misconduct  and  neglect. 
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Perjury — Subornation  of  perjury. 


Sec.  1.    Perjury — Subornation  of  Perjury. 

Sec.  40.  Any  person  who,  having  taken  a  lawful  oath  or 
affirmation  in  any  matter  in  which,  by  law,  an  oath  or  affirma- 
tion may  be  required,  shall,  upon  such  oath  or  affirmation, 
swear  or  affirm,  willfully,  corruptly,  and  falsely,  touching  a 
matter  material  to  the  point  in  question,  shall  be  deemed 
guilty  of  perjury.     2  R.  S.  443. 

Sec  41.  Every  person  who  shall,  willfully,  corruptly,  and 
falsely,  before  any  officer  authorized  to  administer  oaths, 
under  oath  or  affirmation,  voluntarily  make  any  false  certifi- 
cate, affidavit,  or  statement,  of  any  nature,  for  any  purpose, 
shall  be  deemed  guilty  of  perjury.     Id.  444. 

Sec.  42.  If  any  person  shall  suborn,  or  procure  any  person 
to  commit  perjury,  he  shall  be  deemed  guilty  of  subornation 
of  perjury.     Id.  445. 

Sec  43.  Every  person  duly  convicted  of  perjury,  or  of  sub- 
ornation of  perjury,  shall  be  imprisoned  in  the  state's  prison 
not  less  than  two,  nor  more  than  twenty-one  years,  and  be 
fined  not  exceeding  one  thousand  dollars,  or  may  be  impris- 
oned in  the  county  jail  for  any  determinate  period,  not  less 
than  one  month.    Ibid. 

CHARGES. 

1.  Perjury  in  a  material  matter. 

That,  heretofore,  to-wit,  at  the  October  term  of  the  Floyd  Circuit 
Court,  in   the  year  1864,  on   the  twenty-eighth  day  of  October? 

A.  D.  1864,  at  the  said   county  of  Floyd,  before  the  Hon.  , 

judge  of  the  second  judicial  circuit  of  the  State  of  Indiana,  and 
eX'Officio  judge  of  said  Floyd  Circuit  Court,  a  certain  issue  between 
one  A.  B.  and  one  C.  D.,  in  a  certain  suit  for  an  assault  and  bat- 
tery, wherein  the  said  A.  B.  was  plaintiff,  and  the  said  C.  D.  was 
defendant,  came  on  to  be  tried  in  due  form  of  law,  the  said  court 
then  and  there  having  competent  authority  in  that  behalf;  and  the 
said  issue  was  then  and  there  tried  by  a  jury  of  the  country,  in 
that  behalf  duly  sworn  and  taken  between  the  parties  aforesaid ; 
upon  which  said  trial  one  E.  F.,  then  and  there  appeared  as  a  wit- 
ness for  and  on  behalf  of  the  said  C.  D.,  the  defendant  in  the  suit 
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iiforeeaid,  and  was  then  and  there  duly  sworn  and  took  his  corpo- 
ral oath  before  the  said  court ;  which  said  oath  was  then  and  there 
administered  to  the  said  E.  F.,  by  one  G.  H.,  who  was  then  and 
there  the  clerk  of  the  said  coart,  the  suid  court  and  the  said  G.  H. 
then  and  there  having  competent  authority  in  that  behalf;  that 
the  evidence  which  he,  the  said  £.  F.,  should  give  to  the  court 
there,  and  to  the  jury  so  sworn  as  aforesaid,  touching  the  matter 
then  in  question  between  the  said  parties,  should  be  the  truth,  the 
whole  truth,  and  nothing  but  the  tiuith.  And,  at  and  upon  the 
trial  of  the  said  issue  so  joined  between  said  parties  as  aforesaid,  it 
then  and  there  became  and  was  a  material  question  whether  the 
«aid  C.  D.  had  assaulted  and  beat  the  said  A.  B. ;  and  the  said  E. 
F.  then  and  there,  on  the  trial  of  the  said  issue,  upon  his  oath 
iiforesaid,  feloniously,  willfully,  corruptly,  and  falsely,  before  the 
court  and  jury  aforesaid,  did  depose  and  swear  in  substance  and  to 
the  effect  following,  that  is  to  say :  that  before  the  said  C.  D.  struck 
the  said  A.  B.,  he,  the  said  A.  B.,  made  an  unprovoked  attack  upon 
the  said  C.  D.,  and  struck  him  with  a  club,  and  that  said  C.  D. 
struck  no  blow  at  the  said  A.  B.,  except  in  self-defense  against  said 
unprovoked  attack.  Whereas,  in  truth  and  in  fkct,  the  said  A.  B. 
4id  not  make  an  unprovoked  attack  upon  the  said  0.  D.,  nor  any 
attack  whatever,  and  did  not  strike  said  O.  D.,  cither  before  or  after 
«aid  C.  D.  struck  him ;  and,  whereas,  in  truth  and  in  fact,  said  C. 
D.  did  not  strike  said  A.  B.  in  self-defense,  but,  on  the  contrary 
thereof,  the  said  C.  D.  came  behind  the  said  A.  B.,  and  struck  him 
with  a  club,  without  any  provocation  whatever.  And  so  the  jurors 
iiforcAaid,  upon  their  oath  aforesaid,  say,  that  the  said  E.  F.,  on  the 
«aid  twenty -eighth  day  of  October,  in  the  year  1864,  at  the  county 
aforesaid,  before  the  Floyd  Circuit  Court  aforesaid,  upon  the  trial 
iiforesaid,  did,  in  manner  and  form  aforesaid,  feloniously,  willfully, 
<»rruptly,  and  falsely  commit  willful  and  corrupt  perjury.  Bick- 
neirs  Crim.  Pr.  387. 

2.  Perjury  in  testifying  before  the  board  of  commissioners. 

That,  at  the  regular  March  term,  1876,  of  the  board  of  commis- 
sioners of  said  county,  to  wit,  on  the  8th  day  of  March,  in  the  year 
1876,  at  said  county,  before  John  Brwin,  Andrew  J.  Taylor,  and 
John  Trisler,  commissioners  as  aforesaid,  a  certain  petition  was 
€Ied  (said  board  of  commissioners  being  then  and  there  in  session 
3B  aforesaid),  to  establish  a  certain  highway  of  twenty  years  stand- 
ing, which  said  petition  is  in  the  words  and  figures  following,  to  wit: 
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^To  tho  Honorable,  the  Board  of  CommiBsioners  of  Warrick 
eoiiDty,  Indiana,  March  term,  a.  d.  1876 : 

^  The  undersigned  would  respectfally  represent  that  a  road,  com- 
mencing  at  the  east  side  of  the  old  embankment  of  the  Straight 
liine  Bailroad,  east  of  and  adjoining  the  town  of  Elberfieid,  m 
said  county,  and  nearly  opposite  of  the  east  end  of  Walnut  street, 
in  said  town,  and  on  the  half-mile  line  dividing  section  19,  east  and 
west,  in  the  center  of  said  section,  in  town  4  S.,  R,  9  west,  and  run- 
ning thence  due  east  about  one  and  three-fourth  miles,  to  Pigeon 
creek,  has  been  in  .use  for  twenty  years  as  a  public  highway,  and 
is  necessary  to  the  convenience  of  the  public  that  the  same  shall 
remain  open  and  maintained  as  such  highway;  that  said  road  does- 
not  exceed  in  width  twenty-five  feet;  therefore  they  demand  that 
said  road  be  entered  of  record,  and  the  same  be  declared  a  public 
highway,  and  as  in  duty  bound  they  will  ever  pray. 

"  William  Schulz, 
'^Frederick  Sickman, 
"  H.  Kolle, 
"Fred.  Kroeqer." 
That  afterward,  to  wit,  on  the  day  and  year  last  aforesaid,  and 
during  the  term  aforesaid,  the  said  board  were  then  and  there  try- 
ing, and  then  and  there  did  try,  a  certain  issue,  point,  and  ques- 
tion, as  to  whether  the  pretended  road  or  highway  described  in  the 
petition  aforesaid,  had  been  in  use  for  twenty  years  as  a  public 
highway,  and  it  was  necessary  to  the  convenience  of  the  public 
that  the  same  should  remain  open  and  maintained  as  such  high- 
way;  which  said  proceeding  by  said  board  of  commissioners  wa» 
then  and  there  in  due  form  of  law,  the  said  board  then  and  there 
having  competent  authority  in  that  behalf;  upon  which  said  trial 
William  Schulz,  then  and  there  appeared  as  a  witness  for,  and  on 
behalf  of  said  petiiionera,  to  wit,  William  Schulz,  Frederick  Sick- 
man,  Heniy  Kolle,  and  Frederick  Kroegor,  whose  names  are 
signed  to  said  petition  ;  and  the  said  William  Schulz  was  then  and 
there  duly  sworn,  and  took  his  corporal  oath  before  said  board  or 
commissioners,  which  said  oath  was  then  and  there  administered 
to  said  William  Schulz,  by  one  John  Nestor,  who  was  then  and 
there  the  auditor  of  said  county,  and  then  and  there  had  competent 
aathority  in  that  behalf,  that  the  evidence  which  the  said  William 
Schulz  should  give  to  the  said  board  of  commissioner,  touching- 
the  matter  then  in  question,  should  be  the  truth,  the  whole  truth,. 
and  nothing  but  the  truth  ;  and  at  and  upon  the  trial  of  said  issue^ 


OFFEWSUS   A<}AINST  SOCIETY.  12S- 

Peijurj— Subornation  of  perjury. 

point,  and  question,  as  aforesaid,  it  then  and  there  became  a  mate- 
rial qnestioQ  whether  the  road,  or  pretended  road,  described  in 
said  petition,  had  then  and  there  been  in  use  and  maintained  as  a 
public  highway  for  over  twenty  years;  and  the  said  William 
Schuiz  then  and  there,  on  the  trial  of  said  issue,  point,  and  ques- 
tion, upon  his  oath  aforesaid,  feloniously,  willfully,  corruptly,  and 
falsely,  before  the  board  of  commissioners  aforesaid,  did  depose  and 
swear  in  substance,  and  to  the  effect  following,  that  is  to  say,  that 
the  said  road  in  said  petition  described,  had  been  then  and  there  in 
use  and  operation  as  a  public  highway  for  over  twenty  years ;  whereas 
in  truth  and  in  fact,  the  said  road  so  described  in  said  petition  as- 
aforesaid,  had  not  then  and  there  been  in  use  for  over  twenty  years, 
nor  for  more  than  twelve  years,  if,  indeed,  it  had  been  in  use  as 
such  ;  and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say 
that  the  said  William  Schuiz,  on  the  said  8th  day  of  March,  In  the 
year  1876,  before  the  board  of  commissioners  aforesaid,  upon  the^ 
trial  aforesaid,  in  manner  and  form  aforesaid,  did  feloniously,  will- 
fully, corruptly,  and  &lsely  commit  willful  and  corrupt  perjury^ 
67  Ind.  19. 

3.  Making  false  affidavit  for  continuance.     (Sec.  40.) 

That  C.  D.,  on  the  day  of ,  in  the  year ,  at  said 

county,  in  a  certain  suit  for  divorce  then  pending  in  the  ^ cir- 
cuit court  of  said  county,  wherein  one  A.  B.  was  plaintiff  and  the- 
said  C.  D.  was  defendant,  did  appear  in  said  court  in  his  own  proper 
person,  the  said  court  being  then  and  there  in  regular  session,  at 
ita  October  term,  in  the  year ;  and  the  said  A.  B.,  the  plain- 
tiff in  said  suit,  did  then  and  there  also  appear,  whereupon  the  said 
C.  D.,  by  his  attorney,  E.  F.,  Esq.,  did  then' and  there  make  his 
motion  for  a  continuance  of  the  said  cause,  on  account  of  the  ab- 
sence of  one  G.  H.,  a  witness  for  said.  C  D.  in  said  suit,  and  for 
the  purpose  of  procuring  the  said  continuance,  was  required  by  the 
said  court  to  make  affidavit  showing  cause  why  he  could  not  then 
go  into  the  trial  of  said  cause,  and  showing,  among  other  things- 
required  by  law,  in  such  affidavit,  what  diligence  he  had  used  to 
procure  the  attendance  of  said  witness  upon  the  trial  of  the  causo 
then  so  depending,  and  where  the  absent  witness  then  was  and  re- 
sided, and  what  excuse,  if  any,  the  said  C.  D.  had,  and  could  make, 
for  not  then  having  the  witness  there  upon  the  trial  of  the  said 
oanse;  and  it  then  and  there  became  a  material  question,  whether 
the  said  G.  H.  then  was  sick,  at  his  home  in ,  and  was  una- 
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ble  to  attend  coart,  and  unable  to  be  then  present  at  the  trial  of 
«aid  canse;  and  the  said  C.  D.,  being  then  and  there  so  present,  as 
aforesaid,  in  said  court,  did  come  before  the  clerk  thereof,  to-wit, 
one  J.  B.  (he,  the  said  J.  B.,  then  and  there  having  competent  au- 
thority to  administer  an  oath  to  the  said  C.  D.  in  that  behalf),  nnd 
<lid  then  and  there,  before  said  clerk,  in  open  court,  take  his  cor- 
poral oath,  and  make  affidavit  in  writing  for  the  continuance  of 
«aid  cause,  on  account  of  the  absence  of  the  said  G.  H.  (which  oath 
was  then  and  there  administered  to  the  said  C.  D.,  in  due  form  of 
law,  by  the  said  J.  B.),  of  the  truth  of  the  matter  and  things  stated 
by  him  in  the  said  affidavit  then  and  there  about  to  be  made  by 
him;  and  the  said  C.  D.,  being  so  sworn  as  aforesaid,  then  and 
there  in  said  court,  before  the  said  clerk  thereof,  upon  his  oath 
aforesaid,  of  and  concerning  the  facts  as  to  whether  the  said  G.  H. 

was  then  sick,  at  his  home  in ,  and  unable  to  attend  court,  and 

be  then  present  at  the  trial  of  said  cause,  did  feloniously,  willfully^ 
<Jorruptly,  and  falsely  swear,  depose,  make  affidavit  and  oath, 
in  said  written  affidavit,  among  other  things,  in  the  words  and 
to  the  effect  following,  to  wit :  "  That  one  G.  H.  is  a  material  and 
<5ompetent  witness  for  the  defendant"  (meaning  the  said  C.  D.)  "  in 
the  trial  of  this  cause  "  (meaning  the  said  cause  then  depending) ; 
And  that  the  said  G.  H."  (meaning  the  said  G.  H.)  "  is  now  sick,  at 

his  home  in ,  and  unable  to  attend  court,  and  to  be  now  present 

at  the  trial  of  this  cause,"  as  by  the  same  affidavit  herewith  filed 
more  fully  appears ;  whereas,  in  truth  and  in  fact,  the  said  G.  H. 
then  was  not  sick  at  his  home,  and  then  and  there  was  not  una- 
ble to  attend  court,  and  to  be  then  present  at  the  trial  of  said 
^ause,  he,  the  said  C.  D.,  then  and  there  well  knowing  the  said  mat- 
ters, so  as  aforesaid  by  him  deposed  and  declared  to  be  true,  then 
and  there  to  bo  false. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say 
that  the  said  C.  D.,  on  the  day  aforesaid,  in  the  year  aforesaid,  be- 
fore the  said  J.  B.,  clerk  as  aforesaid,  in  the  court  aforesaid,  did,  in 
manner  and  form  aforesaid,  feloniously,  willfully,  corruptly,  and 
falsely  commit  willful  and  corrupt  perjury.    See  8  Blackf.  225. 

4.  Voluntarily  making  false  affidavit  where  an  affidavit  is  not  required 

by  law,     (Sec.  41.) 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

■county,  maliciously  contriving  and  intending  one  0.  D.  unlawfully 
to  aggrieve  and  oppress,  and  the  said  0.  D.  to  a  great  expense  of 
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hismoDeys  maliciously  and  wrongfully  to  put  and  bring,  voluntarily 
did  come,  in  his  own  proper  person,  before  one  B.  F.,  clerk  of  the 

circuit  court,  at  his  office  in  said  county,  and  then  and  there 

did  make  his  certain  complaint  in  writing,  as  the  foundation  of  a 
certain  cause  of  action,  wherein  the  said  A.  B.  was  plaintiff,  and  the 
said  C.  D.  was  defendant,  which  said  complaint  is  in  the  words  and 
figures  following,  to  wit :  [here  insert  exact  copy  of  complainf].  And 
he,  the  said  A.  B.,  then  and  there,  in  due  form  of  law,  voluntarily 
was  sworn,  and  did  take  his  corporal  oath,  by  and  before  said  E.  F., 
clerk  as  aforesaid  (he,  the  said  E.  F.,  then  and  there  having  com- 
petent authority  to  administer  an  oath  to  the  said  A.  B.  in  that  be- 
half); and  the  said  A.  B.  being  so  sworn  as  aforesaid,  then  and 
there,  before  the  said  E.  F.,  clerk  as  aforesaid,  upon  his  oath  afore- 
said, willfully,  corruptly,  and  falsely,  voluntarily  did  make  a  false 
affidavit  and  statement  in  writing,  of  and  concerning  the  truth  of 
the  matters  and  things  stated  in  the  said  complaint,  which  said 
false  affidavit  and  statement,  was  then  and  there  appended  to,  and 
a  part  of  said  complaint,  and  is  in  the  words  and  figures  following,  tO' 
wit :  "  The  said  A.  B.  swears  that  the  matters  and  things  set  out  in 
the  foregoing  complaint"  (meaning  the  complaint  aforesaid)  '*are 
true,  as  he"  (meaning  the  said  A.  B.)  **  verily  believes;"  whereas,  in 
truth  and  in  fact  [here  assign  the  perjury  by  negativing  the  averments 
in  the  complaint"].  And  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  A.  B.,  on  the  day  aforesaid,  in  the- 
year  aforesaid,  at  the  county  aforesaid,  before  the  said  E.  F.,  did,  in 
manner  and  form  aforesaid,  feloniously,  willfully,  .corruptly,  and 
fidsely  commit  willful  and  corrupt  perjury. 

6.  Subornation  of  perjury,     (Sec.  42.) 

That  heretofore,  to  wit,  at  the  October  term  of  the  Floyd  Circuit 

Court,  in  the  year ,  at  Floyd  county  aforesaid,  before  the  Hon. 

,  judge  of  the  second  judicial  circuit  of  Indiana,  and  ex-officio- 

judge  of  said  court,  a  certain  issue  was  joined  in  said  court,  in  a 
certain  civil  action  for  assault  aud  batterv,  in  which  one  A.  B.  was 
plaintifi^,  and  one  C.  D.  was  defendant,  and  that  while  said  issue 
was  depending,  to-wit,  on  the  2-ith  day  of  October,  in  the  year  1S71, 
at  said  county,  E.  F.,  unlawfully  and  feloniously,  then  and  there 
did  solicit,  suborn,  and  procure  one  G.  H.  to  appear  as  a  witness  at 
the  trial  of  said  issue,  on  behalf  of  the  said  A.  B.,  the  plaintiff  in 
said  issue,  and  upon  the  said  trial  falsely  to  swear  and  give  in  evi- 
dence to  and  before  the  jurors  trying  the  said  issue,  .certain  mat- 
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ters  material  to  the  said  issue,  in  substance  and  to  the  effect  follow- 
ing, that  is  to  say,  that  the  said  C.  D.  did,  on  a  certain  day  then 

past,  to  wit,  on  the  day  of ,  in  the  year  ,  beat, 

wound,  and  bruise  the  said  A.  B.,  and  did  knock  the  said  A.  B. 
down  and  beat  him  with  a  club  while  he  was  so  down,  and  that  af- 
terward, to  wit,  on  the day  of ,  in  the  year ,  at  the 

•county  aforesaid,  at  the  October  term  aforesaid  of  the  said  court, 
before  the  Hon.  ,  sole  judge  of  said  court,  the  issue  aforesaid 

-came  to  be  tried  in  due  form  of  law,  the  said  court  then  and  there 
having  competent  authority  in  that  behalf,  and  said  issue  was  then 
and  there  tried  before  a  jury  of  the  country  in  that  behalf  duly 
sworn  and  taken  between  the  parties  aforesaid,  upon  which  said 
trial  the  said  G.  H.,  in  consequence  of  and  by  means  of  the  said 
felonious  subornation  and  procurement  of  the  said  E.  F.,  did  ap- 
pear as  a  witness  for  and  on  behalf  of  the  said  A.  B.,  and  was  then 
and  there  duly  sworn,  and  took  his  corporal  oath  before  said  court, 
which  said  oath  was  then  and  there  administered  to  the  said  G.  K. 
by  one  T.  K.,  who  was  then  and  there  the  clerk  of  said  court,  the 
■said  court  and  the  said  T.  K.  having  then  and  there  competent  au- 
thority in  that  behalf,  that  the  evidence  which  he,  the  said  G.  H., 
should  give  to  the  court  there  and  to  the  jury  so  sworn  as  afore- 
said, should  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth.  And  that,  at  and  upon  said  trial  of  said  issue  between  said 
parties,  it  then  and  there  became  and  was  a  material  question 
whether  the  said  0.  D.  had  assaulted  and  beat  the  said  A.  B. ;  and 
the  said  G.  H.*then  and  there,  on  the  trial  of  the  said  issue,  upon 
his  oath  aforesaid,  falsely,  corruptly,  and  willfully  before  the  jurors 
aforesaid,  and  before  the  court  aforesaid,  having  competent  au- 
thority as  aforesaid,  did  depose  and  swear  in  substance  and  to  the 

effect  following,  that  is  to  say,  that  the  said  C.  D.  did,  on  the 

-day  of ,  in  the  year ,  beat,  wound,  an^d  bruise  the  said  A. 

B.,  and  did  knock  the  said  A.  B.  down,  and  beat  him  with  a  club 
while  he  was  so  down,  whereas,  in  truth  and  in  fact,  the  said  C.  D. 

did  not,  on  the day  of ,  in  the  year  — — ,  beat,  wound,  or 

bruise  the  said  A.  B.,  and  did  not  knock  the  said  A.  B.  down,  nor 
beat  him  with  a  club  while  he  was  down,  whereby  the  said  G.  H. 
then  and  there  committed  willful  and  corrupt  perjury.  And,  in 
truth  and  in  fact,  the  said  E.  F.,  at  the  time  he  so  solicited, 
suborned,  and  procured  the  said  G.  H.  falsely  and  corruptly  to 
swear  as  aforesaid,  well  knew  that  the  said  0.  D.  did  not  on  the 
day  of ,  in  the  year ,  beat,  wound,  or  bruise  the  said 
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A.  B.,  and  did  not  knock  the  said  A.  B.  down,  nor  beat  him  with  a 
clab  while  he  was  down.  And  so  the  jarors  aforesaid,  upon  their 
-oath  aforesaid,  say  that  the  said  E.  F.,  on  the  said  24th  day  of  Oc- 
tober, in  the  year  1871,  at  Floyd  county  aforesaid,  did  nnlawfally 
and  feloniously  suborn  and  procure  the  said  6.  H.  to  commit  willful 
<and  corrupt  peijury  in  and  by  his  oath  aforesaid,  before  the  jurors 
and  the  court  aforesaid,  having  competent  authority  as  aforesaid. 
BicknelFs  Grim.  Pr.  486. 

FORM   AND   CONTENTS. 

Perjury  before  county  commissioners. — An  indictment  for  perjury, 
alleged  to  have  been  committed  by  a  witness  during  the  pendency 
of  a  proceeding  before  the  "  board  of  commissioners  of  said  county," 
where  the  name  of  such  county  has  been  previously  mentioned 
therein,  sufficiently  names  such  board.     57  Ind.  19. 

Time — Venue. — Where,  in  such  case,  such  pi*oceeding  is  first  al- 
leged to  have  occurred  at  a  certain  time  and  county,  a  subsequent 
averment  by  the  indictment,  that  the  alleged  perjury  occurred  "  then 
and  there,'*  sufficiently  fixes  the  time  and  lays  the  venue.     Ibid. 

Highway — Statute  construed — Notice — Petition  to  enter  of  record, — 
An  indictment  for  perjury  was  based  upon  the  alleged  false  swear- 
ing of  a  witness  before  a  board  of  commissioners,  during  the  hear- 
ing by  them  of  a  petition  to  enter  of  record  a  certain  public  high- 
way, alleged  to  have  been  used  as  such,  without  having  been  re- 
corded, for  more  than  twenty  years,  in  that  the  defendant  had  then 
and  there  falsely  testified  as  a  witness  that  such  highway  had  been 
so  used  "  for  more  than  twenty  years.'*  Mtld,  that  the  charge  was 
predicated  upon  a  material  matter.     Ibid. 

A  person  may  be  guilty  of  perjury  for  making  false  affidavit  be- 
fore  board  of  commissioners.     33  Ind.  486. 

Allegation  of  venue. — Where  an  indictment  for  perjury  alleges 
that  the  oath  of  a  witness  upon  which  the  indictment  is  predicated 
was  administered  in  a  certain  circuit  court,  naming  it,  in  a  certain 
county,  naming  it,  in  the  State  of  Indiana,  it  sufficiently  appears 
therefrom  that  such  oath  was  taken  in  said  county  and  in  the  State 
of  Indiana.     54  Ind.  407. 

Perjury  before  grand  jury. — An  indictment  for  perjury  may  be 
predicated  upon  a  false  swearing  before  a  grand  jury.     52  Ind.  169. 

Such  an  indictment  is  bad,  if  it  contain  no  allegation  of  any  mat- 
tei-  as  having  become  material  in  the  investigation  before  the  grand 
jury.     Ibid.     See  4  Blackf.  355. 
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False  swearing  in  an  application  for  naturalization  pending  in  a 
state  court  is  indictable  in  the  state  court  as  perjury  under  the  state 
law.  State  V.  Whittemore,  49  or  50  N.  H.,  cited  in  Am.  *L.  R. 
(N.  S.),  Vol.  XI.  263. 

Must  state  name  of  officer  who  administered  oath, — An  indictment 
for  perjury  must  state  the  name  of  the  oflScer  by  whom  the  oath 
was  administered,  and  it  is  bad  if  it  states  in  the  same  count  the- 
names  of  three  officers  as  the  persons  who  administered  the  oath. 
48  Ind.  473. 

It  is,  however,  enough  to  allege  swearing  before  a  court ;  and 
proof  of  swearing  by  an  officer  of  court,  in  presence  of  the  court, 
will  sustain  an  allegation  of  swearing  before  the  court.  2  Whart^ 
Crim.  Law,  §  2238. 

What  indictment  must  contain 

Sec.  44.  In  indictments  for  perjury  in  a  judicial  proceeding, 
it  shall  only  be  necessary  to  set  forth,  in  the  indictment,  the 
names  of  the  parties  to  the  suit  in  which  the  perjury  is  al- 
leged to  have  been  committed ;  in  what  court  the  party 
charged  was  sworn,  and  by  whom,  averring  such  court  or 
officer  to  have  competent  authority;  the  statement  sworn  to,, 
together  with  the  proper  averments  to  falsify  the  matters 
whereof  the  perjury  may  be  assigned ;  without  setting  forth 
any  of  the  proceedings,  or  the  authority  of  the  court,  or 
officer  before  whom  the  perjury  is  alleged  to  have  been  com- 
mitted; and  in  indictments  for  perjury  in  swearing  to  any 
written  instrument,  it  shall  only  be  necessary  to  set  forth  that 
part  of  the  instrument  alleged  to  have  been  falsely  sworn  to, 
und  to  negative  the  same,  with  the  name  of  the  officer  or  court 
before  whom  the  instrument  was  sworn  to.     2  R.  S*  445. 

Construction  of  above  section. — Where  an  indictment  for  perjury 
did  not  purport  to  set  forth  a  copy  of  an  affidavit  in  the  making  of 
which  the  perjury  was  charged  to  have  been  committed,  or  of  any 
part  thereof,  or  set  out  the  tenor  of  such  affidavit  in  whole  or  in 
part,  but  only  set  out  the  substance  thereof  Heldy  that  the  indict- 
ment was,  for  this  reason,  fatally  defective,  and  should  have  becu 
quashed  on  motion.     36  Ind.  513. 

Materiality  of  the  matter  testified  to. — In  an  indictment  for  perjury, 
predicated  upon  the  alleged  false  swearing  of  the  defendant,  as  to 


OFFBNSBS   AGAINST   SOCIETY.  129 


Perjury — Subornation  of  perjury. 


a  material  matter,  whilst  testifying  as  a  witness  in  a  judicial  pro- 
ceeding, it  is  safficient,  as  to  that  fact,  to  allege  the  names  of  the 
parties  to  the  suit  in  which  the  perjury  is  alleged  to  have  beeD 
committed,  the  court  where  the  same  was  pending,  and  the  defend- 
ant sworn  as  a  witness,  averring  suoh  court  or  the  officer  adminis- 
tering such  oath  to  have  had  competent  authority,  and  the  statement 
sworn  to,  together  with  the  proper  averments  showing  it  to  have- 
been  false.     54  Ind.  407. 

Same. — Where  the  alleged  false  testimony  consisted  of  evidence 
tending  to  prove  an  alibi  for  one  on  trial  for  a  felony,  it  was  held  that 
the  materiality  of  the  testimony  without  a  direct  averment,  though 
the  given  did  not  necessarily  preclude  the  possibility  of  the  presence 
of  the  accused  at  the  place  where  the  crime  was  committed.  2^- 
Ind.  442. 

Same, — Where,  in  an  indictment  for  perjury,  in  giving  false- 
testimony  on  the  trial  of  a  cause,  the  materiality  of  the  evidence 
alleged  to  be  false  is  shown  by  the  nature  of  the  case,  no  express 
averment  of  its  materiality  is  necessary.     26  Ind.  493 ;  29  Id.  442. 

Same. — In  an  indictment  for  perjury,  under  section  40  of  the  act 
defining  felonies  (2  R.  S.  443),  it  must  appear  either  by  express 
averment,  or  from  other  facts  averred,  that  the  alleged  false  swear- 
ing was  '*  touching  a  matter  material  to  the  point  in  question.''  25* 
Ind.  243. 

Same. — Section  41  of  the  same  statute  contemplates  a  case  where 
the  oath  or  affirmation  was  not  required  by  law,  but  was  volunta- 
rily made  by  the  party,  and  in  that  case  it  is  not  necessary,  in  or- 
der to  support  an  indictment  for  perjury,  that  the  false  statement 
should  be  touching  a  material  matter.     Ibid. 

Same. — If  an  indictment  for  perjury  show  that  the  testimony 
alleged  to  be  false  was  material  to  the  issue,  an  express  allegation 
that  it  was  material  is  unnecessary.  7  Blackf.  25.  See  Id.  49;  25 
Ind.  243 ;  2  Blackf.  278. 

Materiality — False  evidence  improperly  admitted. — On  the  hearing 
of  an  application  for  an  order  of  affiliation  against  H.,  in  respect 
of  a  full-grown  bastard  child  born  in  March,  the  mother,  in  answer 
to  questions  put  to  her  in  cross-examination,  denied  having  had 
carnal  connection  with  G.  in  the  September  previous  to  the  birth. 
G.  was  called  to  contradict  her ;  the  justice  admitted  his  evidence,. 
and  he  willfully  and  falsely  swore  that  he  had  had  carnal  connection 
with  her  at  the  time  specified.  Held,  by  eleven  of  the  judgoft. 
(Crompton,  J.,  and  Martin  B.,  dissenting),  that,  although  the  evi- 
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dence  of  G-.  oaght  not  to  have  been  admitted  to  contradict  the 
mother  on  a  matter  which  went  only  to  her  credit,  still,  as  it 
was  admitted,  it  was  evidence  material  to  her  credit,  and,  conse* 
qacntly,  so  far  material  in  the  inquiry  before  the  justices  as  to  be 
capable  of  being  made  the  subject  of  an  indictment  against  G.  for 
perjnry.  The  Qaeen  v.  Oibbons,  Jan.  18,  1862,  cited  in  Am.  L.  R 
(N.  S.),  Vol.  I.  446. 

When  oath  or  affirmation  is  not  required  by  law. — Section  41  of  the 
statute  (2  E.  S.  443)  contemplates  a  case  where  the  oath  or  affirma- 
tion was  not  required  by  law,  but  was  voluntarily  made  by  the 
party,'  and  in  that  case,  it  is  not  necessary,  in  order  to  support  an 
indictment  for  perjury,  that  the  false  statement  should  be  teaching 
a  material  matter.     25  lod.  24  <.     See  36  Id.  513. 

The  materiality  of  the  false  testimony  is  a  question  of  law  for  the 
court,     10  Kans.  157. 

Incompetent  witness. — If  an  incompetent  witness  is  permitted  to 
testify,  and  testifies  falsely,  it  is  perjury.  2  Whart.  Crim.  Law, 
§  2209. 

Allegation  as  to  court  in  which  perjury  was  committed, — To  an  in- 
dictment for  perjury,  alleged  to  have  been  committed  upon  the  trial 
of  an  indictment  for  robbery,  it  was  objected  that  it  did  not  appear 
that  the  trial  in  which  the  perjury  was  alleged  to  have  been  com- 
mitted was  had  in  or  before  the  court.  It  was  alleged  that  the  in- 
dictment, upon  the  trial  of  which  the  alleged  perjury  was  com- 
mitted, was  found  on  a  day  named,  by  the  grand  jury  of  the  county, 
and  returned  into  the  court,  and  that  afterward  such  proceedings 
were  had,  that  the  accused  in  that  case  was  brought  into  said  c^urt 
and  pleaded  thereto  not  guilty,  upon  which  issue  such  proceedings 
were  had  that  afterward,  upon  a  day  named,  at  the  said  court,  so 
held  as  aforesaid,  a  trial  was  had,  etc.  Seld,  that  the  objection 
was  not  well  taken.     29  Ind.  442. 

The  court  must  have  jurisdiction  of  the  proceeding  in  which  the 
false  oath  was  taken.     2  Whart.  Crim.  Law,  7  ed.  §  2211. 

Proof  of  officer's  authority. — It  is  not  necessary  to  prove  the  ap- 
pointment of  the  officer  who  administered  the  oath,  it  being  only 
requlBito  that  he  performed  the  duties  of  the  office.  The  certificate 
of  the  officer  before  whom  an  affidavit  was  sworn  to — that  is,  the 
jurat — 18  sufficient,  ^rtma/aci«.     Ibid,  §  2272;  2  R  S.  445. 

Description  of  trial,  etc.,  in  which  perjury  was  committed. — An  in- 
dictment for  perjury,  after  describing  the  case  in  which  the  accused 
wa8  8Worn  as  a  witness,  the  names  of  the  parties,  the  issues  joined. 
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4ind  the  court  in  which  the  action  was  pending,  charged  that  the 
accused  '^  did,  upon  the  trial  of  the  matters  set  forth  in  said  plead- 
ings, take  his  corporal- oath  "  to  testify,  etc.,  teaching  the  issaes 
Joined  in  a  certain  action  then  pending  in  said  conrt,  wherein  A. 
and  B.  were  plaintifib,  and  C.  was  defendant,  describing  the  parties 
as  before.  JECeldj  that  the  indictment  charged  with  sufficient  cer- 
tainty, that  the  action  in  which  the  defendant  was  sworn  and  testl- 
^ed  as  a  witness,  was  the  same  action  in  w^ich  the  issues  describ- 
ing were  joined.     25  Ind.  369. 

What  the  indictment  must  contain, — In  an  indictment  for  perjury, 
•charged  to  have  been  committed  on  the  trial  of  a  cause  before  the 
^»nrt,  or  an  officer  thereof,  it  is  essential — 1st.  That  the  name  of 
the  court  should  be  stated,  and  that  such  court  should  have  a  legal 
existence ;  2d.  That  the  offense  should  be  charged  to  have  been 
committed  in  the  county  in  which  the  indictment  was  found  ;  and, 
3d.  That  it  should  appear  on  the  &ce,  or  be  alleged  in  the  body  of 
the  indictment,  that  the  evidence  on  which  the  assignment  of  per- 
jury is  based  was  material  to  the  determination  of  the  issue,  or  at 
least  proper  to  be  offered  on  the  trial  of  such  issue.  Guston  v.  The 
People,  61  Barb.,  cited  in  Am.  L.  R.  (K  S.),  Vol.  XL  263. 

Only  alleged  falsities  need  be  pleaded. — It  is  not  necessary  to  set 
out  the  whole  of  what  the  defendant  had  sworn  ;  only  those  parts 
■alleged  to  be  false  must  be  stated,  and  such  parts  may  be  lumped 
in  one  count.  The  question  by  which  the  alleged  false  answers 
were  elicited  is  also  unnecessary.     2  Whart.  Crim.  Law,  §  2255. 

Oath — Meaning  of, — The  terms  "  corporal  oath,"  and  "  solemn 
•oath,"  are  used  synonymously,  and  an  oath  taken  with  the  uplifted 
band  may  be  properly  described  by  either  term.     1  Ind.  184. 

Perjury  in  civil  trial  by  jury  of  six  men, — The  indictment  m 
fluch  case  alleged  the  perjuiy  to  have  been  committed  on  a  trial 
before  a  justice  and  a  jury  of  six  men.  The  trial  seemed  to 
have  been  with  consent  of  parties.  Held,  that  the  consent  was 
a  waiver  of  whatever  irregularity  there  might  have  been  as  to 
the  jury.  7  Blackf.  25.  But  if  the  perjury  were  committed  on 
the  trial  of  a  Criminal  cause,  the  rule  would  doubtless  be  otherwise. 
54  Ind.  461. 

Innuendoes. — Where  these  are  necessary  to  make  out  the  sense, 
their  omission  is  fatal.    2  Whart.  Grim.  Law,  §  2258. 

By  one  only, — The  crime  being  distinct,  several  persons  can 
not  be  joined.    2  Whart.  Grim.  Law,  §  2208. 

Deputy  clerk, — A  person  can  not,  as  deputy  clerk,  administer  an 
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oath,  anless  he  has  been  appointed  as  such  depaty  in  writing,  and 
been  sworn  according  to  law. 

On  an  indictment  for  perjary,  the  defendant  may  show  that 
the  person  who  bad  administered  the  oath  alleged  to  be  falH& 
had  no  authority  to  administer  it.  8  Blackf  154.  See  2  Blackf. 
35. 

EVIDENCE. 

'  Alibi. — On  the  trial  of  an  indictment  against  A.,  for  perjury^ 
where  the  perjury  was  alleged  of  the  evidence  given  by  the  accused 
on  the  trial  of  an  indictment  against  B.,  for  robbery,  in  swearing  to 
facts  tending  to  show  that  B.  was  not  at  the  place  where  the  crime 
was  committed,  evidence  of  the  conduct  of  B.,  at  and  prior  to  the 
time  of  his  arrest,  was  held  not  to  be  admissible.     29  Ind.  443. 

Same, — Positive  proof  of  the  guilt  of  B.  would  be  admissible 
in  such  case,  as  a  fact  or  circumstance  tending  to  show  that  he 
was  not  at  the  place  sworn  to  by  A.,  and  that  A.'s  statement  upon 
that  subject  was  false,  but  proof  of  the  guilt  of  B.  is  not  nec- 
essary to  establish  the  charge  of  perjury  against  A.     Ibid. 

JSame—Amouni  of  evidence. — In  a  prosecution  for  perjury,  the  tes- 
timony of  a  single  witness  to  the  falsity  of  the  matter  sworn  to  by 
the  defendant,  is  not  sufficient  to  justify  a  conviction.  There  must 
be  such  corroborative  evidence  upon  the  material  point  as  to- 
clearly  satisfy  the  mind  of  the  falsity  of  the  sworn  statements  of 
the  accused.     Ibid.    Bee  26  Ind.  493. 

Custom — Instructions  to  jury. — On  the  trial  of  a  defendant  on  an 
indictment  for  perjury,  it  was  error  for  the  court  to  instruct  the 
jur}'  that  they  must  find,  ^^  beyond  a  reasonable  doubt,  that  the  de- 
fendant was  sworn  before  giving  the  evidence  on  which  he  was 
charged  with  having  committed  perjury ;  but  it  being  the  uniform 
rule  and  custom  in  the  courts  to  administer  oaths  to  witnesses  be- 
fore they  testify,  you  will  be  justified  in  finding  that  the  defendant 
was  sworn  on  less  evidence  than  would  be  necessary  to  establish 
a  fact  of  a  different  character,  not  occurring  according  to  any  fized 
rule  or  custom."     48  Ind.  473. 

Evidence — Corroboration. — Where,  on  the  trial  of  an  indictment 
for  perjury,  there  is  the  positive  testimony  of  one  witness  in  sup- 
port of  the  indictment,  the  corroborating  testimony  required  by 
the  statute  to  authorize  a  conviction,  need  not  be  equivalent  to  the 
positive  evidence  of  a  witness.     26  Ind.  493. 

Construction   of  deed. — An  indictment  for  perjury  can  not  be 
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maintained  where  the  supposed  perjary  depends  apon  the  construc- 
tion of  a  deed.    8  Blackf.  452. 

Variance, — This  was  an  indictment  for  perjury,  against  John  G, 
Tardy ^  and  the  affidavit  of  which  the  perjary  was  assigned  is  al- 
leged in  the  indictment  to  he  signed  hy  him.  Held^  that  an  affi- 
davit, signed  Jonh  Gariel  Tardy^  was  not,  in  consequence  of  the 
variance,  admissihle  as  evidence  in  support  of  the  indictment.  4 
Blackf.  152. 

yariance, — An  indictment  for  perjury  alleged  that  the  offense 
was  committed  on  the  trial  of  an  issue  between  A,  and  £.,  in  a  suit 
by  the  former  against  the  latter ;  the  record  of  a  cause  commenced 
by  A.  aguinst  B.  and  C,  was  offered  in  evidence,  in  which  cause  C, 
was  returned  "  no  inhabitant,"  and  an  issue  was  joined  and  tried 
between  A.  and  B,  Held,  that  there  was  no  material  variance  be- 
tween  the  proof  and  the  allegation.  A  statement  in  the  record, 
that  on,  etc.,  by  the  oath,  etc.,  it  was  presented  as  follows,  etc, : 
{copying  the  indictment),  is  not  objectionable  for  being  in  the  past 
tense.     1  Blackf  193. 

Same — Ex  post  facto. — A  person  guilty  of  perjury,  when  the 
punishment  was  whipping,  not  exceeding  one  hundred  stripes,  was 
prosecuted  and  convicted  after  the  taking  effect  of  a  statute,  by 
which  the  punishment  for  subsequent  convictions  of  the  crime  was 
xshanged  to  confinement  in  the  penitentiary,  not  exceeding  seven 
years.  Held^  that  the  conclusion  of  the  indictment  in  the  singular, 
contra  formam  statuti,  was  sufficient;  that  the  statute  making  this 
<:hange  in  the  punishment  was  not  ex  post  facto,  acccording  to  the 
meaning  of  these  words  in  the  constitution,  and  that  a  sentence 
•of  the  offender  to  the  penitentiary,  under  these  circumstances,  was 
not  erroneous.    Ibid. 

The  provision  in  the  constitution,  that  no  ex  post  facto  law  shall 
be  made,  means  that  the  legislature  shall  not  pass  any  law,  after  a 
fact  done  by  a  citizen,  which  shall  have  relation  to  the  fact,  so  as 
to  punish  that  which  was  innocent  when  done,  or  to  add  to  the 
punishment  of  that  which  was  criminal,  or  to  increase  the  malig- 
nity of  a  crime,  or  to  alter  the  rules  of  evidence  so  as  to  make 
conviction  more  easy.    Ibid. 
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Sec.  2.  Combination  to  Commit  Fbloi^t. 

Sec.  1.  Any  person  or  persons  who  shall  unite  or  combine 
with  any  other  person  or  persons,  for  the  purpose  of  commit- 
ting a  felony,  or  any  person  or  persons  who  shall  knowingly 
unite  with  any  other  person  or  persons,  or  body,  or  associ^ 
ation  or  combination  of  persons,  whose  object  is  the  com- 
mission of  a  felony  or  felonies,  shall  be  guilty  of  a  felony, 
and  upon  conviction  shall  be  fined  in  any  sum  not  exceeding^ 
five  thousand  dollars,  and  be  imprisoned  in  the  state  prison 
not  less  than  two  nor  more  than  twenty-one  years  :  Providedy 
that,  in  any  indictment  under  this  section,  it  shall  not  be^ 
necessary  to  charge  the  particular  felony  which  it  was,  the 
purpose  of  such  person  or  persons,  or  the  object  of  each: 
[such]  person  or  persons,  or  body,  association,  or  combination^ 
oF  persons  to  commit.    Act  May  81,  1861,  2  R.  S.  451. 

CHARGE. 

Combination  to  commit  robbery. 

That  A.  B.,  on  the  —  day  of ,  in  the  year  ,  at  said 

county,  did  unlawfully  and  feloniously  unite,  combine  and  con- 
spire with  one  C.  D.,  for  the  purpose  of  feloniously  and  unlawfully 
making  an  assault  upon  one  E.  F.,  and  for  the  purpose  and  with 
the  intent  then  and  there  of  feloniously  and  forcibly,  by  violence 
and  putting  in  fear,  taking  from  the  person  of  the  said  E.  F.,  one 
United  States  treasury  note,  of  the  denomination  and  value  of  fifty 
dollars,  of  the  goods  and  chattels  of  the  said  E.  F. 

Oonstitutional  law. — The  proviso  in  the  statute,  that  it  shall  not 
be  necessary  in  the  indictment  to  charge  the  particular  felony  in- 
tended to  be  committed,  is  unconstitutional,  against  natural  law,, 
and  void.    49  Ind.  186. 

The  averment  in  such  an  indictment  should  be  specific  and  full  in 
describing  the  intended  felony.  It  is  not  necessary,  however,  to 
charge  an  overt  act.     Ibid  ;  2  Bish.  Grim.  Proced.  §  169. 

An  indictment,  under  this  statute^  charging  a  combination  unlaw- 
fully to  prevent  the  course  of  justice,  and  secure  the  acquittal  of  a 
person  charged  with  a  criminal  offense,  is  insufficient,  though  perjury 
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18  shown  to  be  the  means  by  which  it  was  proposed  to  accomplish 
the  purpose.    50  Ind.  465. 

Qucsre:  Whether  a  case  of  combination,  with  intent  to  commit 
perjury,  woald  be  within  the  statute,  inasmuch  as  such  a  felony  is 
in  its  nature  several,  and  can  not  be  committed  jointly,  like  some 
other  felonies.     Ibid. 

The  statiUe  creates  two  distinct  offenses :  1.  Uniting  or  combining 
for  the  purpose  of  committing  a  felony ;  and,  2.  Knowingly  uniting 
with  any  other  person  or  persons,  etc.,  whose  object  is  the  commis- 
'  sion  of  a  felony  or  felonies.    Ibid. 

The  venue  may  be  laid  in  any  county  in  which  the  defendants,  or 
any  of  them,  did  an  act  in  furtherance  of  the  common  object  of  the 
conspiracy.    4  East.  164. 

A  criminal  liability  is  incurred^  whether  the  thing  agreed  upon 
is  accomplished  or  not.    Bish.  Crim.  Law,  §  1024. 

The  combination  makes  the  offense^  if  the  purpose  exists  to  com- 
mit the  felony,  whether  any  step  is  taken  in  pursuance  of  the  con- 
spiracy or  not    Id.,  §  519  and  note. 


8bo.  8.    Nuisances  —  Disorderly  Houses — Throwing  Dead 

Animals  in  Streams. 

Seo.  8.  Every  person  who  shall  erect,  or  continue  and  main- 
tain, any  public  nuisance,  to  the  injury  of  any  part  of  the 
citizens  of  this  state,  shall  be  fined  not  exceeding  one  hun- 
dred dollars.    2  R.  S.  460. 


Abating  nuisance. 

Sec.  9.  After  any  person  shall  have  been  convicted  of  erect- 
ing or  maintaining  any  public  nuisance,  the  court  may  make 
it  a  part  of  the  judgment  that  such  nuisance  be  removed  by 
the  proper  oflicer,  and  no  proceeding  regulating  the  writ  of 
ad  quod  damnum  shall  bar  any  prosecution  under  this  and  the 
preceding  section.    2  R.  S.  461. 

Definition  of  nuiscince. 

Sec.  628.  Whatever  is  injurious  to  health,  or  indecent,  or 
offensive  to  the  senses,  or  an  obstruction  to  the  free  use  of 
property,  so  as  essentially  to  interfere  with  the  comfortable 
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€njoymeDt  of  life  or  property,  is  a  uuisance^  and  the  subject 
of  an  action.     2  R.  S.  258. 


CHARGES. 

1.    Carrying  on  offensive  trade. 

That  A.  B.,  on  the  tenth  day  of  May,  a.  d.  1865,  at  said  coanty, 

to  wit,  upon  lot  number ,  on  street,  in  the  city  of  New 

Albany,  in  said  county,  and  near  the  dwelling-houses  of  divers  citi- 
zens of  the  State  of  Indiana,  did  unlawfully  erect,  and  cause  and 
procure  to  be  erected,  a  certain  furnace  and  boiler,  for  the  purpose 
of  boiling  tripe  and  other  entrails  and  offal  of  beasts ;  and  that  the 
said  A.  fi.,  on  the  day  and  year,  and  at  the  place  aforesaid,  and  on 
divers  other  days  and  tinges  between  that  day  and  the  day  of  the 
making  of  this  presentment,  at  the  place  aforesaid,  unlawfully  did 
boil,  and  cause  and  procure  to  be  boiled,  in  the  said  boiler,  divers  large 
quantities  of  tripe  and  other  entrails  and  offal  of  beasts;  by  reason 
whereof  divers  noisome,  offensive,  and  unwholesome  smokes,  smells, 
and  stenches,  during  the  time  aforesaid,  were  from  thence  emitted 
and  issued,  so  that  the  air  then  and  there  was,  and  yet  is,  greatly 
filled  and  impregnated  with  suid  smokes,  smells,  and  stenches,  and 
made  offensive,  uncomfortable,  and  unwholesome,  to  the  great  in- 
jury and  annoyance  of  the  said  citizens  of  the  State  of  Indiana. 
Bicknell's  Crim.  Pr.  399. 

2.   Putting  dead  carcass  in  a  field  near  highway. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  the 

township  of ,  in  said  county,  unlawfully  erected,  continued,  and 

maintained  a  certain  public  nuisance,  by  then  and  there  unlawfully 
putting  the  carcass  of  a  certain  dead  hog  into  a  certain  field  of  him, 
the  said  A.  B.,  near  to  a  certain  public  highway  and  road  there  situ- 
ate, along  which  highway  and  road  divers  citizens  of  the  State  of  In- 
diana were  then  and  there  in  the  habit  of  passing  and  abiding,  and 
did  pass  and  abide,  and  the  said  dead  hog,  he,  the  said  A.  B.,  did 
then  and  there  knowingly  permit  and  suffer  to  be  and  remain  for 
a  long  space  of  time,  to  wit,  for  the  space  of  ten  days  thereafter ; 
by  reason  whereof  divers  noisome,  offensive,  and  unwholesome 
smells  and  stenches  were  then  and  there  emitted  and  issued,  so  that 
the  air  for  a  great  distance  around  said  dead  hog,  to  wit,  for  the 
distance  of  one  mile  on  and  along  said  highway,  was  thereby  greatly 
filled  and  impregnated  with  the  said  smells  and  stenches,  and  was 
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rendered  offensive,  ancomfortable,  unwholesome,  and  noxious, 
to  the  great  injury,  annoyance,  and  common  nuisance  of  all  the 
said  citizens  of  the  State  of  Indiana,  then  and  thet*e,  as  afore* 
said,  passing  and  abiding. 

3.  Keeping  bawdy-house. 

That  A.  B.,  C.  D.,  and  B.  P.,  on  the day  of ,  in  the  year 

,  and  from  that  day  continually  until  the  day  of  the  making 

of  this  presentment,  upon  lot  number ,  on street,  in  tho 

city  of ,  in  said  county,  and  near  the  dwelling-houses  of  divem 

citizens  of  the  State  of  Indiana,  did  unlawfully  erect,  continue,  and 
maintain  a  certain  public  nuisance,  to  wit,  a  certain  building,  to  wit^ 
a  house  of  ill-fame  and  bawdy-house,  then  and  on  said  other  days 
and  tiroes,  there  situate,  kept  and  used  as  such  house  of  ill-fame 
and  bawdy-house,  and  then  and  on  said  other  days  and  times  re- 
sorted to  for  the  purposes  of  prostitution  and  lewdness ;  and  that 
tho  said  A.  B.,  C.  D.,  and  E.  F.,  in  said  house,  for  their  own  lucre 
and  gain,  certain  persons,  as  well  men  as  women,  of  evil  name  and 
fame,  and  dishonest  conversation,  to  frequent  and  come  together, 
did  then,  and  on  said  other  days,  unlawfully  and  willfully  cause, 
permit,  and  procure,  and  said  men  and  women,  in  said  house,  as 
well  in  the  day  as  in  the  night,  then  and  on  said  other  days  and 
times,  there  did  suffer  and  permit  to  be  and  remain  whoring,  tip- 
pling, blackguarding,  swearing,  cursing,  hallooing,  shouting,  ca- 
rousing, and  making  great  noises,  to  the  great  injury  and  common 
nuisance  of  all  good  citizens,  then  and  on  said  other  days  and  times 
there  residing,  passing,  and  being. 

FORM  AND   CONTENTS. 

Turnpike — Failure  to  repair  not  nuisance, — An  indictment  will 
not  lie  against  the  directors  of  a  turnpike  company  for  a  nuisance 
in  failing  to  repair  their  road  by  building  a  new  bridge  in  the 
place  of  one  that  has  been  swept  away  by  a  flood.    48  Ind.  425. 

Definition  of  offense, — The  statute  making  the  erecting  or  main- 
taining of  a  public  nuisance  a  misdemeanor,  sufficiently  defines  the 
offense.    27  Ind.  430.     See  2  Whart.  Crim.  Law,  §  2362. 

Information — Urinating  in  spring  of  water, — An  information  for 
a  nuisance,  charging  the  defendant  with  urinating  in  a  spring  of 
water,  near  a  public  highway,  from  which  many  persons  in  the 
Ticinity,  and  travelers  on  the  highway,  were  accustomed  to  drink, 
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Iberoby  rendering  the  water  of  the  spring  unfit  for  use,  etc.,  was- 
beld  to  be  good.    21)  Ind.  517.     See  14  Ind.  29. 

Letting  stallion  to  mares. — Indictment  against  C.  for  keeping  pub- 
lic nnisance.  The  offense  was  charged  as  follows :  That  said  O.r 
late,  etc.,  on,  etc.,  at,  etc.,  in  and  npon  a  public  street  within  the  lim- 
its of  the  town  of  B.,  in  said  county,  did  then  and  there  unlawfully, 
on  said  street,  erect,  continue,  and  maintain  on  other  days  and  times 
thenceforward,  for  the  space  of  three  months  then  next  following, 
by  th<en  and  there,  in  the  public  street  aforesaid,  in  the  limits  of  the 
town  aforesaid,  in  the  county  aforesaid,  on  the  days  and  times  afore- 
said, in  the  public  view  of  the  inhabitants  of  said  town,  and  oth^r 
citiisens  of  the  State  of  Indiana^  who  were  wont  and  accustomed  to 
pass  and  repass  on,  in,  and  through  said  street,  erecting,  keeping, 
and  letting  to  mares,  a  certain  stallion  which  he,  the  said  0.,  did  then 
and  there  unlawfully  keep  and  let  to  mares,  etc.  Held^  that  the 
indictment  sufficiently  showed  that  G.  had  not  provided  an  inclosure 
in  which  his  stallion  was  let  to  mares,  and,  though  negligently 
drawn,  substantially  described  the  offense.    3  Ind.  193, 

Making  fence  across  highway, — The  making  of  a  fence  across  a 
public  highway,  is  a  public  nuisance,  and  is  indictable  under  the 
R  S.  of  1843,  p.  974.     2  Ind.  440. 

If  two  statutes  be  inconsistent  with  each  ether,  the  last  must 
govern.    Ibid. 

Keeping  a  bawdy-house  is  a  nuisance, — Stephens'  Crim.  Law,  105^ 
4  Bl.  Com.  168;  2  Whart.  Crim.  Law,  §  2392. 

Glanders, — One  count  of  an  indictment  charged  that  the  defend- 
ant had  a  mare  infected  with  a  contagions,  infectious,  and  danger- 
ous disease,  called  the  glanders,  and  that  he,  well  knowing  the 
premises,  whilst  the  mare  was  so  infected,  brought  it  into  a  publia 
place  and  way,  where  divers  liege  subjects  then  were,  ^'  to  the  great 
danger  of  infecting  with  the  said  contagious,  infectious,  and  dan- 
gerous disease,"  the  liege  subjects  in  and  near,  etc.,  to  the  common 
nuisances,  etc.,  against  the  peace,  etc.  Held,  good,  afler  verdict,, 
without  an  allegation  that  the  defendant  knew  the  glandi*rs  to  h& 
a  disease  which  was  communicable  to  the  human  race  by  infection. 
Rey  V.  Henson,  Digest  Am.  L.  R.  714. 

Community  must  be  affected. — The  offense  must  not  be  confine<i  to 
individuals,  but  must  have  within  its  range  the  community  ut 
large.  It  is  enough  if  it  offends  the  senses  or  disturbs  the  comfort 
of  the  community.  The  degree  of  populousness  must  be  taken 
into  consideration  ;  and  it  is  not  enough  for  a  thing  to  be  annoy- 
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ing  to  the  commonity,  bat  it  most  be  reasonttbly  so.    2  Whart.. 
Crim.  Law  (7  od.)  §§  2363-2366. 

What  is  a  "  house  f " — A  single  room,  kept  for  the  purpose  of  gen- 
eral prostitation,  is  a  *<  bonso  of  ill-fame.''     Id.,  §  2100. 

Abatement  of  nuisance. — Under  section  9  of  the  statute  cited 
above  (2  R,  S.  461),  the  nuisance  may  be  abated  by  order  of  court, 
but  in  such  cases  an  exact  description  of  the  premises  ought  to  be 
given  in  the  indictment,  so  as  to  enable  the  sheriff  to  execute  the 
order.     See  5  Ind.  433. 

Same, — But  a  conviction  for  keeping  a  ball  alley  in  a  disorderly 
manner  will  not  authorize  the  court  to  order  the  ball  alley  to  be- 
abated.     8  Biackf  205. 

Same. — It  has  also  been  held  that  an  information  for  a  nuisance* 
in  keeping  a  liquor  shop  in  a  disorderly  manner  need  not  describe 
the  precise  locality  of  the  nuisance.  6  Ind.  444.  For,  in  such  a 
case,  the  abatement  of  the  liquor  shop  would  not  be  part  of  the 
judgment.  See  14  Ind.  234.  But,  under  the  present  liquor  law, 
this  is  necessary,  as  will  be  seen  hereafler. 

Description  of  locality  of  nuisance, — The  indictment  charged  that 
the  defendant  on,  etc.,  at,  etc.,  unlawfully,  etc.,  did  maintain  "  a. 
certain  mill-dam  in,  about,  and  across  a  certain  stream  of  water  in 
said  county,  called  Elkhart  river."  Held^  that  the  locality  of  the 
nuisance  was  not  described  with  sufficient  certainty,  even  on 
error.     5  Ind.  433. 

Biuking  of  water  over  highway  is  nuisance. — The  backing  of  water 
over  a  public  highway,  to  the  injury  and  annoyance  of  the  public^ 
by  the  erection  of  a  mill-dam,  is  a  common  nuisance.    4  Ind.  515. 

A  railroad  in  a  city  is  not  necessarily  a  nuisance.    12  Ind.  551. 

On  an  indictment  against  several  for  keeping  a  nuisance,  those 
guilty  may  be  convicted,  and  those  innocent  acquitted.  8  Biackf. 
205 ;  8  Ind.  440. 

Effect  of  nuisance. — The  jury,  in  cases  of  nuisance,  may  look  to> 
the  evidence  of  acts  done,  and  the  probable  consequence  of  them, 
rather  than  to  testimony  of  particular  witnesses  as  to  the  effect 
such  acts  had  upon  them.     14  Ind.  287.     See  8  Biackf.  175. 

It  is  neither  a  cruel  nor  an  unusual  punishment  to  adjudge  the 
abatement  of  a  nuisance.    45  Ind.  338. 

Bawdy-house. — To  constitute  a  bawdy-house,  it  is  not  necessary 
that  there  should  be  any  disorder  visible  from  outside.  R.  Y.  Bice,. 
Law  R.  1  C.  C.  21. 

Evidence — Variance. — In  a  prosecution    for  the  erection    and 
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maintonance  of  a  nnisance,  where  it  is  alleged  that  the  nuisaDce  is 
located  apon  a  particular  tract  of  land,  the  state  is  bound  to  prove 
the  location  as  alleged,  or  fail  in  the  prosecation.    42  Ind.  161. 

Same — MiU-dam. — In  a  prosecution  for  a  nuisance,  in  the  erec- 
tion and  continuance  of  a  mill-dam,  the  defendant  justified  under 
an  act  of  the  legislature  authorizing  his  grantor  to  construct  the 
dam.  The  deeds  given  in  evidence  to  show  the  defendant's  title 
described  only  the  mill  seat  by  metes  and  bounds,  and  to  show  his 
title  to  the  dam,  the  defendant  offered  to  prove  that  the  dam  waa 
built  by  the  person  to  whom  the  legislative  grant  was  given,  and 
that  he  and  his  grantees  had  ever  since  been  in  possession  under 
a  claim  of  right  from  him.  Hdd^  that  the  evidence  was  compe- 
tent, and  sufficient  for  the  purpose  offered.     28  Ind.  257. 

Same, — Wherever,  in  the  course  of  a  stream,  it  ceases  to  be  a 
public  highway  for  commerce  between  this  and  other  states,  at 
that  point  its  national  character  terminates,  and  above  that  it  is 
within  the  exclusive  jurisdiction  of  the  state,  and  a  legislative  act 
authorizing  its  obstruction  by  a  mill-dam  is  a  good  defense  to  a 
prosecution  for  a  nuisance.     Id.  258. 

JErecting  feeder 'dam  y  etc,  in  canal. — Indictment  against  the  per- 
sons composing  the  Wabash  and  Erie  Canal,  for  erecting  a  feeder- 
dam,  etc.,  which  was  part  of  said  canal.  The  dam  was  erected  un- 
der the  act  of  1846,  to  provide  for  the  funded  debt  of  the  state, 
and  for  the  completion  of  said  canal  to  JEvansville.  No  act  of 
wantonness  was  shown  in  erection  of  the  dam.  Meld,  that  the  in- 
dictment was  not  sustained.     6  Ind.  165. 

The  state  has  exclusive  jurisdiction  over  streams  within  her  ter- 
ritorial limits,  which  can  be  navigated  only  for  short  distances,  at 
brief  periods,  by  inferior  craft,  and  may  obstruct  them  at  pleasure 
for  the  public  good.     Ibid. 

The  act  of  March  4,  1858  (acts  1853,  p.  17),  clearly  manifests  tli« 
fitate's  intention  to  remit  the  punishment  for  the  act  on  which  the 
indictment  in  this  case  is  founded ;  and  in  a  case  so  anomalous  as 
this,  it  is  not  perceived  that  any  principle  would  be  violated  by 
giving  it  full  effect.     Ibid. 

Evidence — In  bar. — On  the  trial  of  an  indictment  for  establishing 
a  noxious  trade,  near  certain  dwellings,  etc.,  the  defendant  may 
prove,  in  bar  of  the  prosecution,  under  the  general  issue,  that  the 
dwelling-house  in  the  vicinity  of  the  place,  etc.,  was  built  after  the 
establishment  of  the  alleged  nuisance.     7  Blackf  534. 

Ad  quod  damnum, —  W?ien  no  defense, — To  an  indictment  for  main- 
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taioiDg  a  nuisance,  in  backing  water  over  highway,  by  erection  or 
mill-dam,  it  is  no  defense,  under  the  R,  S.  1843,  that  the  defendant 
may  have  acquired  a  right  by  virtue  of  a  writ  of  ad  quod  damnum^ 
to  the  use  of  the  land  of  individuals  on  which  the  highway  runs, 
for  the  purpose  of  flowing  the  water  upon  the  land.    4  Ind.  515. 

Same. — Neither  is  a  prescription  from  a  twenty  years*  contin- 
uance of  the  nuisance  a  defense.     Ibid. 

"  Bavcdy 'houses  " — "  Mouses  of  ill-fame  " — Beputation. — These^ 
terms  are  synonymous,  and  the  '^  ill-fame  "  of  the  house  is  a  subject 
of  admissible  proof;  and  from  the  necessity  of  the  case,  the  bad 
character  of  the  persons  visiting  the  house  may  be  put  in  evidence.. 
For,  as  a  general  thing,  the  fact  that  the  house  was  used  for  pur- 
poses of  prostitution  can  only  be  proved  by  circumstancial  evi- 
dence, of  which  the  reputation  is  only  of  value  as  giving  inferen- 
tial proof  of  the  fact  of  guilt.  It  is  error  to  charge  the  jury  that 
they  are  to  convict  if  the  house  has  a  bad  reputation.  They  must 
only  convict  if  they  believe  the  house  to  be  of  ill-fame.  2  Whart. 
Crim  Law,  7  ed.  §  23956,  and  authorities. 

Keeping  disorderly  liquor  house. 

Sec.  17.  Every  place,  house,  arbor,  room,  or  shed,  whereia 
spiritous,  vinous,  or  malt  liquors  are  sold,  bartered,  or  given 
away,  or  sufi'ered  to  be  drank,  if  kept  in  a  disorderly  man- 
ner,  shall  be  deemed  a  common  nuisance,  and  the  keeper 
thereof,  upon  conviction,  shall  forfeit  his  license,  and  be  fined 
in  any  sum  not  less  than  ten  nor  more  than  one  hundred 
dollars :  Provided,  that  no  prosecution  shall  be  instituted  or 
maintained  against  any  person  for  any  violation  of  the  pro- 
visions of  this  act  occurring  between  the  time  when  it  shall 
take  effect  and  the  close  of  the  first  regular  session  of  the 
board  of  commissioners  of  the  proper  county,  the  beginnings 
of  which  session  not  taking  place  in  less  time  than  four 
weeks  after  this  act  shall  have  taken  effect.  1  R.  8.  872,  873 
(act  of  1876). 

Sec.  10.  All  places  wherein  intoxicating  liquors  are  sold,  if 
kept  in  a  disorderly  manner,  shall  be  deemed  public  nui- 
sances ;  and  every  person  who  shall  erect,  continue,  or  main- 
tain any  such  nuisance,  to  the  annoyance  or  injury  of  any 
part  of  the  citizens  of  this  state,  shall,  upon  conviction,  be. 
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fined  for  every  day  the  same  is  bo  kept,  not  less  than  twenty, 
nor  more  than  one  hundred  dollars.    2  R.  8.  462. 


CHABOE8. 

1.  (Under  sec.  17, 1  R.  S.  872.) 

That  A.  B.,  on  the  day  of ,  in  the  year ,  and  on 

divers  other  days  and  times  between  that  day  and  the  making  of 

this  presentment,  on  ont-lot  n amber ,  in addition  to  the 

town  of  * ,  in  said  county,  near  a  pablic  street  and  near  tho 

•dwelling-honses  and  residences  of  divers  inhabitants  of  the  State  of 
Indiana,  kept  a  certain  house  and  room  wherein  spiritaous,  vinous, 
and  malt  liquors  were  sold,  bartered,  given  away,  and  suffered 
to  be  drank,  he  the  said  A.  B.,  then  and  there  having  a  license  ac- 
cording to  the  provisions  of  an  act  of  the  legislature  of  Indiana, 
approved  March  17,  1875,  to  sell,  barter,  and  give  away  in  less 
quantities  than  a  quart  at  a  time,  and  suffer  to  be  drauk,  such  spiritu- 
ous, vinous,  and  malt  liquors  in  bis  said  house  and  room  upon  said 

described  out-lot  ;   and  then  and  there  unlawfully  kept  the 

said  house  and  room  in  u  disorderly  manner,  by  then  and  there 
unlawfully  permitting  and  encouraging  divers  persons  to  be  and 
remain  in  and  about  said  house  and  room,  by  night  and  by  day, 
drinking,  carousing,  swearing,  hallowing,  fighting,  quarreling, 
yelling,  and  otherwise  misbehaving  themselves,  to  the  injury  and 
•disturbance  of  all  the  citizens  of  the  State  of  Indiana  then  and 
there  abiding  and  passing. 

2.  (Under  sec.  10,2  R.S. 462.) 

That  A.  B.,  on  the day  of ,  in  the  year ,  and  from 

that  day  continuously  until  the  day  of  the  making  of  this  present- 
ment, on  lot ,  in  addition  to  the  town  of ,  at  said 

county,  on  — -  street,  one  of  the  public  streets  of  said  town,  and 
near  the  dwelling-houses  of  divers  citizens  of  the  State  of  Indi- 
ana, did  unlawfully  erect,  continue,  and  maintain  a  certain  public 
nuisance,  to  wit,  a  certain  disorderly  house  and  place  wherein  in- 
toxicating liquors  were  then  and  there  sold  in  violation  of  law  and 
without  license,  and  then  and  there  unlawfully  kept  the  said  place 
in  a  very  ill-governed  and  disorderly  manner,  by  then  and  there 
unlawfully,  for  his  own  lucre  and  gain,  certain  persons,  as  well  men 
4ts  women,  of  evil  name  and  fame,  and  dishonest  conversation,  to 
irequent  and  come  together  there,  unlawfully  and  willfully  did 
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-eanse  and  procure,  and  the  said  men  and  women  in  his  said  house 
and  place,  as  well  in  the  night  as  in  the  day,  then  and  there  to  be 
and  to  remain,  drinking,  tippling,  swearing,  carsing,  dancing,  quar- 
reling, fighting,  hallowing,  shouting,  carousing,  and  otherwise  mis- 
hehaving  themselves,  unlawfully  and  willfully  did  permit  and  suffer, 
to  the  great  damage,  annoyance,  and  injury,  and  common  nuisance 
•of  all  good  citijBeuB  then  and  there  residing,  passing,  and  being. 

Liquor  law — Constitutional  law. — The  offence  of  keeping  a  com- 
mon nuisance,  as  defined  in  section  seventeen  of  the  present  liquor 
law  of  this  state,  is  properly  embraced  within  the  title  of  such  law. 
.54  Ind.  462. 

Same — Particularity  of  description. — An  indictment  under  such 
law  for  keeping  a  nuisance,  which  does  not  seek  the  abatement 
thereof,  describing  the  place  where  it  is  alleged  to  be  maintained, 
as  in  a  certain  kind  of  building  situated  on  certain  town  lots,  par- 
ticularily  described,  but  not  specifying  any  particular  location 
thereon,  is  sufficient  as  a  description  of  such  premises.     Ibid. 

Same. — The  gist  of  keeping  such  common  nuisance  does  not  con- 
sist in  the  selling,  etc.,  intoxicating  liquor,  but  in  the  keeper's  so 
doing  or  allowing  the  same  to  be  done,  in  a  place  by  him  '^  kept  in 
-a  disorderly  manner."     Ibid. 

Same — Keeping  disorderly  house — Indictment, — An  indictment  un- 
der section  17  of  the  act  of  March  17,  1875,  (Acts  1875,  Spec. 
Sees.  58),  for  keeping  in  a  disorderly  manner  a  house,  etc.,  wherein 
intoxicating  liquors  are  sold,  which,  besides  averring  that  the  de- 
fendant had  a  license,  does  not  also  aver  the  place  to  which  his  lic- 
ense was  applicable,  and  that  that  place  was  kept  in  a  disorderly 
manner,  is  bad  on  motion  to  quash.     52  Ind.  488. 

Acts  constituting  disorder — Prosecution  by  affidavit. — In  a  prosecu- 
tion by  affidavit  under  the  liquor  law  of  1859  (1  G.  &  H.  614),  for 
keeping  in  a  disorderly  manner  a  house  where  intoxicating  liquors 
were  sold,  etc.,  the  affidavit  was  insufficient  when  it  failed  to  specify 
the  acts  constituting  the  disorddr.    47  Ind.  180. 

Legislative  power — Place  where  intoxicating  liquors  are  sold. — The 
legislature  has  the  power  to  declare  a  place  where  intoxicating  liq- 
uors are  sold  in  violation  of  law,  to  be  drank  on  the  premises,  a 
nuisance.     45.  Ind.  338. 

Same — Abatement  of. — It  is  neither  a  cruel  nor  an  unusual  pun- 
ishment to  adjudge  the  abatement  of  a  nuisance.  Such  a  judgment 
is  authorised  in  either  u  civil  or  a  criminal  action.    Ibid. 
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Indictment — Statute  construed. — An  indictmont  under  the  seventh 
section  of  the  act  to  regulate  the  sale  of  intoxicating  liquors, 
approved  Feburary  27,  1873,  charging  the  defendant  with  sell- 
ing liquors  to  be  drank  on  the  premises,  and  to  persons  intoxi- 
cated, and  to  those  in  the  habit  of  becoming  intoxicated,  must 
give  the  names  of  the  persons  to  whom  such  sales  were  made,  or 
allege  that  their  names  are  unknown.  The  eighteenth  section  oi 
the  said  act  does  not  dispense  with  the  necessity  of  giving  such 
names  in  the  indictment.     Ibid, 

Constitutional  law — Legislative  power. — The  legislature  has  not 
the  power  to  dispense  with  such  allegations  in  indictments  as  are 
essential  to  reasonable  particularity  and  certainty  in  the  descrip- 
tion of  offenses.     Ibid. 

Indictment  must  show  facts  establishing  consequence  of  nuisance, — 
The  keeping  of  a  house  where  tippling  and  whoring  are  carried  on 
is  not  a  nuisance,  unless  the  public  is  affected  by  it,  and  an  indict- 
rnent  therefor  must  show  such  facts  as  established  this  consequence. 
42  Ind.  327. 

Act  of  1859 — Information. — Where  an  information  for  keeping  a 
disorderly  house  followed  more  closely  the  language  of  section  1^ 
of  the  temperance  act  of  1859  than  the  language  of  other  acts,  it 
was  treated  as  under  the  temperance  law  of  1859  rather  than  ,other 
acts ;  nor  was  it  necessary  that  the  information  should  allege  that 
the  defendant  was  keeping  a  licensed  house  under  that  act;  nor 
that  liquor  sold  by  the  defendant  created  the  disturbance,  it  being- 
eufScient  if  he  suffered  the  liquor  to  be  sold  in  his  house.  42  Ind. 
370. 

Must  specify  acts  of  disorder. — An  indictment  for  keeping  a  dis- 
orderly house  must  specify  the  acts  of 'disorder,  and  unless  it  doe» 
so,  should  be  quashed  on  motion.     39  Ind.  544. 

Information  held  sufficient. — ^Information  charging  that  A.,  on  the 
first  day  of  May,  1864,  and  on  divers  other  days  subsequent  and 
prior  thereto,  was  the  owner  and  keeper  of  a  business  house  in  the 
town  of,  etc., wherein  he  kept  for  sale,  and  actually  sold  intoxicat- 
ing liquors  in  quantities  to  suit  purchasers,  to  wit,  lager  beer  by 
the  pint,  half-pint,  glass,  etc.,  and  then  and  there  kept  said  house 
in  a  disorderly  manner,  to  the  annoyance  of  the  citizens  living  ia 
the  vicinity  of  said  house,  specifying  the  sort  of  disorder  suffered, 
viz.,  suffering  persons  to  congregate  and  remain  in  and  about  the 
same,  drinking,  swearing,  stamping,  hallooing,  and  making  divers 
disturbances  and  tumults.    Seldj  that  the  information,  whether  un- 
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der  the  tenth  section  of  the  act  defining  misdemeanors  (2  6.  &  H. 
461),  or  the  thirteenth  section  of  the  temperance  law  of  1859  (1  €r. 
&  H.  617),  was  sufficient.  Heldy  also,  that  the  former  act,  bo  far  afr 
it  conflicts  with  the  latter,  is  repealed.     25  Ind.  175. 

Indictment — Time — Judicial  notice — Act  of  1875 — Section  17. — An» 
indictment  against  a  defendant  who  had  a  license  to  sell  intoxicate 
ing  liquor,  charged  that,  "  on  the  first  day  of  June,  a.  d.  1875,"^ 
and  thence  up  till  the  finding  of  the  indictment,  the  defendant 
kept  the  place  where  he  sold  intoxicating  liquor  in  a  disorderly 
manner,  etc.  Meld,  that  under  the  proviso  of  section  17  of  the 
act  of  March  17th,  1875  (1  R.  S.  1876,  p.  869),  regulating  the  sale 
of  intoxicating  liquors,  the  offense  charged  was  not  punishable  un- 
til after  the  close  of  the  regular  sessions  of  the  boards  of  commis* 
sioaers  next  after  the  taking  effect  of  such  act.  Held^  also,  that 
the  courts  of  this  state  will  take  judicial  notice  that  such  regular 
sessions  of  such  boards  of  commissioners  convened  on  Monday, 
June  7,  1875.  Held,  also,  that  the  offense  charged  could  not  be 
committed  on  June  1,  1875,  that  no  other  time  is  sufficiently  laid 
in  Bach  indictment,  and,  therefore,  the  indictment  is  bad  on  motion 
to  quash.     58  Ind.  5. 

Indictment  held  sufficient. — Indictment  for  keeping  a  tippling-house,. 
etc.  The  indictment  charged  that  S.,  on,  etc.,  at,  etc.,  kept  a  certain 
tippling-house,  wherein  spirituous  liquorsweresold  without  license, 
to  bo  drank  in  and  about  the  same ;  which  tippling-house  was  then, 
and  there  kept  by  S.  in  a  disorderly  manner,  to  the  annoyance,  etc., 
contrary,  etc.  •  Held,  that  the  indictment  was  sufficient. 

The  law,  to  avoid  prolixity,  allows  general  pleading  in  all  cases 
where  the  subject  comprehends  a  multiplicity  of  matter  and  a  great 
variety  of  facts.     5  Ind.  443. 

Nui&ance  under  liquor  law  of  1853. — Under  the  act  of  1853,  "  to 
regulate  the  retailing  of  spirituous  liquors,  and  for  the  suppression 
of  the  evils  arising  therefrom,"  it  was  not  necessary  that  a  house 
or  place  wherein  spirituous  liquors  were  sold  or  bartered,  etc., 
without  license,  in  a  less  quantity  than  a  gallon,  etc.,  should  be 
kept  in  a  disorderly  manner, in  order  to  make  it  a  nuisance.  6  Ind. 
444. 

Information,  under  said  act,  alleging  that  the  defendant,  on,  etc.; 

at,  etc.,  not  being  licensed  to  vend  spirituous  liquors  by  retail,  did 

keep,  etc.,  a  certain  house,  wherein  spirituous  liquors  were  sold, 

etc.,  in  less  quantities,  etc.,  in  a  disorderly  manner,  constituting  a 

10 
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public  naiaance,  etc.  The  affidavit  did  not  allege  that  the  house 
was  kept  in  a  disorderly  manner.  Meld^  on  motion  to  quash,  that 
the  variance  was  immaterial.    Id.  445. 

The  15th  section  of  said  act  does  not  limit  the  provisions  of  the 
act  in  regard  to  nuisances,  to  licensed  houses,  but  extendi  them  to 
such  houses.    Ibid. 

An  information,  under  the  R.  S.  1852,  for  maintaining  a  nuisance 
need  not  describe  the  precise  locality  of  the  nuisance.    Ibid. 

Tippling-house — Indictment  held  sufficient — Indictment  charging 
that  the  defendant,  on,  etc.,  at,  etc.,  did  then  and  there  erect,  keep, 
etc.,  a  certain  tippling-houae,  or  place  wherein  spirituous  and  intoxi- 
cating liquors  were  sold  by  the  defendant,  without  license,  to  be 
drunk  in  and  about  the  said  tippling- house,  which  said  tippling- 
house,  during  all  the  time  aforesaid,  was  then  and  there  kept  by 
the  defendant  in  a  disorderly  manner,  etc.,  contrary  to  the  form  of 
the  statute,  etc.     Held^  that  the  indictment  was  good.    2  Ind.  565. 

The  keeping  in  a  public  place  of"  a  certain  common,  ill-governed 
and  disorderly  room,"  and  procuring  and  suffering,  for  lucre,  dis« 
orderly  peraons  to  meet  and  remain  therein  by  night  and  by  day, 
*<  drinking,  tippling,  cursing,  swearing,  quarreling,  making  great 
noises,  rolling  bowls  in  and  at  a  game  commonly  called  ten-pins,'* 
etc.,  is  a  public  nuisance,  and  indictable.     8  Blackf  205. 

Where  defendant  has  license, — If  a  person,  licensed  to  retail  spirit- 
uous liquors,  causes  and  procures,  for  lucre,  evil  disposed  persons 
to  congregate  in  and  about  the  house  in  which  the  liquors  are  sold, 
and  permira  them  to  remain  there,  drinking,  cursings  blackguard- 
ing, fighting,  etc.,  the  house  is  a  public  nuisance,  and  the  keeper 
of  it  is  indictable.    8  Biackf.  260.  v 

Tippling 'house  a  nuisance, — A  public  and  disorderly  liquor  and 
store-house  in  a  town,  in  and  about  which  dissolute  persons  are 
permitted,  for  lucre,  to  remain  at  night  and  in  the  day  time,  drink- 
ing, tippling  carousing,  swearing,  hallooing,  etc.,  to  the  damage, 
disturbance,  etc.,  is  a  public  nuisance,  and  the  keeper  of  it  is  in- 
dictable.    6  Blackf  474. 

A  mere  tippling-house  is  not  per  se  a  nuisance  at  common  law.  13 
Allen,  581. 

But  it  is  otherwise  with  a  house  kept  for  promiscuous  and  noisy 
tippling,  permitting  drunkenness  in  a  community.     8  Blackf  260. 

Tbe  house,  to  be  indictable  as  disordely,  need  not  be  kept  for 
Inorc.     1  Bish.  Grim.  Law,  §  1054 

Disorder  in  street — Defendant  responsible. — A  person  was  indicted, 
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under  the  statute  of  1843,  for  keeping  a  disorderly  house,  where  he 
«old  liquor  without  license,  and  gathered  together  noisy,  drunken 
people,  who  kept  quarreling,  fighting,  etc.,  to  the  great  annoyance 
4ind  disturbance  of  the  people,  etc.  Held^  1.  That  the  offense  was 
not  limited  to  a  case  where  the  sale  of  liquor  was  by  a  less  quantity 
than  a  quart ;  2.  That  the  defendant  might  be  liable,  though  the 
•quarreling,  fighting,  etc.,  were  in  the  street ;  3.  That  the  state  was 
not  bound  to  prove  that  the  defendant  knew  of  the  alleged  annoy- 
ance, etc.     8  Blackf.  531. 

Indictment  charging  that  the  defendant  on,  etc.,  at,  etc.,  did  then 
and  there  erect,  keep,  etc.,  a  certain  tippling-house,  or  place  wherein 
spirituous  and  intoxicating  liquoi*s  were  sold  by  the  defendant,  with- 
out license,  to  be  drunk  in  and  about  the  said  tippling-house,  which 
said  tippling-house,  during  all  the  time  aforesaid,  was  then  and 
there  kept  by  the  said  defendant  in  a  disorderly  manner,  etc.,  con- 
trary to  the  form  of  the  statute.,  etc.  JECeldy  that  the  indictment 
was  good.    2  Ind.  565. 

Evidence — Venue. — On  the  trial  of  a  person  indicted  for  keeping 
A  nuisance,  the  evidence  must  show  that  the  offense  was  committed 
in  the  county  where  charged.    45  Ind.  338. 

Same. — Prosecution  for  a  nuisance  in  keeping  a  disorderly  house 
wherein  intoxicating  liquors  were  sold,  ^^  by  then  and  there,  at  divers 
times,  permitting  dissolute  persons  to  drink,  tipple,  carouse,  and 
swear,  to  the  annoyance,'*  etc.  Held,  that  evidence  of  "  shooting, 
yelling,  and  laughing,'*  was  admissible  to  sustain  the  charge.  14 
Ind.  287.     See  5  Ind.  443. 

Suit  on  bond. — An  action  can  be  maintained  by  the  state  on  a 
lK)nd  executed  under  the  requirements  of  the  act  to  regulate  the 
sale  of  spirituous  liquors,  approved  March  5, 1859,  for  the  breach  of 
keeping  a  disorderly  house.     30  Ind.  140. 

Sufficiency  of  wwience.— Prosecution  for  a  nuisance,  under  section 
17  of  the  act  of  JfarcA,  1853,  regulating  theretail  of  spirituous  liquors, 
there  was  evidence  tending  to  prove  that  the  defendant,  on  a  single 
occasion,  sold  liquor  by  a  less  quantity  than  a  gallon,  and  suffered 
it  to  be  drank  in  his  house.  It  appeared  also  that  he  had  bottles  of 
different  kinds  of  liquor  usual  in  retail  establishments.  Held,  that 
it  was  for  the  jury  to  say  whether  this  evidence  was  sufficient ;  and 
having  so  decided,  in  a  matter  peculiarly  within  their  province, 
the  verdict  ought  not  to  be  disturbed.    4  Ind.  264. 

It  is  competent  for  the  legislature  to  declare  any  practice  deemed 
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injurious  to  the  public  a  naisaDce,  and  to  punish  it  accordingly. 
Ibid. 

Whether  a  law  is  politic  or  expedient  or  necessary,  is  not  a  ques- 
tion with  which  the  courts  have  anything  to  do.     Ibid. 

Abatement  of  nuisance — Arrest  of  judgment — Under  the  act  of 
1853,  *' to  regulate  the  retailing  of  spirituous  liquors,  and  for  the  snp*^ 
pression  of  the  evils  arising  therefrom,"  it  was  not  necessary  that 
a  house  or  place  wherein  spirituous  liquors  were  sold  or  bartered' 
etc.,  without  license,  in  a  less  quantity  than  a  gallon,  etc.,  should 
be  kept  in  a  disorderly  manner,  in  order  to  make  it  a  nuisance.  6 
Ind.  444. 

Information,  under  said  act,  alleging  that  the  defendant,  on,  etc., 
at,  etc.,  not  being  licensed  to  vend  spirituous  liquors  by  retail,  did- 
keep,  etc.,  a  certain  house,  wherein  spirituous  liquors  were  sold,  etc.^ 
in  less  quantities,  etc.,  in  a  disorderly  manner,  constituting  a  public- 
nuisance,  etc.  The  affidavit  did  not  allege  that  the  house  was  kept 
in  a  disorderly  manner.  Jffeldy  on  motion  to  quash,  that  the  vari- 
ance was  immaterial.     Ibid. 

The  15th  section  of  said  act  does  not  limit  the  provisions  of  the^ 
act,  in  regard  to  nuisances,  to  licensed  houses,  but  extends  them  to- 
such  houses.     Ibid. 


Sec.  4.    Supervisor  failing  in  Duty. 

Sec.  69.  If  any  supervisor  of  roads  fail  to  keep  his  high- 
ways and  bridges  in  his  road  district  in  as  good  repair  as  the 
available  labor  or  other  means  of  such  district  will  enable  him 
to  do,  or  fail  to  discharge  any  other  duty  required  of  him  by 
law,  he  shall  be  fined  not  less  than  five  nor  more  than  one 
hundred  dollars,  and  upon  a  prosecution  for  neglecting  to  keep 
a  highway  in  good  repair,  it  shall  be  sufBcient  to  prove  that 
such  highway  is  commonly  reputed  as  such.    2  R.  S.  480. 

CHARGE. 

That  A.  B.,  on  the  tenth  day  of  May,  a.  d.  1865,  and  continually 
afterward,  until  the  day  of  the  making  of  this  presentment,  at  said 
county,  was  the  supervisor  of  road  district  number ,  in  New  Al- 
bany township,  iu  said  county,  and  that  within  said  road  district 

number ,  and  in  said  county,  there  was  then  and  there,  and 

still  is,  a  public  highway,  commonly  called  the  Charleston  road. 
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leading  from  New  Albany,  in  said  county,  toward  and  unto  Slate 
mn,  in  said  county,  and  that  a  certain  part  of  said  highway,  to  wit, 
iUl  that  part  of  said  highway  extending  from  Slate  run  aforesaid, 
toward  the  city  of  New  Albany  aforesaid,  for  the  distance  of  four 
hundred  yards  in  length,  and  of  the  breadth  of  eight  yards,  on  said 
tenth  day  of  May,  in  the  year  eighteen  hundred  and  sixty -five,  and 
-continually  afterward,  until  the  day  of  the  making  of  this  present- 
ment, in  the  road  district  aforesaid,  at  the  county  aforesaid,  was 
ruinous,  miry,  deep,  broken,  and  in  great  decay  for  want  of  due 
reparation  and  amendment  of  the  same,  and  almost  impassable  for 
•carriages  and  loaded  wagons,  and  that  said  A.  B.,  being  supervisor 
as  aforesaid,  then  and  there,  and  during  all  the  time  aforesaid,  un- 
lawfully failed  to  keep  said  part  of  said  highway,  so  out  of  repair 
as  aforesaid,  in  as  good  repair  as  the  available  labor  and  other 
means  of  said  road  district  would  have  enabled  him  to  do.  Bick- 
neirs  Crim.  Law,  408. 

Description  of  highway — Termini. — An  indictment  charged  that 
the  defendant  was  supervisor  of  the  highways  in  road  district  No. 
1,  in  the  township,  etc.,  county,  etc. ;  that  he  willfully  suffered  that 
part  of  the  road  running  from  S.  in  said  county  in  the  direction  of 
G.  in  said  county,  situate  in  said  road  district,  to  be  obstructed,  etc. 
Meldy  that  the  description  of  the  road  was  sufficient.  6  Blaekf.  346. 
The  termini  of  the  road  need  not  be  stated  in  such  indictment. 
Ibid. 

Same — Means  in  hands  of  supervisor. — The  indictment  in  such 
•case  need  not  aver  that  the  defendant  had  the  means  to  keep  the 
road  in  repair;  his  not  having  such  means  being  matter  of  defense. 
Ibid. 

Indictment  held  good. — An  indictment  against  the  supei'visor  of  a 
highway  for  not  repairing  the  same,  alleged  the  existence  of  the 
Toad,  stated,  in  general  terms,  the  liability  which  the  law  imposed 
on  the  defendant,  and  charged  him  with  unlawfblly  and  willfully 
violating  his  duty.  Hdd^  that  the  indictment  was  not  objection- 
able for  not  alleging  that  the  road  had  been  established  by  law,  or 
for  omitting  to  aver  that  the  board  of  county  commissioners  had 
allotted  hands  to  the  defendant,  etc.  Held^  also,  that  if  through 
the  default  of  the  commissioners,  etc.,  the  defendant  could  not  keep 
the  road  in  repair,  he  might  avail  himself  of  the  matter  by  special 
plea,  or  by  evidence  under  the  general  issue.    5  Blaekf.  73. 

Failing  to  account  for  fine  collected. — An  indictment  against  a  su- 
jiervisor  of  highways  alleged  that  the  defendant,  on,  etc.,  at,  etc., 
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having  then  and  there  collected  a  certain  fine  of  one  L.,  nnlawfoUy' 
and  corruptly  failed  to  make  retam  thereof,  or  to  expend  the  aame, 
or  to  pay  the  same  over  to  the  party  entitled  to  receive  it,  against 
the  statute,  etc.  Sdd,  that  no  offense  was  charged  in  the  indict- 
ment.   8  Blackf.  151. 

Same. — It  is  no  violation  of  law  for  the  supervisor  not  to  pay  such 
fine  over,  or  to  make  returns  thereof,  on  the  same  day  he  receives  it. 
He  may  expend  it  on  the  roads,  make  return  thereof  at  such  time 
as  the  law  prescribes,  or,  in  certain  contingencies,  pay  it  over  to  his- 
successor.    Ibid. 

Cumulative  remedies. — The  remedies  against  supervisors  for  fail- 
ing to  keep  their  highways  in  repairs,  viz.,  by.civii  action  and  by 
criminal  prosecution,  are  cumulative.    5  Ind.  515;  3  Id.  447. 

A  supervisor  having  moneys  in  his  hands  necessary  for  the  re- 
pair of  the  highways  of  his  district,  is  not  authorized  by  section  361 
(1  B.  S.  1852,  p.  468),  to  delay  all  expenditures  of  the  same  until  th& 
15th  of  September  of  each  year.     5  Ind.  515.    See  7  Ind.  551. 

Description, — The  indictment  should  describe  the  particular  roadsr 
and  parts  of  roads,  which  are  suffered  to  be  out  of  repair.  1  Ind. 
44  ;  Bickneirs  Crim.  Law,  409. 

It  seems  necessary  to  aver  that  the  roads  were  not  kept  in  as  good 
repair  as  the  available  labor  and  other  means  of  the  district  would 
admit,  that  being  the  language  of  the  statute.    Ibid. 

But  where  facts  are  alleged  which  substantially  contain  sucb 
averment,  the  language  of  the  statute  need  not  be  used.  Thus  it 
is  held : 

An  indictment  against  a  supervisor  for  not  keeping  a  road  in  re- 
pair, need  not  aver  that  he  did  not  keep  it  in  as  good  repair  as  tho- 
available  labor  or  means  enabled  him  to  do.    8  Blackf.  69. 

Such  an  averment,  however,  is  substantially  contained  in  an  in- 
dictment alleging  the  road  to  be  so  obstructed  by  trees,  etc.,  as  to 
be  nearly  impassable,  etc.    Ibid. 


SbO.   5.      OBSTEVCTIOlir    07   HiGHWATS,   SXBBAMS,  BrIDOBS,  BTO- 

1.  Obstructing  highways. 

Sec.  66.   Every  person  who  shall  in  any  manner  obstract 

any  public  highway,  railroad,  tow-path,  canal,  turnpike,  planic 

or  coal  road,  or  injure  any  toll  or  other  bridge,  or  toll-gate^ 

culvert,  embankment^  or  lock,  or  make  any  breach  in  any 
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canal,  or  iojure  any  material  ased  in  the  construction  of  such 
roads  or  canal,  sach  person,  and  all  other  persons  aiding  and 
abetting  therein,  shall  be  fined  not  exceeding  five  hundred 
dollars,  or  imprisoned  not  exceeding  three  months;  and  upon 
prosecution  for  obstructing  a  highway,  it  shall  be  suflBlcient 
to  prove  that  it  is  used  and  worked  as  such.    2  E.  8.  479. 

CHARGE. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully  obstrncted  a  certain  public  highway  there  situ- 
ate, leading  from  the  town  of  Bockport,  in  said  county,  to  the  town  of 
Grandview,  in  said  county,  by  then  and  there  unlawfully  erecting 
a  fence  aci^pss  the  said  highway.    See  BicknelFs  Crim.  Pr.  403. 

FORM   AND  CONTENTS. 

Words — Ditch — Embankment — Words  in  an  indictment,  except 
such  as  are  technical  or  defined  bv  law,  must  be  construed  in  their 
eommon  and  usual  acceptation.  An  indictment  for  obstructing  a 
highway  by  unlawfully  cutting  "  a  ditch  alongside  of,  and  making 
an  embankment  alongside  of  and  across,  said  highway,  thereby 
causing  water  to  flow  in  said  road,"  was  not  bad  for  its  failure  to 
allege  the  depth  of  the  ditch  and  the.  height  of  the  embankment. 
52  Ind.  483. 

Affidavit — Sufficiency  of. — A«n  affidavit,  warrant  for  arrest,  and 
mittimus,  charging  that  the  defendant  did,  unlawfully  and  know- 
ingly, obstruct  a  certain  public  highway  "  by  then  and  there  man- 
ufacturing a  rail  fence  across  said  road,"  sufficiently  describes  the 
offense  of  obstructing  a  public  highway.    49  Ind.  142. 

Same. — Prosecution  before  a  justice  of  the  peace  for  obstructing 
a  highway.  The  affidavit  charged,  *Hhat  on  or  about,  etc.,  at  the 
said  county  of  Jefferson,  in  the  State  of  Indiana,  one  A.  did  unlaw- 
fully obstruct  a  highway  then  and  there  situate,  being  the  highway 
jrunning  nearly  north  and  south  through  section  nine,  town  three, 
range  eight  east,  from  the  Scaffold  Lick  and  Kent  road  to  the  Lex- 
ington and  Paris  road,  in  said  county  and  state,  by  then  and  there 
unlawfully  erecting  fences  across  said  highway,  as  affiant  is  in- 
formed and  believedJ*  Hdd,  that  the  highway  was  sufficiently  de- 
scribed. Seldy  also,  that  it  was  enough  to  charge  that  the  obstruc- 
tion was  within  the  jurisdiction  of  the  court,  and  not  necessary  to 
state  the  particular  place  where  it  was  erected  on  the  road.    ITeldt 
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alBO,  tbat  the  fact  that  the  charge  was  made  on  information  and 
belief  did  not  render  the  affidavit  defective.  Held,  also,  that  the 
mistake  of  the  draftsman  in  writing  "believed,"  instead  of  believes^ 
was  immaterial.     31  Ind.  67. 

7"hi8  section  (121  of  the  road  law  of  1849)  does  not  repeal  section 
29  of  the  felony  act  (2  R.  S.  438).    37  Ind.  119. 

Crimes;  definition  of. — The  statute  of  May  31,  1852,  requiring 
that  ^'  crimes  and  misdemeanors  shall  be  defined,"  could  not  tram- 
mel the  future  action  of  the  legislature.     23  Ind.  185. 

Statutes. — When  two  statutes  are  inconsistent,  the  last  will  be 
held  to  be  the  law.     Ibid. 

Prosecution  for  obstructing  a  public  highway,  by  "erecting  and 
maintaining  a  fence  and  stable  thereon."     16  Ind.  451. 

A  road  used  for  twenty  years  is  a  highway ;  and  its  width  at  the 
end  of  that  time  becomes  the  established  width.  15  Ind.  226;  10 
Id.  219  ;  8  Id.  425  ;  5  Id.  459.     See  57  Ind.  19. 

Highways  are  established  in  three  ways:  1.  By  the  board  of  com- 
missioners of  the  county;  2.  By  express  grants ;  and,  3.  By  dedi- 
cation arising  by  presumption  from  a  continued  use  of  the  place  for  a 
considerable  period  of  time  by  the  public  as  a  public  highway,  with 
a  knowledge  thereof  by  the  owner,  and  without  objection  on  his 
part.  42  Ind.  279 ;  25  Id.  352.  See  also,  on  the  third  point,  10 
Ind.  219,  391 ;  8  Id.  425 ;  7  Blackf.  512. 

The  indictment  must  show  some  actual  and  substantial  interference 
with  the  rights  of  the  public.     58  Ind.  417. 

It  is  sufficient  to  state  that  the  road  is  a  highway  without  ac- 
counting for  its  origin.     5  Blackf  73. 

The  following  description  was  held  sufficient:  "A  public  high- 
way, running  from  Spencer,  in  said  county,  to  Gosport,  in  said 
county."     6  Blackf  346. 

It  is  not  necessary  to  state  the  termini  of  the  highway.  Ibid. 
8  Blackf  69. 

Instruction  to  jury — Reasonable  doubt — On  the  trial  of  a  prosecu- 
tion for  obstructing  a  highway,  it  was  not  error  to  instruct  the 
jury  that  before  they  could  convict,  they  must  be  satisfied,  beyond 
a  reasonable  doubt,  that  there  was  a  public  highway  where  it  was 
claimed  that  the  obstruction  had  been  placed,  that  there  was  an 
obstruction,  and  that  the  defendants,  or  some  one  or  more  of  them, 
caused  the  obstruction.     52  Ind.  309. 

Highway — Dedication. — The  fact  that  a  road  has  been  used  by 
the  public  for  a  considerable  length  of  time,  with  the  knowledge 
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of  the  owners  of  the  land,  does  not  create  a  presumption  of  dedica- 
tiou,  nnless  such  use  be  also  with  the  consent  of  said  owners. 
Ibid. 

Same — Obstruction. — It  was  not  error  to  instruct  the  jury,  on  the 
trial  of  a  prosecution  for  obstructing  a  highway,  that  it  was  proper 
for  them,  in  determining  the  question  whether  a  highway  existed 
by  prescription,  to  inquire  whether  it  was  shown  by  the  evidence 
that  one  of  the  defendants  assisted  in  cutting  out  such  road,  and 
whether  one  of  the  defendants,  while  owning  land  over  which  it 
passed,  admitted  the  existence  of  the  highway.     Ibid. 

1^0  defense. — It  is  no  answer  to  a  suit  for  obstructing  a  highway, 
that  the  defendant  opened  another  way  through  which  travel  could 
pass.     7  Ind.  706.     See  12  Ind.  469. 

Instructions  to  jury — Highways— Dedication. — In  a  prosecution  for 
obstructing  a  highway,  the  court  below  charged  the  jury  "  that  a 
road  which  communicates  with  a  public  road  at  one  end  only,  and 
is  closed  up  at  the  other,  is  not  susceptible  of  dedication  to  public 
use  as  a  highway.  Held^  that  there  might  be  a  state  of  facts  as  ap- 
plied to  which  the  instruction  would  not  be  erroneous,  and  as  the 
evidence  is  not  in  the  record,  this  court  will  presume  in  favor  of 
the  action  of  the  court  below.     28  Ind.  196. 

The  following  instruction  given  by  the  court  on  a  prosecution 
for  obstructing  a  highway  was  held  to  be  erroneous :  "  The  road 
must  not  only  be  used  as  a  public  highway,  but  must  also  be  worked 
to  constitute  it  a  highway  within  the  meaning  of  the  act  forbidding 
the  obstruction  of  highways.''     Ibid. 

Dedication. — By  laying  off,  platting,  and  recording  the  streets  of 
a  town,  the  proprietors  dedicate  the  same  to  the  public,  at  least  so 
fiur  as  a  dedication  depends  upon  their  action  ;  and  the  use  of  the 
street  as  a  highway  by  the  public  and  the  authorities  having 
charge  of  highways,  is  evidence  of  the  acceptance  of  the  grant.  16 
Ind.  451. 

The  fact  that  a  pai*t  of  a  street  thus  granted  has  been  appropri- 
ated by  a  private  citizen  to  his  own  use,  is  not  conclusive  evidence 
that  the  dedication  has  not  been  accepted,  or  has  been  abandoned 
by  th(B  public.    Ibid. 

Same. — In  opening  a  road  established  by  the  county  commission- 
ers, the  supervisor  can  not  deviate  from  the  course  of  the  road  so 
^established. 

Ko  presumption  of  dedication  of  uncultivated  land  of  the  United 
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8ia€i9j  for  m  bighwaj,  emu  be  raieed  from  tbe  aae  of  emch  land  as  a 
bighway  bj  the  pablie.    7  Blackf.  425. 

Evidence. — Prosecution  for  obstructiDg  a  highway.  The  stato 
proved  that  the  road  had  been  used  and  worked  as  a  public  high- 
way for  fifteen  years,  except  that  for  the  last  three  years  it  had 
been  used,  but  not  worked ;  and  that  the  defendant  had  obstructed 
it  by  bfiilding  feniL'es  across  it.  Yerdict  for  the  state.  Heldj  that 
the  eridenee  was  sufficient  to  sustain  the  verdict.    8  Ind.  425. 

Where  the  proceedings  for  opening  a  highway  show  the  termini 
thereof,  and  that  its  course  is  to  follow  that  of  the  Ohio  river* 
Meid,  that  the  beginning,  coarse,  and  termination  of  the  roads  are 
anfficiently  shown  within  the  intention  of  section  2,  page  446,  B. 
S.  1831.     Ibid. 

The  ooarts  take  notice  of  the  geography  of  the  country.     Ibid. 

By  statute,  user  of  a  highway  for  twenty  years  is  an  absolute 
bar ;  but  a  highway  may  be  established  by  user  for  a  shorter  period. 
Ibid. 

Nuisance, — The  making  of  a  fence  across  a  public  highway  is  a 
public  nuisance,  and  is  indictable  ander  the  B.  S.  of  1843,  p.  974 } 
2  Ind.  440.     See  Nuisance. 

There  are  three  statutes  upon  the  obstruction  of  highways ;  one  is 
Hottnd  in  the  statute  of  supervisors  (Laws  1859,  p.  193,  sec.  24  ;  1 
B.  S.  860),  which  makes  the  offender  liable  to  a  forfeiture  of  five 
dollars  in  a  civil  action  before  a  justice  of  the  peace ;  the  other,  is 
the  statute  relating  to  nuisances,  and  the  other  the  statute  cited  at 
the  beginning  of  this  section.     See  Bickneirs  Crim.  Pr.  403. 

Cumulative  remedies. — These  remedies  are  probably  cumulative, 
and  either  remedy  may  be  pursued.  3  Ind.  447 ;  1  Blackf.  39^ 
note. 

Within  reasonable  limits  the  streets  of  a  city  may  be  obstructed 
by  building  materials,  if  there  be  no  room  to  deposit  them  else- 
where.    12  Ind.  515. 

It  is  no  defense  that  the  defendant  obstructed  the  highway  where- 
it  eruflsed  his  own  land.     12  Ind.  469. 

;  JSo  perdOHj  whether  he  be  owner  or  not,  has  the  right  to  obstruct  & 
highway,  either  by  placing  obstructions  or  making  excavations. 
Sucb  obstmctions  are  public  nuisances,  and  may  be  abated  by  any 
person  injured  tberoby.    €5  Barb.  214. 
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Obstmcting  navigable  streams, 

8bc.  16.  Every  person  who  shall  erect,  maintain,  or  con- 
tinue, any  artificial  obstruction,  in  or  across  the  bed  or  chan- 
nel of  any  navigable  stream,  the  bed  or  channel  whereof  may 
not  have  been  surveyed  and  sold  as  land  by  the  United 
States,  shall  be  fined  not  less  than  three  nor  more  than  five 
hundred  dollars,  for  each  week  such  artificial  obstruction  may 
have  been  maintained  or  continued.    2  K.  S.  464. 

CHARGE. 

That  a  certain  stream  runs  through  said  county,  commonly 

called creek,  and  that  so  much  of  said  stream  as  runs  through, 

and  is  situate  in,  said  county,  is  navigable,  and  a  common  and 
public  highway  for  all  citizens,  with  their  boats  and  vessels,  to  pass, 
repass,  and  navigate  at  their  will  and  pleasure,  without  any  arti- 
ficial hindrance,  impediment,  or  obstraction  whatever;  and  that 
the  bed  or  channel  of  said  stream  has  not  been  surveyed  or  sold  as- 
land  by  the  United  States ;  and  that  A.  B.,  on  the  tenth  day  of  May, 
in  the  year  eighteen  hundred  and  sixty -five,  at  said  county,  did  un- 
lawfully erect,  in  and  across  the  bed  and  channel  of  said  navigable 
stream,  at  a  cei-tain  place  called ,  a  certain  artificial  obstruc- 
tion, to-wit,  a  certain  mill-dam,  and  did  then  and  there,  unlawfully 
continue  and  maintain  the  said  mill-dam  so  by  him  unlawfully 
erected,  from  the  said  tenth  day  of  May  until  the  day  of  the  making 

of  this  presentment,  to  wit,  for  the  period  of weeks  sncces- 

sively,  by  means  whereof  the  navigation  and  free  passage  of  and 

upon  said creek,  during  all  the  time  aforesaid,  has  been,  and 

is,  greatly  obstructed  and  hindered,  so  that  the  citizens,  with  their 
boats  and  vessels,  during  all  the  time  aforesaid,  could  not  navigate,, 
pass,  and  repass,  in  and  upon  said creek,  in  as  free  and  unin- 
terrupted a  manner  as  of  right  they  ought  and  were  before  accus- 
tomed to  do.    Bicknell's  Grim.  Pr.  407. 

For  the  acts  providing  for  the  construction  of  draw -bridges,  and 
prescribing  penalty  for  violation  of  the  provisions  therein  named,. 
see  2  E.  S.  464. 

For  the  act  requiring  draw-bridge  companies  to  keep  lights  at 
night,  see  2  B.  S.  464. 
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FORM  AND  00NTBNT8. 

Chnstitutional  law. — The  acts  of  the  state  legislature  of  1829  and 
1831,  making  it  a  penal  offense  to  erect  orcontinne  any  obstruction 
in  certain  navigable  streams  within  the  state,  are  constitational  and 
valid.     3  Blackf.  193. 

The  public  have  a  right  of  way  in  navigable  streams  within  the 
fitate,  which  right  can  not  be  interrupted  by  the  owners  of  the 
banks  of  such  streams.    Ibid. 

Neither  the  state  legislature  nor  Congress  can  authorize  the  erec- 
tion of  obstructions  in  any  navigable  stream  within  the  state.   Ibid. 

An  indictment,  for  obstructing  a  navigable  stream,  must  state 
the  name  of  the  stream ;  that  the  part  obstructed  is  navigable,  and 
that  the  bed  has  not  been  surveyed  and  sold  as  land  by  the  United 
/States.  It  must  also  state  the  place  where  the  obstruction  is  situ- 
ated ;  that  the  passage  of  boats  is  obstructed,  etc.     Ibid. 

A  river,  in  this  state,  may  be  navigable  and  a  public  highway, 
without  its  having  been  declared  to  be  so  by  the  legislature.  5 
Blackf  35. 

A  state  has  no  right,  now,  seriously  to  obstruct  the  navigation  of 
streams  which  are  channels  of  inter-state  trade;  but  has  a  right 
to  obBtruct  such  as  are  not.     5  Ind.  8, 13 ;  2  Id.  591 ;  6  Id.  165. 

What  is  an  obstruction. — By  an  obstruction  is  meant  such  an  im- 
pediment to  the  navigation  that  boats,  in  passing  along  the  stream, 
-could  not,  by  the  use  of  skill  and  care,  avoid  being  injured.    4 

Ind.  36. 

Declaring  watercourses  navigable. 

Sec,  1.  That  the  boards  doing  county  business  in  the  sev- 
eral counties  in  this  state  be,  and  are  hereby  authorized  to  de- 
-clare  any  watercourse  iu  their  respective  counties  navigable, 
on  the  petition  of  twenty-four  freeholders  of  the  county,  re- 
siding in  the  vicinity,  through  which  the  same  may  run,  and 
which  is  intended  to  be  declared  navigable.     1  R.  S.  632. 

Sec.  4.  Any  person  obstructing  any  watercourse  declared 
navigable  shall  be  liable  to  the  same  pains  and  penalties  of 
persons  guilty  of  obstructing  public  highways,  and  the  gen- 
•eral  laws  governing  roads  and  public  highways,  and  the  lay- 
ing out  and  working  thereof  in  all  other  respects  shall  be  the 
law  governing  the  laying  out  and  working  of  navigable  water- 
•courses.     Ibid. 
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" Commonly  called  creek"  etc. — ^The  name  must  be  stated 

and  proved  ;  also,  that  the  stream,  or  so  much  of  it  as  is  within  th& 
county,  is  na^gable.  It  is  also  essential  ta  state  that  the  bed,  or 
channel,  of  the  stream  has  not  been  surveyed  and  sold  as  land  by  the 
United  States ;  and  these  allegations  must  all  bo  proved.  BicknelFs 
Crim.  Pr.  407. 

Obstructing  railroads. 

Sec.  29.  If  any  person  shall  willfully  and  maliciously  place 
any  obstructions  upon  the  track  of  any  railroad,  or  change- 
any  switch,  or  remove  the  fastenings  thereof,  so  as  to  endan- 
ger the  passage  of  trains,  or  break,  destroy,  steal,  take,  or 
carry  away  any  lock  or  guard  upon  such  switch,  or  willfully 
commit  any  other  act  to  throw  the  engine  or  cars  running 
upon  such  railroad  from  such  track,  he  shall  be  imprisoned  in 
the  state  prison  not  less  than  one,  nor  more  than  seven  years ; 
and  if,  from  any  accident  on  any  such  road,  resulting  from 
any  such  act,  any  person  be  so  injured  that  death  ensue  as 
the  immediate  consequence  thereof,  the  person  so  offending 
shall  be  deemed  guilty  of  murder  in  the  second  degree,  and 
upon  conviction  shall  be  imprisoned  in  the  state  prison  dur- 
ing life.     2  R  S.  438. 

CHARGE. 

That  A.  B.,  on  the  ninth  day  of  July,  a.  d.  1864,  at  said  county,, 
feloniously,  willfully,  and  maliciously,  did  place  upon  the  track  of 
a  certain  railroad,  then  and  there  situate,  called  the  Louisville, 
New  Albany,  and  Chicago  Eailroad,  certain  obstructions,  to  wit, 
two  pieces  of  iron,  by  him  screwed  upon  the  rails  of  said  track,  and 
projecting  above  the  said  track  three  inches  each,  in  such  manner 
as  then  and  there  and  thereby  to  obstruct  and  endanger  the  pass- 
age of  certain  engines  and  certain  carriages  and  trains  of  cars 
then  and  there  using  the  said  railway;  and  that  the  said  A.  B.  did 
thereby  then  and  there  feloniously,  willfully,  and  maliciously  ob- 
struct and  endanger  the  passage  of  the  said  engine,  carriages,  and 
trains  of  cars  upon  said  railroad  track.    Bicknell's  Crim.  Pr.  355. 

This  indictment  is  upon  the  first  branch  of  the  statute.  Upon 
the  second  branch,  the  form  will  be  the  same,  except  that  the  state- 
ment in  the  charging  part  will  be  as  follows :  Did  feloniously,  will- 
fully, and  maliciously  steal,  take,  and  carry  away  from  a  certain 
switch,  then  and  there  belonging  to  and  being  part  of  a  certain  %* 

railway  called  the  Looio^ille,  New  Albany,  and  Chicago  Eailway, 
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then  and  there  sitaate,  a  certain  lock  and  guard  of  said  switch, 
with  intent,  then  and  there  and  thereby,  feloniously,  wiilfally,  and 
malicionsly,  to  throw  from  the  track  of  said  railroad  a  certain  en- 
gine and  certain  cars  then  and  there  ronning  upon  said  railroad. 
Ibid. 

See  Murder  in  Second  Degree, 

Repeal  of  statute  by  another. — Section  66  of  the  "  act  defining 
misdemeanors  and  prescribing  punishment  therefor  "  (2  B.  S.  479), 
•does  not  repeal  section  29  of  the  "  act  defining  felonies  and  pre- 
scribing punishment  therefor  "  (2  E.  S.  438).    37  Ind.  Ill, 

Evidence. — Under  an  indictment  for  maliciously  placing  pieces 
of  timber  upon  a  railroad  track,  it  is  not  necessary  that  the  proof 
should  correspond  with  the  allegation  as  to  the  number  of  pieces 
placed  upon  the  track.  One  piece  calculated  to  obstruct  t)a8siDg 
trains  is  sufficient  to  constitute  the  offense.    42  Ind.  354. 

Same — Presumption. — On  the  trial  of  such  an  indictment,  an  in 
struction,  that  '^if  the  proof  shows  conclusively  that  the  defendant 
placed  the  timber  upon  the  track  of  the  railroad  in  question,  in 
such  a  manner  as  to  obstruct  the  passage  of  trains  of  cars  over 
said  road,  the  presumption  is  that  the  act  was  willfully  and 
maliciously  done,"  it  was  held  was  erroneous.    Ibid. 

Interfering  with  railroad  trains. 

Sec.  1.  That  any  person  who  shall  shoot  a  gun,  pistol,  or 
other  weapon,  or  throw  a  stone,  stick,  clubs,  or  any  other 
substance  whatever  at  or  against  any  locomotive,  or  car,  or 
train  of  cars  containing  persons,  on  any  railroad  in  this  state, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  convic- 
tion, shall  be  fined  in  any  sum  not  less  than  ten  nor  more  than 
one  hundred  dollars,  and  imprisoned  in  the  county  jail  not 
less  than  ten  days  nor  more  than  three  months. 

Sec.  2.  In  case  any  person  on  such  locomotive,  car,  or  train 
of  cars  shall  be  injured  or  wounded  by  any  such  act,  the  per- 
son so  offending  shall,  on  conviction,  be  deemed  guilty  of  as- 
sault, with  intent  to  commit  murder,  and  be  imprisoned  in 
the  state's  prison  for  not  less  than  one  nor  more  than  four 
j^ears;  and  if  death  ensue,  such  person  shall  be  deemed 
,^ilty  of-  murder  in  the  fi.r8t  degree,  and  punished  accord- 
ingly. 

Sec.  8.  In  case  of  prosecution  under  this  act,  it  shall  not 
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be  deemed  necessary  in  the  information  or  indictment  to 
name  or  set  out  the  names  of  persons  injared  or  wounded, 
except  in  case  of  prosecution  for  murder.    1  K.  S.  751. 

CHABGX. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

coanty,  unlawfully  did  shoot  a  certain  gun,  which  he  then  and 
there  had  and  held  in  his  hands,  which  gun  was  then  and  there 
loaded  with  gunpowder  and  shot,  at,  against,  and  upon  a  certain 
train  of  cars,  containing  persons,  which  train  of  cars  was  then  and 
there  running  upon  a  certain  railroad  then  and  there  situate,  called 
the railroad. 

Obstruction  of  street,  etc.,  by  railroad  trains. 

Sec.  1.  That  it  shall  be  unlawful  for  any  conductor  running 
ii  railroad  train  to  allow  the  same  to  remain  standing  across 
Any  public  highway  or  street,  to  the  hindrance  of  travel,  for 
a  longer  time  than  ten  minutes,  and  in  violation  thereof,  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  fined  in  any  sum  not  less  than  ten  nor  more  than  fifty 
dollars,  and  shall  be  held  in  custody  until  the  same  is  paid  or 
replevied :  And  be  it  further  enacted,  it  shall  be  the  duty  of  any 
justice  of  the  peace,  or  mayor  of  any  incorporated  town  or 
city,  upon  affidavit  by  any  person,  to  commence  prosecution 
without  delay  :  And  be  it  further  enacted,  they  shall  be  entitled 
to  the  same  fees  as  in  all  similar  cases.     1  R.  8.  750. 

CHAKOE. 

That  A.  B.,  on  the day  of  — ^-,  in  the  year  ,  at  said 

4X>UDty,  was  the  conductor  of  a  certain  railroad  train  on  the 

railroad,  then  and  there  being,  and  as  such  condoctor,  was,  then 
and  there,  in  charge  of,  and  running  said  train,  and  that  the  said 
A.  B.,  while  a  conductor  and  running  said  train  as  aforesaid,  did, 
then  and  there,  unlawfully  allow  said  train  to  remain  standing  on 
the  track  of  said  railroad  across  a  certain  street,  to  wit,  Main  street, 

in  the  city  of ,  in  said   county,  for  a  longer  time  than  ten 

minutes,  to  wit,  for  the  space  of  one  hour,  and  did,  then  and  there, 
and  thereby,  greatly  obstruct  said  street,  to  the  hindrance  of  travel. 

(See  an  act  concerning  railroad  officers  in  connecUon  with  run- 
ning trains  across  other  railroads,  and  to  prevent  accidenia  firom 
carelessness  in  stopping.     1  R.  8.  7-16.) 
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Seo.  6.    Keeping  GAMma  House. 

Sec.  29.  If  any  person  shall  keep,  or  sufter  his  or  her  build- 
ing, arbor,  booth,  shed,  or  tenement,  to  be  used  for  gaming,, 
or,  if  any  person  being  the  owner  of  any  building,  arbor, 
booth,  shed,  or  tenement,  shall  rent  the  same  to  be  used  for 
gaming,  he  shall  be  fined  not  less  than  fifty,  nor  more  than 
five  hundred  dollars ;  and  every  person  who  may  have  been 
'engaged  in  gaming  in  any  such  place,  either  by  betting  or 
otherwise,  may  be  compelled  to  testify  against  the  defendant 
as  to  all  the  facts,  in  any  prosecution  under  this  section.  2 
R.  S.  469. 

Sec  30.  And  it  shall  be  sufficient  evidence  that  any  such 
building,  arbor,  booth,  shed,  or  tenement,  specified  in  the  last 
preceding  section,  was  rented  for  the  purpose  of  gaming,  if 
such  gaming  actually  was  carried  on,  and  the  owner  or  lessor 
thereof  knew,  or  had  good  reason  to  believe  that  the  lessee 
suffered  any  gaming  therein,  and  such  owner  or  lessor  took 
no  sufficient  means  to  prevent  or  restrain  the  same.   Ibid,  470.. 

See  also  acts  of  special  session  of  1877,  p.  80. 

ghabqe. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  and  on 

divers  other  days  and  times  between  that  day  and  the  day  or 
making  this  presentment,  at  said  county,  unlawfully  kept  a  certain 
building,  arbor,  booth,  shed,  and  tenement,  to  be  used  for  gaming  [or^ 
unlawfully  kept  and  suffered  his  certain  building,  arbor,  booth,  shed^ 
and  tenement,  to  be  used  for  gaming],  and  then  and  there  unlaw- 
fully suffered  C.  D.  and  B.  F.,  and  divers  other  persons  to  the  jurors 
unknown,  to  play  at  a  certain  game  of  cards  called  *' euchre,'*  for 
money  and  other  articles  of  value,  [or,  being  then  and  there  the 
owner  of  a  certain  building,  arbor,  booth,  shed,  and  tenement,  un- 
lawfully rented  the  same  to  one  C.  D.,  to  be  used  for  gaming]. 
BicknelFs  Grim.  Pr.  428. 

FORM  AND  CONTENTS. 

Indictment— Duplicity. — An  indictment  charged  that,  at,  etc.,  the 
defendant  unlawfully  kept  and  suffered  sl  Geriskia  building,  room^ 
jmd  tenement,  to  be  used  ibr  gaming,  and  then  and  there  unlaw- 
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folly  snfTered  A.  B.,  C.  D,,  and  divera  other  perBons  to  the  grand 
jarors  unknown,  to  play  at  a  certain  game  commonly  called  bil- 
liards, for  money  and  other  articles  of  value."  JSeld,  that  the  in- 
dictment was  not  bad  for  duplicity.    33  Ind.  304. 

Indictment  must  state  names  of  players,  when. — An  indictment  for 
suffering  a  building  to  be  used  for  gaming,  must  state  the  names 
of  the  persons  who  were  suffered  to  game,  or  show  cause  fur  not 
doing  BO,  and  where  this  is  not  done,  the  objection  may  be  taken 
by  motion  in  arrest.    29  Ind.  212. 

Names  of  flayers. — An  indictment  for  keeping  a  house  to  be  used 
for  gaming  need  not  state  the  names  of  persons  who  played  there. 

2  Ind.  308;  Id.  499. 

Same, — By  section  29  (2  B.  S.  469),  if  any  person  shall  keep  his 
building,  etc.,  for  gambling,  he  shall  be  fined,  etc.;  or,  if  any  per- 
son shall  suffer  his  building  to  be  used  for  gambling,  he  shall  be 
fined,  etc.  Held — 1.  That,  under  the  first  branch  of  the  section,. 
there  need  be  no  averment  in  the  information  that  gambling  has  ac- 
tually taken  place ;  2.  That  an  information  predicated  upon  the  second 
branch  of  the  section  must  aver  that  gambling  was  suffered,  and 
state  the  names  of  the  persons  suffered  to  gamble,  or  show  a  valid 
reason  for  not  giving  them.     11  Ind.  492.     See  7  Blackf.  242. 

Duplicity. — A  count  in  an  indictment  founded  on  sec.  100,  chap* 
53,  R.  S.  1843,  alleged  that  the  defendant  '^  did  then  and  there  suf- 
fer his  house,  building,  room,  arbor,  booth,  shed,  and  tenement,  to 
be  used  and  occupied  for  gaming."  Held,  that  the  count  was  not 
liable  to  objection  for  duplicity.     4  Ind.  141 ;  2  Id.  308,  370. 

"A  house  "  instead  of  "  his  house.'' — An  indictment  for  keeping  a 
gaming  house  was  held  not  to  be  bad  for  charging  that  the  defend- 
ant kept  a  house, -instead  of  his  house,  to  be  used  for  gaming,  the 
latter  term  being  employed  by  the  statute  defining  the  offense. 

3  Ind.  530. 

Indictment  held  good. — An  indictment,  under  the  R.  S.  1843,  was 
88  follows :  The  grand  jurors  impaneled,  etc.,  upon  their  oath,  pre- 
sent that  A.  B.,  on,  etc.,  at  the  county,  etc.,  aforesaid,  and  eontinu- 
onely  from  that  day  until  the  day  of  the  finding  of  this  bill  of  in- 
dictment, had  and  possessed  a  house,  a  room^  a  shed,  and  a  tene- 
ment, situate  in  said  county,  and  that  said  B.  there,  during  all  the 
time  aforesaid,  did  keep  and  suffer  his  said  house,  room,  shed,  and 
tenement  to  be  used  and  occupied  for  gaming,  contrary,  etc.  Heldy 
that  the  indictment  was  good.  Held,  also,  that  to  sustain  the  in- 
11 
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dictment,  it  was  safficient  to  prove  that  the  defendant  kept  either 
of  the  places  specified  for  any  length  of  time,  to  be  used,  etc.,  for 
gaming.    3  Ind.  567. 

To  sustain  the  indictment,  it  is  not  essential  to  prove  that  the 
gaming  aclaally  took  place  at  the  house,  bat  the  commission  of  the 
offense  may  be  inferred  from  circumstances.    Ibid. 

Venue — Indictment  held  good. — Indictment,  under  the  E.  S.  1843, 
against  A.  B.,'Containing  two  counts.  The  second,  after  the  usual 
introduction,  charged  that  the  said  A.  B.,  on,  etc.,  at  and  in  the 
county  aforesaid  (the  county  of  P.),  did  then  and  there  knowingly 
keep  and  suffer  his  house,  in  which  he  kept  his  grocery  to  be  used 
and  occupied  for  the  purpose  of  gaming  at  and  with  cards  for 
money  and  other  valuable  articles,  contrary,  etc.  Meld,  that  the 
indictment  was  sufficient.  It  is  error  to  quash  an  indictment  con- 
taining a  good  count.    3  Ind.  570. 

Not  necessary  that  gambling  actually  occurred, — An  indictment^ 
under  the  statute  of  1838,  charging  that  the  defendant  kept  a  room 
^*  to  be  used  and  occupied  for  gambling ''  is  sufficient ;  an  allegation 
that  gambling  had  actually  taken  place  in  the  room  not  being  nec- 
essary.    5  Blackf.  502. 

Nuisance, — The  keeping  of  a  gaming  house  is  a  nuisance.  1  Ste- 
phen's Crim.  Law,  105. 

Evidence — Sufficiency  of, — Whether  the  circumstance  of  the  de- 
fendant's permitting  a  roulette  to  be  gambled  upon  once  in  his 
house,  is  sufficient  evidence  to  support  an  indictment  against  him 
for  keeping  a  room,  for  gambling,  is  a  proper  question  for  the  jury. 

The  jury  to  whom  such  a  cause  is  submitted  may  determine  the 
law  as  well  as  the  facts.    4  Blackf  247. 

Evidence, — On  the  trial  of  on  indictment  charging  the  defend- 
ant with  keeping  his  house  to  be  used  for  gaming,  the  only  evi- 
dence as  to  wagering  was,  that  persons  played  upon  a  billiard  table 
and  the  loser  paid,  for  the  use  of  the  table,  twenty  or  twenty-five 
cents,  and  the  only  charge  in  the  indictment  which  this  evidence 
sustained  was  the  charge  that  persons  were  permitted  to  play,  etc., 
and  bet  and  wager  upon  the  result  of  the  games  "  the  hire  of  said 
billiiird  table."  Seld^  that  the  evidence  was  insufficient,  as  it  sus- 
tained only  a  part  of  the  charge  which  was  not  well  made.  50 
Ind.  178. 

Same. — On  the  trial  of  such  an  indictment  for  keeping  a  gaming 
house,  the  evidence  showed  that  the  defendant  kept  a  billiivrd  room, 
in  which  players  were  charged  a  certain  sum  per  game  for  the  use 
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-of  the  tables,  the  loser  paying  each  sum;  and  a  witness  testified 
that  be  had  played  a  game  and  lost  it,  and  paid  the  defendant  for 
the  table ;  that  he  had  seen  the  defendant  in  the  saloon  frequently, 
^nd  had  seen  his  clerk  there ;  that  he  saw  games  played,  and  that 
the  loser  always  paid  for  the  table.  He  coald  not  swear  positively 
that  the  defendant  always  knew  the  terms  on  which  the  games 
were  played,  but  thought  he  had  a  good  opportunity  to  know  that 
the  loser  paid  for  the  table.  Held^  that  this  evidence  sufficiently 
showed  that  the  defendant  had  a  knowledge  that  his  tables  were 
used  for  gaming.     33  Ind.  304. 

Same. — Suffering  playing  for  beer,  cigars,  etc.,  in  one's  house, 
-etc,  is  keeping  a  gaming  house  within  the  meaning  of  the  statute. 
^  Ind.  30. 

Sec.  7.    Professional  Gambling. 

Keeping  gaming  apparatus — Counterfeiting  apparatus. 

Sec.  74.  Every  person  who  shall  be  the  keeper  or  exhibitor 
of  any  gaming  table,  roulette,  shuffle-boards,  faro  bank,  nine- 
pin  alley  or  billiard  table,  or  any  other  gaming  apparatus, 
for  the  purpose  of  wagering  any  article  of  value  therein,  shall 
Tje  fined  not  exceeding  one  thousand  dollars,  to  which  maybe 
added  imprisonment  not  exceeding  six  months.  2  R.  S.  480, 
481. 

Sec.  88.  Any  person  who  shall  be  the  keeper  of  any  gaming 
itpparatus  for  th-e  purpose  of  winning  or  gaining  any  article  of 
valiie,  or  who  shall  get  his  livelihood  by  gaming,  or  who  shall 
be  found  wandering  about  from  place  to  place,  in  the  habit  or 
practice  of  gambling,  shall  be  deemed  a  professional  gambler, 
and,  upon  conviction,  shall  be  imprisoned  in  the  state's  prison 
not  less  than  one  year,  nor  more  than  five  years,  and  be  dis- 
franchised for  any  determinate  period ;  or  may  be  imprisoned 
in  the  county  jail  not  less  than  three  nor  more  than  six 
noionths,  and  disfranchised  for  any  determinate  period.  Id. 
442,  448. 

Sbc.  2.  Any  male  or  female  person,  who  shall  be  the  keeper 
or  proprietor,  or  exhibitor  of  any  gaming  table  or  device,  or 
^mbler'fl  implements,  or  who  shall  be  an  assistant  or  attend- 
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ant  on  any  gaming  table  or  apparatus,  or  in  any  gambling 
house,  shall  be  deemed  a  gambler. 

Sec.  3.  Any  person  who,  for  the  purpose  of  gaming  with 
cards  or  otherwise,  travels  about  from  place  to  place,  or  shall 
frequent  any  place  where  gambling  is  permitted,  shall  be 
deemed  a  professional  gambler. 

Sec.  9.  Any  person  convicted  of  being  a  gambler  or  pro- 
fessional  gambler,  under  the  second  and  third  sections  of  this 
act,  may  be  fined  in  any  sum  not  less  than  twenty-five  nor 
more  than  one  hundred  dollars  for  each  ofiTense ;  and  it  shall 
be  lawful  for  the  oflicers  to  seize  and  destroy  all  gaming  ap- 
paratus found  in  any  building  kept  for  gaming  purposes.. 
^Acts,  1877  (Spec.  Session),  81,  82. 

CHARGES. 

1.  Keeping  faro  bank.     (Sec.  74.) 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully  was  the  keeper  and  exhibitor  of  a  certain  gam- 
ing apparatus,  to  wit,  a  certain  faro  bank,  and  then  and  there  un- 
lawfully kept  the  same  for  the  purpose  of  wagering,  winning,  and 
gaining  therein  money  and  other  articles  of  value.  (This  form 
may  also  be  applicable  to  sec.  2,  p.  81  of  acts  of  1877.) 

2.  Professional  ganibling.    (Sec.  38.) 

That  A.  B.,  on  the day  of ,  in  the  year  ,  and  on 

divers  other  days  and  times  between  that  day  and  the  day  of  mak- 
ing this  presentment,  unlawfully  and  feloniously  was  foundwan- 
dering  about  in  said  county,  from  place  to  piace,'in  the  habit  and 
practice  of  gambling,  to  wit,  playing  at  games  of  cards  commonly 
called  ^^  poker,''  for  money  and  other  articles  of  value. 

FORM   AND    CONTENTS. 

Billiard  table, — Indictment  under  §  38  of  the  crimes'  act,  for  un- 
lawfully and  feloniously  keeping  and  maintaining,  for  the  purpose 
of  thereby  gaining  money  and  articles  of  value,  a  gaming  appa- 
ratus, known  as  a  billiard  table,  and  suffering  and  procuring  a  cer- 
tain person  to  play  the  game  of  billiards  thereon,  receiving  money 
therefor,  etc.  Held,  that  as  the  keeping  of  a  billiard  table,  for  the 
purpose  of  wagering  any  article  of  value  thereon,  is  specially  pro- 
hibited by  §  74  of  the  act  defining  misdemeanors,  it  must  be  held 
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that  such  tables  are  uot  within  the  meaning'  of  §  88  of  the  crimes' 
act.     15  Ind.  474.    See  50  Ind.  178. 

Misdemeanor — Felony. — The  keeping  of  a  gaming  apparatas, 
commonly  called  a  "  trick  knife,"  for  the  purpose  of  wagering, 
winning  and  gaining  money  and  articles  of  valae  thereon,  is  a 
misdemeanor,  and  not  a  felony.     55  Ind.  99. 

Same — Repeal  of  statutes — Construction  of  statutes. — Section  38 
of  the  act  of  1852,  defining  felonies  (2  E.  S.  1876,  p.  442),  so  far  as 
it  relates  to  the  keeping  of  gaming  apparatus,  is  repealed,  by  im- 
plication, by  the  act  of  March  15,  1875  (2  E.  S.  1876,  p.  480), 
Amending  the  seventy -fourth  section  of  the  act  of  1852,  defining 
misdemeanors.    Ibid. 

Professional  gambling. — Indictment  for  professional  gambling,  in 
two  counts.  The  first  charged  that  the  defendant,  at  Marion 
county,  etc.,  was  engaged  in  the  habit  and  practice  of  gaming,  and 
•did  then  and  there  get  his  livelihood  thereby.  The  second  count 
charged  that  the  defendant,  at,  etc.,  was  wandering  about  from 
place  to  place,  in  the  habit  and  practice  of  gaming.  The  evidence 
showed  that  the  accused  had  been  for  two  months  traveling  about 
And  gaming  for  a  livelihood,  but  that  he  had  come  into  the  county 
where  he  was  indicted  on  lawful  business,  and  had  not  gamed 
therein.  Held^  that  the  evidence  did  not  sustain  the  indictment. 
25  Ind.  415. 

Noit  necessary  to  allege  that  game  was  played. — Ip.  an  indictment 
under  section  38  (2  E.  S.  442)  for  being  the  keeper  of  a  gaming 
Apparatus,  it  is  not  necessary  to  allege  that  any  game  was  played 
with  or  on  the  apparatus,  and  therefore  it  is  not  necessary  that 
■any  names  should  be  stated  as  the  names  of  persons  who  played. 
£0  Ind.  292. 

Same — Statute. — Said  section  38  of  the  chapter  relating  to  felon- 
ies, so  far  as  the  keeping  of  a  gaming  apparatus  called  a  *^  wheel  of 
fortune  "  is  concerned,  was  not  repealed  by  section  74  of  the  sub- 
sequent statute  relating  to  misdemeanors  (2  E.  S.  480).     Ibid. 

Evidence — Hearsay. — Upon  the  trial  of  a  defendant  indicted  for 
being  ''  unlawfully  the  keeper  of  a  certain  faro  bank,  for  the  pur- 
pose of  wagering  thereon  articles  of  value,"  the  court,  over  the  ob- 
jection of  the  defendant,  permitted  a  witness  on  behalf  of  the  state 
to  testify  that  he  had  understood  "  from  others,  that  the  defendant " 
and  another  *'  were  the  owners  of  the  faro  bank,"  and  that  he  knew 
its  ownership  only  "  by  hearsay."  JSdd^  that  the  evidence  was 
merely  hearsay,  and  incompetent,  and  its  admission  erroneous. 
57  Ind.  127. 
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Billiard  table, — The  keeper  of  a  billiard  table,  thoagh  he  do  not 
play  on  it  himself  for  money  nor  suffer  others  to  do  so,  yet  if,  for 
a  stipulated  compensation  per  game,  he  allow  any  person  to  use  it, 
he  is  liable  to  an  indictment.    5  Blackf.  560. 

Keying  counterfeiting  apparatus. 

Sec.  37.  If  any  person  shall  knowingly  retain  in  his  posses- 
sion any  die,  plate,  or  other  apparatus  made  use  of  in  forging* 
or  counterfeiting  any  gold  or  silver  coin,  which  is  or  may  be 
current  or  in  circulation  within  this  state,  or  in  forging  or 
counterfeiting  bank  notes  or  treasury  notes,  such  person 
shall,  upon  conviction  thereof,  be  imprisoned  in  the  state 
prison  not  less  than  two  nor  more  than  five  years,  and  fined 
not  exceeding  one  thousand  dollars.    2  K.  S.  442. 

CHARGE. 

That  A.  B.,  on  the  day  of ,  a.  d. ,  at  said  county, 

unlawfully  and  feloniously,  knowingly  retained  in  his  possession 
certain  dies  and  plates  made  use  of  in  forging  and  counterfeit- 
ing  certain  silver  coin  then  current  and  in  circulation  in  the 
State  of  Indiana,  commonly  called  Mexican  dollars.  Bicknell's^ 
Grim.  Pr.  378. 

Description  of  instrument. — An  indictment  against  a  person  for 
retaining  in  his  possession  an  instrument  for  counterfeiting,  etc., 
should  describe,  by  name  or  otherwise,  the  instrument  retained,  and 
allege  that  it  was  knowingly  retained.     5  Blackf  573. 

Surplusage. — An  indictment  charged  the  defendant  with  know- 
ingly retaining  in  his  possession  certain  dies,  and  plates,  and  other 
apparatus  and  instruments,  made  use  of  in  forging,  etc.  Held,  that 
the  words  "  other  apparatus  and  instruments,"  in  the  indictment, 
were  surplusage.  Seld,  also,  that  to  convict  the  defendant,  it  must 
be  proved  that  he  knowingly  retained  in  his  possession  some  in- 
strument, named  in  the  indictment.    6  Blackf.  95. 

The  following  are  cases  cited  by  Bishop,  in  his  work  on  Crim^ 
Proced.  §§  227, 228,  and  notes : 

Where,  in  Tennessee,  the  allegation  was,  that  the  defendant  '^  did 
feloniously  and  fraudulently,  and  without  any  lawful  excuse,  keep 
in  his  possession  a  machine,  which  said  machine  was  then  and  there 
intended  by  the  prisoner  for  the  tbrging  and  counterfeiting  the  coia 
current  by  law  and  usage  in  the  State  of  Tennessee,  and  the  United 
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States,  contrary,  etc. ;  "  this  was  held  to  he  sufficiently  specific  as 
to  the  character  of  the  coin  intended  to  he  forged  and  connterfeitcd ; 
and,  though  the  question  was  aided  in  the  solution  by  a  statutory 
provision,  the  iDdictment  appears  to  have  been  deemed  sufficient  on 
common  law  principles. 

An  indictment  charged  that  the  prisoner,  on,  etc.,  at,  etc.,  fe- 
loniously had  in  his  possession  a  mold,  <*upon  which  said  mold 
was  made  and  impressed  the  figure  and  apparent  resemblance  "  of 
the  obverse  side  of  a  sixpence,  was  held  bad,  on  demurrer,  because 
it  did  not  sufficiently  show  that  the  impression  was  on  the  mold 
at  the  time  when  the  prisoner  had  it  in  his  possession.  But  a  fresh 
indictment,  with  the  words  "then  and  there"  before  the  words 
"  made  and  impressed,''  was  held  good.  Eeg.  v.  Richmond,  1  Car. 
&  K.  2401 ;  Cox.  C.  C.  9. 

In  Illinois,  an  indictment  alleged,  that  the  defendant  had  in  his 
possession,  knowingly,  and  without  lawful  excuse,  certain  instru- 
ments and  tools  used  in  counterfeiting  the  current  coin  of  the  state. 
This  was  held  to  be  sufficiently  descriptive  of  the  offense,  and  in 
conformity  with  the  statutory  definition  of  the  crime.  Miller  v. 
People,  2  Scam.  233. 

In  North  Carolina,  an  indictment,  charging  a  defendant  with 
having  in  his  possession  one  pair  of  dies,  upon  which  were  made 
the  likeness,  etc.,  of  a  lawful  Spanish  milled*  silver  dollar,  etc.,  for 
the  purpose  of  making  and  counterfeiting  money  in  the  likeness  of 
Spanish  milled  silver  dollars,  was  held  to  charge  with  sufficient 
certainty  the  offense  designated  in  the  act  of  1811.  The  State  v. 
Collins,  3  Hawks,  191. 

In  Virginia,  a  statute  made  it  punishable  '*  if  any  person  or  per- 
sons shall,  without  lawful  authority,  and  without  lawful  excuse, 
knowingly  have  in  his,  her,  or  their  custody  any  such  plate  or  in- 
Btrument,  etc. ;"  and  an  indictment  was  held  to  be  sufficient  which 
charged  that  the  prisoner  "did  knowingly  have  in  his  custody, 
withou^  lawful  authority  or  excuse,  one  die  or  instrument,  for  the 
purpose  of  producing  and  impressing  the  stamp  and  Bimilitude  of 
the  current  silver  coin,  called  a  half  dollar."  No  further  descrip- 
tion of  the  instrument  was  deemed  to  be  necessary.  Common- 
wealth V.  Scott,  1  Rob.  Va.  695. 

Where  a  statute,  in  Ohio,  made  it  indictable  if  any  person  ^<  shall 
knowingly  have  in  his  possession  and  secretly  keep  any  instrument 
for  the  purpose  of  counterfeiting  any  of  the  coin,  etc.,"  an  in- 
dictment following  merely  the  words  of  the  statute  as  to  the  scienteTy 
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namely,  alleging  that  the  defendant  knowingly  had  in  hw  poooco 
eion,  and  secretly  kept,  etc.,  was  held  to  be  good.    Sutton  v.  The 
SUte,  9  Ohio,  133. 

Wherein  England,  the  indictment  was  apon  statates  8  and  9  WilL 
3  chap.  26,  §  1,  and  it  charged  the  defendant  with  having  in  his  pos- 
session a  die  made  of  iron  and  steel,  proof  that  the  die  was  of  either 
metal  was  held  to  be  sufficient,  for  *'  it  was  unimportant,  as  regarded 
the  offense,  of  what  the  die  was  made." 


Sec.  8.  Gakinq  akb  Betting — ^Lottebibs. 

Allovcing  minors  to  play  billiards,  etc. 

Sec.  28.  Every  person  who  shall  by  playing  or  betting  at 
or  upon  any  game  or  wager,  or  apon  the  result  of  any  elec- 
tion, either  lose  or  win  any  article  of  value,  shall  be  fined  in 
any  sum  not  less  than  the  value  of  the  article  so  lost  or  won, 
nor  exceeding  twice  the  value  thereof,  and  any  one  of  the 
persons  so  betting  or  playing  may  be  compelled  to  testify 
against  the  others  therein  concerned.  2  R.  S.  468.  See  also 
Acts  (Spec.  Session),  1877,  p,  81,  sections  4  and  9. 

Sec  1.  Any  persop  who  shall  bet  or  wager  any  money  or 
other  valuable  property,  on  the  result  of  any  election  in  this 
or  any  other  state,  shall,  upon  conviction  thereof,  forfeit  and 
pay  to  the  State  of  Indiana,  for  the  benefit  of  the  conmion 
school  fund,  any  sum  not  less  than  the  amount  so  bet  or 
wagered,  nor  more  than  twice  said  amount.  2  B.  S.  468, 
note  6. 

Playing  or  betting  tmth  minor. 

Sec  1.  Adult  persons  who  shall  play  or  bet  at  or  upon  any 
game,  or  wager  with  any  person  being  an  infant  under  the 
age  of  twenty-one  years,  knowing  said  person  to  be  a  minor, 
such  person  so  playing  or  betting  shall,  on  conviction,  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  fined  in  any 
sum  not  less  than  twenty  dollars,  and  imprisoned  in  the  county 
jail  of  the  proper  county  not  less  than  thirty  days  nor  more 
than   one  year. 

Sec  2.  Any  minor  who  may  be  called  upon  to  testify 
against  any  adult  in  the  cases  contemplated  in  the  foregoing 
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section,  shall  testify  to  all  the  facts  known  to  such  minor  of 
and  concerning  such  playing  or  betting,  and  such  minor 
shall,  after  he  so  testifies,  be  forever  exempt  from  any  liability 
for  playing  or  betting  with  such  adult  as  to  the  act  he  testi- 
fies to.     2  B.  S.  468,  note  c. 

CHABOES. 

1.  Playing  at  cards  for  money. 
That  A.  B.,  on  the  tenth  day  of  May,  in  the  year  eighteen  han- 
dred  and  sixty-five,  at  said  county,  by  playing  and  betting  at  and 
upon  a  certain  game  of  cards  called  "  poker,"  with  C.  D.,  B.  F., 
and  6.  H.,  unlawfully  won  from  the  said  C.  D.,  B.  P.,  and  G.  H., 
the  sum  of  three  dollars  of  the  moneys  of  the  said  C.  D.,  B.  F.,  and 

O;  H.  [or,  a  certain  article  of  value,  to  wit,  one ,  of  the  value 

of ,  of  the  goods  and  chattels  of  the  said  C.  D.,  B.  F.  and  G. 

H.]    Bickneirs  Crim.  Pr.  426. 

2.  'Playing  at  ten-pins. 

That  on  the  tenth  day  of  May,  in  the  year  eighteen  hundred  and 
sixty-five,  at  said  county,  one  G.  H.  owned  and  kept  a  ten-pin 
alley  for  hire,  and  that  A.  B.  and  one  C.  D.,  then  and  there  hired 
of  fiaid  G.  H.  the  use  of  said  ten-pin  alley,  to  play  one  game  of  ten- 
pins, and  then  and  there  agreed,  to  pay  said  (x.  H.  therefor  the  sum 
of  ten  cents,  and  then  and  there  played  said  game  of  ten -pins ; 
and  that  the  said  A.  B.  then  and  there,  by  playing  at  said  game 
with  said  C.  D.,  unlawfully  won  of  the  said  C.  D.  the  sum  of  ftv& 
cents,  the  half  of  the  hire  of  said  alley,  by  then  and  there  unlaw- 
fully betting  and  wagering  with  him  the  said  five  cents  on  the  re* 
suit  of  said  game.    Id.  427. 

3.  Betting  on  an  election. 

That  A.  B.,  on  the  tenth  day  of  May,  in  the  year  eighteen  hun- 
dred and  sixty -five,  at  said  county,  unlawfully  won  and  took  from 
one  C.  D.,  one  hat,  of  the  value  of  five  dollaro,  by  then  and  there 
unlawfully  betting  and  wagering  with  the  said  C.  D.,  for  the  said 
bat,  upon  the  result  of  a  certain  election  had  and   held  on  the 

day  of ,  in  the  year ,  in  the  State  of  Indiana,  for  the 

election  of  a  governor  of  said  state.     Ibid. 
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4.   Betting  with  minor. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

connty,  unlawfully  played,  bet,  and  wagered  with  one  C.  D.,  who 
was  then  and  there  an  infant  under  the  age  of  twenty-one  years^ 
the  sum  of  five  dollars,  in  money,  at  and  upon  a  certain  game  of 
cards,  commonly  called  ^^  poker,"  and  did  then  and  there,  by  such 
playing,  betting,  and  wagering,  unlawfully  win  from  the  said  C. 
D.  the  said  sum  of  five  dollars  of  the  moneys  and  personal  prop- 
erty  of  the  said  C.  D.,  he,  the  said  A.  B.,  at  the  time  he  so  played, 
bet,  and  wagered  with  the  said  C.  D.,  then  and  there  well  know- 
ing the  said  C.  D.  to  be  a  person  under  the  age  of  twenty-one  years. 

FORM   AND   CONTENTS. 

Information  held  had, — An  information  which  charges  that  the 
defendant  '^  lost  the  sum  of  5  dollars,  by  then  and  there  unlawfully 
betting  with  A,  B.,  upon  an  affidavit  made  by  G.  D.,  against  E.  F.^ 
for  assault  and  battery,  with  intent  to  kill,  contrary  to  law,"  etc., 
is  bad,  and  charges  no  crime  or  misdemeanor  known  to  the  law. 
18  Ind.  18. 

Certainty  as  to  amount  lost  or  won. — In  an  information  or  indict- 
ment for  gaming,  the  amount  or  value  of  the  article  lost  or  won, 
should  be  set  forth  with  certainty,  in  order,  among  other  things, 
that  it  may  appear  what  amount  of  fine  may  be  assessed,  under 
the  statute,  that  fact  being  necessary  to  enable  the  court  to  deter- 
mine what  tribunal  has  jurisdiction  of  the  offense.     13  Ind.  566. 

Sufficiency  of  indictment. — An  indictment  for  keeping  a  gaming 
house  was  held  not  to  be  bad  for  charging  that  the  defendant  kept 
a  house,  instead  of  his  house,  to  be  used  for  gaming,  the  latter 
term  being  employed  by  the  statute  defining  the  offense.   3  Ind.  530. 

An  indictment  for  gaming  or  betting,  or  suffering  gaming  in  one's 
bouse,  etc.,  must  state  the  names  of  the  persons  with  whom  the  bet 
was  made,  or  game  played,  or  state  an  excuse  for  not  giving  them. 
3  Ind.  531 ;  5  Blackf.  343,  280,  230 ;  7  Id.  242. 

Betting  on  a  horse-race,  is  betting  on  a  game, — A  horse-race  is  a 
game,  and  is  therefore  within  the  statute  enacting  that  "any  per- 
son legally  called  to  give  evidence  against  another  forgamini;,  shall 
be  deemed  a  o<fnipetent  witness  to  prove  such  gaming,  although 
such  person  may  have  been  concerned  as  a  party ;  and  may  be  com- 
pelled  to  testify,  as  in  the  case  of  other  witnesses.  8  Blackf.  332. 
See  3  Ind.  123  ;  9  Id.  35. 
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An  election  is  a  game,    58  Ind.  8  (ovorruling  47  Ind.  127). 

Betting  on  election, — A  bet  upon  the  resalt  of  an  election,  is- 
within  §28,  2  K.  S.  p.  435.  An  information  is  not  bad  for  charg- 
ing the  time  when  an  offense  is  alleged  to  have  been  committed,  in 
fignrcs.     12  Ind.  330, 

The  contingency  of  a  bet  upon  the  resalt  of  an  election,  is  deter- 
mined when  the  popular  vote  is  cast;  though  there  may  be  difficulty 
in  proving  the  result  until  it  is  officially  determined,  in  the  manner 
prescribed  by  the  constitution  and  laws.     Ibid. 

A.  and  B,  were  contesting  candidates  for  an  office,  for  which  an 
election  was  to  be  held  on  the  14th  of  October,  1856.  Prior  to  the 
election,  C,  offered  to  purchase  a  hat  of  D.,  to  be  paid  for  in  caso 
A.  should  be  elected  at  the  election  to  be  held  on  that  day,  and  not 
otherwise.  D,  offered  to  sell  the  hat  to  C,  and  wait  with  him  for 
payment  until  B.  should  be  defeated,  and  upon  these  terms  C.  pur- 
chased. Held — 1.  That  the  parties  had  reference  to  the  pending^ 
election.  2.  That  the  contract  was  a  wager.  A  sale  of  goods,  to 
be  paid  for  or  ^ot,  according  as  an  election  may  result,  is  as  much 
within  the  reason  and  policy  of  the  law  as  any  other  form  of  bet 
or  wager  upon  the  reault  of  an  election.    Ibid. 

The  courts  take  notice  judicially  of  the  accession  of  the  chief 
executive  of  the  confederacy  or  state.  Thus,  where  at  the  time  of  tho 
trial  of  an  information  against  a  person  for  betting  upon  the  elec- 
tion of  a  certain  candidate  for  governor,  that  candidate  had  entered 
upon  the  duties  of  the  office,  in  pursuance  to  the  election  upon  th& 
result  of  which  the  bet  was  made,  it  was  held,  that  no  proof  of  his 
election  wds  necessary.     Ibid. 

Name  of  game, — An  indictment  for  gaming  need  not  state  the 
name  of  the  game  played,  but  there  should  be  in  it  some  descrip- 
tion of  the  game,  as,  that  it  was  with  cards,  dice,  etc.  8  Blackf. 
400.     See  5  Blackf.  230 ;  7  Id.  322,  242,  456. 

Betting  on  election, — An  indictment  for  betting  on  the  result  of  an 
election,  must  state  for  what  purpose  the  election  bet  on  was  held  ; 
that  is,  whether  it  was  for  president  of  the  United  States,  for 
governor  of  the  state,  etc.  ^  6  Blackf  104.  ^ 

Same, — ^Indictment  for  unlawfully  winning,  etc.,  by  betting  on 
the  result  of  an  election.  Seld,  that  it  was  no  objection  to  the  in- 
dictment, that  the  time  when  the  bet  was  alleged  to  have  been 
made  was  after  the  day  of  the  election.  -  6  Blackf  267. 

An  averment  In  such  indictment,  that  the  defendant  did  unlaw- 
fully win  of,  and  take  from,  one  N.  G.,  two  notes,  etc.,  by  betting 
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18  not  an  inhibition  of  a  free  Bale  of  property,  bat  of  a  mode  of 
iiwindling  in  disposing  of  property.    Ibid. 

In  a  charge  for  selling  lottery  tickets,  etc.,  the  tickets  sold  should 
be  correctly  described,  as  in  the  case  of  other  written  instruments 
which  are  tbe  basis  of  a  prosecution,  or  if  they  can  not  be  so  de- 
scribed a  sufficient  excuse  should  be  set  up.     Ibid. 

As  to  general  requisites  of  indictment,  see  Whart.  Prec.  828-845. 

Evidence — Best  must  be  given  first. — In  a  prosecution  for  selling 
lottery  tickets,  parol  evidence  of  their  contents  is  not  admissible, 
unless  it  be  shown  that  the  tickets  themselves  can  not  be  produced. 
10  Ind.  404. 

The  term  ^^  ticket,''  under  the  statute,  includes  a  quarter  of  a 
ticket.  8  Mo.  606.  See  2  Whart.  Crim.  Law,  §§  2429-2432,  and  notes 
in  7  ed.;  2  Bish.  Crim.  Law,  §§  945-949. 

Allowing  minors  to  play  billiards,  etc. 

Sec.  1.  If  any  person  owning  or  having  the  care,  manage- 
ment, or  control  of  any  billiard  table,  bagatelle  table,  or 
pigeon-hole  table,  shall  allow,  suffer,  or  permit  any  minor 
to  play  billiards,  bagatelle,  or  any  other  game,  at  or  upon 
fiuch  table  or  tables,  he  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall,  for  each  game  so 
allowed,  suffered,  or  permitted  to  be  played,  be  fined  in  any 
«um  not  less  than  five  dollars  nor  more  than  fifty  dollars. 

Sec.  2.  That  any  person  owning  or  having  the  care,  man- 
agement, or  control  of  any  billiard  table  or  tables,  bagatelle 
table  or  pigeon-hole  table,  kept  in  any  saloon,  hotel,  or  other 
public  place,  who  shall  8uff*er  or  permit  minors  to  congregate 
at,  in,  and  about  such  place  where  such  billiard  table  or  ta- 
bles, bagatelle  table,  or  pigeon-hole  table  may  be  kept,  shall, 
for  each  offence,  be  fined  in  any  sum  not  less  that  twenty-five 
dollars  nor  to  exceed  five  hundred  dollars. 

Sec.  8.  That  the  provisions  of  this  act  shall  not  apply  in 
any  case  where  a  billiard  table,  bagatelle  table,  or  pigeon-hole 
table  may  be  kept  or  used  in  a  private  family.  Act  of  March 
8, 1878,  2  R.  S.  484. 
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CHABOE. 

(Sec.  1.) 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

eoanty,  being  then  and  there  the  owner  [or,  having  then  and  there 
the  care,  management,  and  control]  of  a  certain  billiard  table  [or, 
bagatelle  table,  or  pigeon-hole  table],  unlawfully  did  allow,  suffer, 
And  permit  one  C.  D.,  who  was  then  and  there  a  pei*8on  under  the 
ago  of  twenty-one  years,  to  play  a  game  of  billiards  [or,  bagatelle, 
4>r  other  game^  as  the  case  may  6e],  upon  said  table,  with  B.  P. 
And  G.  H. 

Permitting  minors  to  congregate  about  tables,    (Sec.  2.) 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  being  then  and  there  the  owner,  and  having  then  and  there 
the  care,  management,  and  control  of  a  certain  billiaixl  table  then 
and  there  kept  in  a  certain  public  place,  to  wit,  in  a  certain  public 
hotel  and  saloon,  called  the  *^  St.  Charles,"  did  then  and  there  un- 
lawfully suffer  and  permit  C.  D.,  E.  P.,  and  G.  H.,  and  other  per- 
sons to  the  jurors  unknown,  said  C.  D.,  E.  P.,  and  G.  H.,  and  said 
other  persons  to  the  jurors  unknown,  being  then  and  there  persons 
under  the  age  of  twenty-one  years,  to  congregate  at,  in,  and  about 
aaid  hotel  and  saloon  where  said  billiard  table  was  kept  as  afoi-esaid. 

FORM   AND   CONTENTS. 

Names  of  players — Negative  averments, — An  indictment  under  sec- 
tion 1  of  the  act  of  March  8,  1873,  Acts  1,873,  p.  30,  which  does  not 
allege  that  a  game  was  played,  and  state  the  name  of  the  person 
with  whom  the  minor  played  the  game,  or  allege  that  such  name  is 
unknown,  is  bad.  But  it  is  not  necessary,  in  such  indictment,  to 
negative  the  exception.  This  is  to  be  shown  by  the  defendant.  48 
Ind.  394. 

Same. — An  indictment  under  a  statute  making  it  a  misdemeanor 
for  any  person  owning,  etc.,  any  billiard,  bagatelle,  or  pigeon-hole 
table,  to  allow,  suffer,  or  permit  any  minor  to  play  billiards,  baga- 
telle, or  any  other  game  at  or  upon  such  table,  and  inflicting  a  fine 
for  each  game  so  allowed,  suffered,  or  permitted  to  be  played,  must 
charge  that  a  game  was  played,  and  name  the  person  with  whom 
it  was  played  by  the  minor,  or  give  a  reason  why  he  is  not  named. 
47  Ind.  463. 
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Indictment. — ^An  indictment  under  the  act  of  March  8,  1873  (2  B. 
8:  484),  in  relation  to  the  keepers  of  billiard  tables,  charged  that 
the  defendant,  **  having  the  control  and  management  of  a  saloon 
in  which  billiard  tables  were  kept,  suffered  and  permitted  certain 
minors  to  congregate  in  such  saloon.  ITeldy  on  motion  in  arrestr 
that  the  indictment  is  insufficient.     57  Ind.  527. 

Same, — An  indictment  charged  the  defendant  with  having  al- 
lowed a  certain  minor,  with  other  minors  not  named,  '*  to  play  at  a 
certain  game,  on  a  billiard  table,  called  billiards,"  in  his  saloon,  of 
which  he  was  then  and  there  the  owner."  Seld,  on  motion  to- 
quash,  that  it  is  not  necessary  to  aver  that  such  game  was  played 
for  a  wager.  Heldy  also,  that  the  averment  as  to  the  ownership  of 
the  billiard  table  is  too  vague,  and,  therefore,  that  the  indictment  is 
bad.    57  Ind.  537. 


Sbc.  9,    Desbcraiion  of  the  Sabbath — ^Profanity. 

Sec,  1.  K  any  person  of  the  age  of  fourteen  years  and  up- 
wards,  shall  be  found  on  the  first  day  of  the  week,  commonly 
called  Sunday,  rioting,  hunting,  fi^shing,  quarreling,  at  com- 
mon labor,  or  engaged  in  their  usual  avocations,  works  of 
charity  and  necessity  only  excepted,  such  person  shall  be 
lined  in  any  sum  not  less  than  one  nor  more  than  ten  dollars ; 
but  nothing  herein  contained  shall  be  construed  to  affect  such 
as  conscientiously  observe  the  seventh  day  of  the  week  as  the 
Sabbath,  travelers,  families  removing,  keepers  of  toll-bridges 
and  toll-gates,  and  ferry-men,  acting  as  such. 

Sec.  2.  That  in  all  cases  arising  under  the  provisions  of 
this  act,  justices  of  the  peace,  and  courts  of  common  pleas 
shall  have  concurrent  jurisdiction. 

Sec.  3.  Prosecutions  under  this  act  shall  be  commenced 
within  one  year  next  after  commission  of  said  offenses.  Act 
of  February  28, 1855,  2  R.  S.  488,  484. 

CHARGE. 

That  on  the day  of ,  in  the  year ,  at  said  county,. 

A.  B.,  who  was  at  that  time  over  fourteen  years  of  age,  said  day  be- 
ing the  first  day  of  the  week,  commonly  called  Sanday,  was  foand 
unlawfully  at  common  labor,  and  engaged  in  his  usaal  avocation^ 
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to-wit:  then  and  there  selling  and  delivering  to  C.  D.  one  quart  of 
beer,  and  receiving  from  hioi  ten  cents  in  payment  therefor,  suchi 
common  labor  and  usual  avocation  not  being  then  and  there  work 
of  charity  or  necessity,  and  the  said  A.  B.  not  being  then  and  there 
one  who  conscientiously  observed  the  seventh  day  of  the  week  as 
the  Sabbath,  nor  a  traveler,  a  family  removing,  a  keeper  of  a  toll- 
bridge,  or  a  toll-gate,  or  a  ferry-man  acting  as  such.  Bicknell's 
Crim.  Pr.  458. 

FORM  AND  CONTENTS. 

Segative  averments, — An  indictment,  under  the  act  of  February 
28, 1855,  for  the  desecration  of  the  Sabbath  by  common  labor,  al- 
leged  that  it  was  not  a  work  of  charity,  but  ommitted  the  words 
"  and  necessity,"  contained  in  the  exception  made  by  the  statute.. 
Seldy  that  the  indictment  was  bad,  on  motion  to  quash.  50  Ind. 
174. 

Indefiniteness  as  to  time, — An  indictment  for  hunting  on  Sunday, 
which  alleged  that "  on  or  about  the  let  day  of  October,  a.  d.  1871," 
the  defendant,  etc.,  "said  1st  day  of  October,  1871,  being  then  and 
there  the  first  day  of  the  week,  commonly  called  Sunday/'  was  bad, 
for  not  being  definite  as  to  the  time  of  the  offense.    42  Ind.  311. 

Indictment  held  sufficient — An  indictment  charged  that  the  de- 
fendant, at,  etc.,  "  being  over  fourteen  years  of  age,  on  the  13th  of 
June,  1869,  being  Sunday,  was  found  unlawfully  at  common  labor, 
engaged  in  his  usual  avocation,  to  wit,  selling  and  delivering  to  " 
J.  O.  "two  quarts  of  beer,  and  receiving  from  him  twenty -five  cents 
in  payment  therefor,"  etc.,  the  statutory  exceptions  being  nega- 
tived. Held^  on  motion  to  quash,  that  the  indictment  sufficiently 
charged  an  act  of  common  labor,  within  the  meaning  of  the  stat- 
ute.    Wetzler  v.  The  State,  18  Ind.  416,  criticised;  33  Ind.  201. 

Constitutional  law. — That  the  "  act  for  the  protection  of  the  Sab- 
bath,  and  providing  penalties  for  the  desecration  thereof"  (2  R. 
S.  483,  484),  is  constitutional,  and  mast  be  regarded  as  settled.  33 
Ind.  215.     See  9  Ind.  112. 

Work  of  necessity. — Such  labor  on  Sundays  as  is  a  necessary  in- 
cident to  the  accomplishment  of  a  lawful  purpose,  such  as  the 
manufacture  of  malt  beer,  is  not  a  violation  of  the  statute  for  the 
protection  of  the  Sabbath  (2  R.  S.  483,  484).    33  Ind.  416. 

Same, — The  delivery  of  a  quantity  of  flour  on  board  a  steamboat 
on  Sunday  in  order  to  avoid  the  liability  of  delay  in  getting  it  to- 
12 


A 


178  CRIMES   AND   OFFENSES. 

Deaecration  of  the  Sabbath — Profanity. 

market  occasioned  by  danger  of  the  closing  of  navigation,  is  not  a 
work  of  necessity.     30  Ind.  476. 

Liquor  law, — Information  charging  that  "A.,  at,  etc.,  being  over 
fourteen  years  of  age,  on,  etc.,  that  being  the  first  day  of  the  week, 
commonly  called  Sanday,  was  foand  unlawfully  at  common  labor 
and  engaged  in  his  usual  avocation,  to  wit,  selling  and  dealing  out 
to  B.  two  gills  of  whisky,  and  receiving  therefor  twenty  cents," 
etc.  Held^  that  as  it  did  not  appear  from  the  information  whether 
or  not  the  defendant  had  a  license,  it  was  bad,  on  amotion  in  arrest 
based  upon  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  public  offense.     31  Ind.  64. 

QucBre. — Whether  an  information  for  desecration  of  the  Sabbath 
is  good,  which  charges  the  unlawful  selling  of  "  two  cigars,"  and 
•does  not  charge  that  it  was  done  in  the  usual  avocation  of  the  de- 
fendant.    18  Ind.  416,  criticised;  33  Ind.  203. 

Gaming, — Gaming  is  not  an  act  of  common  labor  or  usual  avoca- 
tion, within  the  prohibition  of  the  Sunday  law.  14  Ind.  396.  See 
11  Ind.  311. 

Where  the  act  which  is  a  desecration  of  the  Sabbath  is  also 
another  offense,  the  defendant  may  be  prosecuted  for  either.  II 
Ind.  311. 

Tlie  making  of  a  promissory  note  on  Sunday  is  common  labor.  4 
Ind.  619.     See  13  Ind.  205. 

See,  on  this  subject,  2  Bish.  Crim.  Law,  §§  936-944. 

Evidence — Reasonable  doubt. — If,  on  the  trial  of  an  indictment  for 
•desecrating  the  Sabbath  by  selling  an  article,  there  is  a  reasonable 
doubt  as  to  whether  the  transaction  was  a  sale  or  a  gift,  there  can 
be  no  conviction.     33  Ind.  203.     See  15  Ind.  453. 

Evidence — Variance. — An  indictment  for  desecrating  the  Sabbath 
-charged,  that  the  defendant  "  was  found  unlawfully  at  oommon 
labor  and  engaged  in  his  usual  avocation,  to  wit,  then  and  there 
selling  and  delivering  to  William  Dillon  one  cigar,  and  receiving 
from  him  ten  cents  in  payment  therefor,''  etc.  Held^  that  the  in- 
dictment alleged,  substantially,  that  selling  cigars  was  the  defend- 
ant's usual  avocation.  Held^  also,  that  evidence  that  making  and 
selling  cigars  was  the  defendant's  business,  was  admissible.  Held^ 
also,  that  proof  that  the  sale  charged  was  made  to  William  P.  Dil- 
lon, was  not  a  material  variance.     33  Ind.  215. 

Same — Opinion  of  witness. — On  the  trial  of  an  indictment  for  dese- 
crating the  Sabbath,  a  witness  stated,  as  his  own  opinion  merely, 
that  the  defendant  was  over  fourteen  years  of  age,  and  testified  that 
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the  defendaDt  was  keeping  hoase,  living  with  a  woman  as  his  wife, 
whom  the  witness  supposed  to  be  the  defendant's  wife ;  that  they 
lived  together  as  husband  and  wife  ;  and  that  the  defendant  had  a 
moustache.  Seldy  that  this  evidence  was  sufficient  to  justify  a 
Ending  that  the  defendant  was  at  least  fourteen  years  of  age. 
Ibid. 

Evidence  as  to  age. — In  a  trial  for  violation  of  the  Sabbath^  the 
iDdietment,  among  other  averments,  charged  that  the  defendant 
was  over  the  age  of  fourteen  years.  JECeldy  that*  the  age  of  the 
accused  must  be  proven  by  sworn  testimony,  and  that  the  court  or 
jury  could  not  determine  this  fact  for  themselves  from  the  per- 
sonal appearance  of  the  accuised  alone.     28  Ind.  272. 

Work  of  agent — To  sustain  an  information  for  engaging  in  com- 
mon labor  on  Sunday,  by  selling  unlawfully  two  gills  of  spirituous 
liquor,  which  were  sold  by  the  defendant's  agent  in  his  bar-room, 
it  should  appear  that  the  defendant  was  present,  or  had  some 
'knowledge  of  the  selling  when  it  was  being  done.    18  Ind.  35. 

Profanity. 

Sec.  1.  Every  person  of  the  age  of  eighteen  years  and  up- 
wards who  shall  profanely  curse,  swear,  aver,  or  imprecate  by, 
or  in  the  name  of,  God,  Jesus  Christ,  or  the  Holy  Ghost,  shall 
be  deemed  guilty  of  profanity,  and,  on  conviction  thereof, 
shall  be  fined  in  the  sum  of  not  less  than  one  nor  more  than 
three  dollars  for  each  ofiense.  Act  of  March  2, 1855.  2  R. 
B.  679. 

CHABQE. 

That  A.  B.,  on  the day  of ,  in  the  year  — ; — ,  at  said 

-county,  unlawfully  did  profanely  curse,  swear,  aver,  and  imprecate 
by  and  in  the  name  of  God  and  Jesus  Christ,  by  then  and  there 
[here  state  the  language  constituting  the  profanity]- 

Appeal  from  justice, — In  Jhe  case  of  a  fine  imposed  by  a  justice 
of  the  peace,  for  profane  swearing,  the  defendant  may  appeal  to  the 
-circuit  court.    R.  S.  1838,  p.  362,  sec.  11 ;  7  Blackf.  551. 

Jurisdiction. — Justices  of  the  peace  have  exclusive  original  juris- 
diction in  prosecutions  for  profanity.  2  B.  S.  669,  sec.  3.  See  2 
Blackf.  251. 
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Sbc.  10.  Selling  Unwholesome  Provisions. 

1.  Selling  unwholesome  for  wholesome  provisions. 

Sec.  11.  Every  person  who  shall  knowingly  sell  any  un- 
wholesome for  wholesome  provisions,  shall  be  fined  not  ex- 
ceeding  five  hundred  doUara,  to  which  may  be  added  im- 
prisonment in  the  county  jail,  for  a  period  of  not  more- 
than  six  months.    2  R.  S.  462. 

GHARQB. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully  and  knowingly  sold  to  C.  D.,  twenty  pounds  of 
fresh  pork  for  the  sum  of  two  dollars,  as  sound  and  wholesome 
provisions,  the  same  being  then  and  there  unsonnd  and  unwhole- 
some, tainted,  fly-blown,  and  putrid ;  and  he,  the  said  A.  B.,  then 
and  there  well  knowing  the  same  to  unsound  and  unwholesome,, 
tainted,  fly-blown,  and  putrid. 


Sec.  11.  Public  Indecency. 

Sec.  22.  Every  person  who  shall  be  guilty  of  notorious 
lewdness,  or  who  shall,  in  any  public  place,  make  any  un- 
covered and  indecent  exposure  of  his  or  their  person,  upon 
conviction  thereof,  shall  be  fined  in  any  sum  not  less  than  ten 
nor  more  than  one  hundred  dollars,  to  which  may  be  added 
imprisonment  for  any  term  not  exceeding  three  months.  2 
R.  S.  466. 

CHARGE. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  saia 

county,  unlawfully,  at  a  certain  public  place  then  and  there  situat^^ 

to  wit,  in  the  Ohio  river,  at  the  foot  of street,  in  the  city  of 

New  Albany,  made  an  uncovered  and  indecent  exposure  of  his  per- 
son, by  then  and  there  taking  off  all  his  clothes  and  bathing  naked 
in  said  river.     Bicknell's  Grim.  Pr.  449. 

The  old  statute  against  public  indecency  was  as  follows :  "Every" 
person  who  shall  be  guilty  of  notorious  lewdness,  or  other  public 
indecency,  upon  conviction  shall  be  fined  not  exceeding  one  hun— 
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•dred  dollars,  and  imprisoDed  not  exceeding  three  months.  2  G.  & 
H.  464. 

Under  that  statute,  our  supreme  court  decides :  '*  The  terms 
^'  public  indecency,"  as  used  in  §  22  of  Dhe  "  act  defining  misde- 
Aieanors,  etc.,  do  not  sufficiently  define  any  public  offense;  and 
<K>nsequently  no  act  is  made  criminal  by  their  employment  in  the 
statute.     16  Ind.  335. 

And  again :  There  is  no  such  ofTense  under  our  criminal  code  as 
public  indecency.    Id.  338. 

Subsequently  the  legislature  amended  the  statute,  and  the  law 
now  stains  as  first  above  given. 

Using  obscene  language, — TJnder  the  statute  against  <^  notorious 
lewdness  or  other  public  indecency,"  a  prosecution  will  not  lie  for 
Qsing  obscene  language,  or  singing  obscene  songs'.     10  Ind.  140. 

Whatever  openly  outrages  decency,  and  is  injurious  to  morals,  is 
indictable.     1  Hawk.  P.  C,  ch.  5,  §  4. 

The  indictment  must  aver  and  the  proof  show  exposure  and 
offense  to  the  community  generally,  as  mere  private  lewdness  or  in- 
*decency  is  not  indictable.     2  Whart.  Crim.  Law,  §  2385. 

The  term  "  public  indecency  "  was  always  held  to  apply  especially 
to  indecent  exposure  of  the  naked  human  body  ;  and  our  statute, 
us  amended,  is  substantially  a  re-enactment  of  a  part  of  the  com- 
mon law.     BicknelFs  Crim.  Pr.  449. 


Sbc.  12.    Open  and  Notorious  Adultbrt  and  Fornication. 

Sbc.  21.  Every  person  who  shall  live  in  open  and  notorious 
iidultery  and  fornication  shall  be  fined  in  any  sum  not  exceed- 
ing one  thousand  dollars,  and  imprisoned  not  exceeding  twelve 
months.     2  R.  8.  466. 

CHARGES. 

1.  Living  in  open  and  notorious  adultery. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

county,  and  from  that  day  continuously  until  the day  of , 

in  the  year ,  at  said  county,  unlawfully  lived  in   open  and 

notorious  adultery  together  with  one  C.  D.,  a  woman,  who  was 
then  and  there,  and  during  all  the  said  time,  the  wife  of  one  E.  D., 
^ho  was  then  and  there  living.    Bickneirs  Crim.  Pr.  447. 
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2.  Living  in  open  and  notorious  fornication. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

county,  and  from  that  day  continuoosly  until  the day  of , 

in  the  year ,  at  said  county,  unlawfully  lived  in  open  and  no- 
torious fornication  together  with  one  C.  B.,  a  woman.    Id.  448. 

FORM   AND  CONTENTS. 

Information  and  affidavit. — Information  charging  that  the  defend- 
ant lived  in  open  and  notorious  fornication  from  September  20, 
1858,  until  October  25, 1859.  The  affidavit  upon  whicl\  the  in- 
formation  was  based,  charged  the  offense  from  October  20, 1858, 
until  September  25,  1859.  Held,  that  the  information  was  good 
on  motion  in  arrest.     16  Ind.  111. 

What  is  adultery i  and  what  fornication. — If  a  man  have  criminal 
intercourse  with  a  married  woman,  the  offense  is  adultery,  and  not 
fornication.     2  Blackf.  318. 

The  indictment  may  be  against  both  the  parties  jointly;  and  an 
indictment  for  adultery  should  show  that  the  woman  was  not  the 
defendant's  wife.     Bicknell's  Grim.  Pr.  447. 

The  affidavit  must  charge  a  living  together^    14  Ind.  280. 

Definition  of  crim^e. — An  indictment  for  living  in  open  and  noto- 
rious fornication  may  be  founded  upon  the  21st  section  of  the  act 
of  June  14, 1852  (2  R.  S.  1876,  p.  457), "  defining  misdemeanors,"  etc., 
though  such  offense  is  not  defined  by  such  section. 

Same — Fornication  defined, — Fornication  is  seiual  intercourse  be- 
tween any  man  and  an  unmarried  woman. 

Same — Adultery  defined. — Adultery  is  sexual  intercourse  between 
a  married  woman  and  any  man  other  than  her  husband.  56- 
Ind.  263. 

Fornication — Statute  of  limitations — Concealment  of  offense — Stat- 
ute  construed. — An  indictment  for  open  and  notorious  fornication 
alleged  that  the  defendant,  during  the  time  specified,  more  than 
two  years  prior  to  the  finding  of  the  indictment,  had  openly  lived 
and  cohabited  with  a  certain  unmarried  woman,  and  had  <^  con- 
cealed the  fact  of  said  crime  until,"  etc.,  "  by  publicly  acknowledg- 
ing and  claiming  the  said  woman  to  be  his  wife."  Seld,  that  the 
indictment  is  insufficient,  the  alleged  concealment  not  being  of  the 
fact  of  the  crime  charged.  Meldj  also,  that  the  mere  denial  by  the 
defendant  of  having  committed  a  crime  charged,  is  not  such  a 
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'^  coDoealment "  as  is  contemplated  by  section  13  (2  fi.  S.  374),  of 
the  act  in  relation  to  criminal  pleading  and  practice.    57  Ind.  113. 

As  to  adultery,  see  2  Whart.  Crim,  Law,  §§  2643-2665.  See 
also,  on  this  subject,  2  -Bish.  Crim.  Law,  §  28. 

Evidence  of  occasional  intercourse  not  sufficient. — An  indictment 
for  living  in  open  and  notorious  adultery,  etc.,  is  not  sustained  by 
evidence  of  occasional  illicit  intercourse^  etc.  5  Blackf.  358.  See 
15  Ind.  383 ;  14  Ind.  280. 

Whether  the  man  is  married  or  not,  is  immaterial.  BickncU's 
Crim.  Pr.  448. 

If  the  living  together  be  open  and  notorious,  evidence  of  sexual 
intercourse  between  the  parties  will  go  to  the  jury,  who  will  gener- 
ally not  require  any  great  publicity  in  the  acts  in  such  a  case,  in 
order  to  find  that  the  fornication  was  open  and  notorious.    Ibid. 

Evidence — Divorce — Jurisdiction. — An  indictment  for  living  in 
open  and  notorious  fornication  is  sustained  by  proof  that  the  de- 
fendant, during  the  lifetime  of  his  undivorced  wife,  had  married, 
and  openly  lived  and  cohabited  with  an  unmarried  woman.  56 
Ind.  263. 

Same. — On  the  trial  of  such  a  cause,  evidence  that  the  defendant, 
prior  to  such  second  marriage,  had  obtained  a  decree  of  divorce 
from  his  first  wife,  rendered  by  a  court  having  no  jurisdiction  of 
either  the  parties  to  the  action  for  such  divorce,  is  inadmissible. 
Ibid. 

Sbc.  13.     Uttbring,  etc.,  Obscene  Literature,  etc. 

Sec.  52.  Every  person  who  shall,  by  himself  or  agent,  print, 
vend,  exhibit,  or  circulate  any  obscene  book,  pamphlet,  print, 
or  picture,  shall,  upon  conviction,  be  fined  not  exceeding  five 
hundred  dollars,  and  if  the  exhibition  be  made  to  a  female, 
imprisonment  not  exceeding  three  months  may  be  added.  2 
E.  S.  475. 

Sec  1.  K  any  person  shall  sell,  or  lend,  or  give  away,  or  in 
any  manner  exhibit,  or  shall  oflfer  to  sell,  or  to  lend,  or  to  give 
away,  or  in  any  manner  exhibit,  or  shall  otherwise  publisli,  or 
oSev  to  publish  in  any  manner,  or  shall  have  in  his  possession, 
for  any  such  purpose  or  purposes,  any  obscene  book,  pam- 
phlet, paper,  writing,  advertisement,  circular,  print,  picture, 
drawing,  or  other  representation,  figure,  or  image,  on  or  of 
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paper,  or  other  material,  or  any  list,  instrument,  or  other  ar- 
ticles of  an  indecent  or  immoral  nature  or  use,  or  any  drag 
or  medicine,  or  any  article  whatever,  for  the  prevention  of 
conception,  or  for  causing  unlawful  abortion,  or  shall  adver- 
tise the  same  for  sale,  or  shall  write  or  print,  or  cause  to  be 
wrirten  or  printed,  any  card,  circular,  book,  pamphlet,  adver- 
tisement, or  notice  of  any  kind  whatsoever,  stating  when, 
where,  how,  or  of  whom,  or  by  what  means  any  of  the  arti- 
cles in  this  section  hereinbefore  mentioned  can  be  purchased 
or  obtained,  or  shall  manufacture,  draw,  or  print,  or  in  any 
wise  make  any  of  such  articles,  every  such  person  shall,  on 
conviction,  be  fined  in  any  sum  not  exceedingfive  hundred  dol- 
lars, to  which  may  be  added  imprisonment  in  the  county  jail 
for  any  period  of  time  not  less  than  ten  days  nor  more  than 
three  mouths,  for  each  offence,  at  the  discretion  of  the  court 
or  jury  trying  the  same. 

Sec  2.  All  articles  of  raw  materials  found  in  the  possession 
of  any  person  or  persons,  intending  to  manufacture  the  same 
into  the  articles  or  things  described  in  the  first  section  of  this 
act,  and  also  all  tools,  machinery,  implements,  instruments, 
and  personal  property  found  in  the  place  or  building  where 
the  articles  described  in  the  first  section  of  this  act  are  found 
or  seized,  and  used  or  intended  to  be  used  in  the  manufacture, 
of  such  articles  or  things,  may  be  seized,  and  shall  be  forfeited 
an'd  destroyed  under  the  order  of  the  court ;  and  the  proceed- 
ings to  enforce  such  forfeiture  shall  be  in  the  nature  of  a  pro- 
ceeding in  rem.  before  the  court  of  record  of  criminal  juris- 
diction, having  jurisdiction  of  the  crime  specified  in  the  first 
section  of  this  act,  in  the  city  or  county  wherein  the  arrest 
or  seizure  was  made. 

Sec  3.  All  justices  of  the  peace,  in  their  respective  coun- 
ties, are  hereby  authorized,  on  due  complaint,  supported  by 
oath  or  aflBlrmation,  as  provided  by  the  constitution  and  the 
law  for  the  issuing  of  a  search  warrant  in  other  cases,  to 
issue  a  warrant,  directed  to  any  constable  of  the  county  po- 
lice officer,  or  city  marshal  within  said  county,  directing  him, 
them,  or  any  of  them,  to  search  for,  seize,  and  take  posses- 
sion  of  such  obscene  and  indecent  books,  papers,  articles,  and 
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things,  and  said  justice  shall  transmit,  inclosed  and  under 
seal,  specimens  thereof  to  the  prosecuting  attorney  in  such 
county,  and  shall  deposit  within  the  county  jail  of  his  county, 
or  such  other  secure  place  as  to  him  shall  seem  meet,  inclosed 
and  under  seal,  the  remainder  thereof,  and  shall,  upon  the 
conviction  of  the  person  or  persons  offending  under  any  of 
the  provisions  of  this  act,  forthwith,  in  the  presence  of  the 
person  or  persons,  upon  whose  complaint  the  said  seizure  or 
arrest  was  made,  if  he  or  they  shall,  after  notice  thereof,  elect 
to  be  present,  destroy  or  cause  to  be  destroyed  the  remainder 
thereof,  so  seized  as  aforesaid,  and  shall  cause  to  be  entered 
upon  the  records  of  his  court  the  fact  of  such  destruction. 

Sbc.  4.  The  words  in  this  act,  in  section  one,  "  articles  of 
an  indecent  or  immoral  nature  or  use,"  shall  not  be  construed 
as  applying  to  articles  or  instruments  which  are  used  or  ap- 
plied for  the  cure  or  prevention  of  disease.  Acts  Spec.  Ses- 
sion, 1877,  pp.  56,  67. 

CHARGES. 

1.   Uttering  obscene  books,     (Sec.  52.) 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

county,  did  uDlawfully  exhibit  and  vend  to  C.  i).  a  certain  obscene 
printed  book,  entitled,  ^'Memoirs  of  a  Woman  of  Pleasure,"  in 
which  Baid  book  was  then  and  there  a  certain  obscene  print  on 
paper,  representing  a  man  in  an  indecent  and  obscene  posture  with 
a  woman,  to  wit,  in  the  act  and  posture  of  carnal  copulation. 
Bickneirs  Crim.  Pr.  450. 

2.  Advertising  medicines  to  prevent  conception. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

county,  did  unlawfully  publish,  exhibit,  and  have  in  his  posses- 
Bion,  a  certain  printed  circular  advertisement  of  a  certain  medicine 
for  the  prevention  of  conception,  which  said  printed  circular  ad- 
vertisement is  in  the  words  and  figures  following,  to  wit  [here  in- 
sert an  exact  copy  of  the  drcular"],  and  did  then  and  there,  and 
thereby  advertise  the  said  medicine  fo^  sale. 


/ 
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Sec.  14.    Publicly  Letting  Horse  to  Mabbs. 

Sec.  4.  Any  person  who  shall  permit  to  run  at  large  at  any 
place,  or  who  shall  keep  or  let  to  mares  or  jennets,  within  the- 
limits  of  any  city,  town,  or  village,  or  within  two  hundred 
yards  thereof,  any  stallion  or  jack,  except  within  an  inclosure,, 
by  which  the  view  of  the  inhabitants  of  such  city,  town,  vil- 
lage, or  vicinity  thereof,  is  obstructed,  shall  be  fined  three  dol- 
for  every  day  such  offense  is  committed.  Act  June  7,  1852^ 
2  E.  S.  678,  679. 

CHARQE. 

That  A.  B.,  on  the day  of ,  in  the  year -,  at  said 

county,  within  the  limits  of  the  town  of ,  did  unlawfully  keep 

and  let  to  mares  a  certain  stallion  [or,  a  certain  jack],  the  said  place- 
where  he,  the  said  A.  B.,  then  and  there  «o  kept  and  let  to  mare& 
the  said  stallion,  not  then  and  there  being  within  an  inclosure  by 
which  the  view  of  the  inhabitants  of  said  town  of was  then 

and  there  obstructed. 

Jurisdiction. 

8eo.  5.  The  offenses  enumerated  in  this  act,  shall  be  pun- 
ishable only  by  a  justice  of  the  peace,  except  in  cases  of 
appeal  and  conviction  in  a  higher  court.     2  R.  S.  679. 

J^egative  averments. — If  the  indictment  charge  that  the  letting  to 
mares  was  in  a  public  street  of  a  town,  and  in  view  of  its  inhabit- 
ants, no  negative  averment,  that  the  place  was  not  within  an  in- 
closure, etc.,  is  necessary.    3  Ind.  193. 

Sec  15.    Public  Intoxication. 

Sbo.  11.  Any  person  of  sound  mind  found,  in  any  public 
place,  in  a  state  of  intoxication,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  upon  conviction,  be  fined  in  any  sum  not 
less  than  two  dollars,  nor  more  than  five  dollars,  for  each  of- 
fense.   Act  March  17, 1875,  1  R.  S.  872. 

OHARGS. 

That  A.  B.,  on  the day  of——,  in  the  year ,  at  said 

county,  unlawfally  was  found  in  a  state  of  intoxication  in  a  public 
place,  to  wit,  upon  the  public  streets  and  walks  of  the  town  of • 
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Public  place. — If  a  person  be  found  in  a  state  of  intoxication,  at  a 
social  party  held  at  the  residence  of  another,  he  is  not  thereby  ren- 
dered liable  to  prosecution  for  being  found  intoxicated  in  a  public 
place.     52  Ind.  311. 


Sec.  16.    BRiNama  Pauper  into  State. 

Sec.  35,  Every  person  who  shall  knowingly  bring  within 
this  state  a  pauper  with  the  intention  of  making  him  or  her 
a  charge  upon  any  of  the  counties  in  this  state,  shall,  upon 
conviction,  be  fined  five  hundred  dollars.     2  R.  S.  471. 

charge. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully  knowingly  did  bring  into  the  State  of  Indiana, 

from  the  county  of ,  in  the  State  of  Kentucky,  one  C.  D.,  who 

was  then  and  there  a  pauper,  with  the  intent  of  then  and  there 
unlawfully  making  the  said  C.  B.  a  charge  upon  the  said  county 
of . 

Sec.  17.    Bigamy. 

Sbc.  46.  If  any  person,  being  married,  shall  marry  again^ 
the  former  husband  or  wife  being  alive,  and  the  bond  of  mat- 
rimony still  undissolved,  and  no  legal  presumption  of  death 
having  arisen,  such  person  so  offending  shall  be  deemed 
guilty  of  bigamy,  and,  upon  conviction  thereof,  may  be  im- 
prisoned in  the  state's  prison  not  exceeding  five  nor  less  than 
two  years,  or  be  fined  not  exceeding  one  thousand  dollars, 
and  be  imprisoned  in  the  county  jail  not  less  than  three  nor 
more  than  six  months.     2  B.  S.  446. 

charge.  • 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  being  married  to  E.  B.,  and  she  being  alive,  and  the  bond 
of  such  marriage  being  still  undissolved,  and  no  legal  presump- 
tion of  the  death  of  said  E.  B.  having  arisen,  did,  unlawfully  and 
feloniously,  marry  another  woman,  to  wit,  one  P.  L.  Bickneirs- 
Crim.  Pr.  483. 
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Form  and  contents, — The  indictment  mast  show,  by  facts  or  aver- 
ments, that  the  second  marriage  was  unlawful.  2  Whart.  Grim. 
Law,  §  2638. 

Need  not  aver  time  and  place  of  first  marriage^  etc, — ^An  indictment 
for  bigamy  need  not  aver  the  time  and  place  of  the  first  marriage, 
the  person  by  whom  it  was  solemnized,  or  the  maiden  name  of  the 
first  wife.     28  Ind.  34;  6  Bush.  266. 

Evidence — Admissions  of  defendant. — In  a  prosecution  for  big- 
Amy,  it  is  competent  to  prove  the  former  marriage  by  the  admis- 
sions and  declarations  of  the  defendant.    46  Ind.  459. 

Same — Instruction — Criminal  Intent. — In  a  prosecution  for  big- 
.amy,  it  is  proper  to  charge  the  jury  that  if  they  believe  from  the 
evidence  that  the  defendant  had  been  informed  that  his  wife  had 
been  divorced,  and  that  he  had  used  due  care,  and  made  due  in- 
-quiry  to  ascertain  the  truth,  and  had,  considering  all  the  circum- 
stances, reason  to  believe,  and  did  believe,  at  the  time  of  his  second 
marriage,  that  his  former  wife  had  been  divorced  from  him,  then 
they  should  find  for  the  defendant.     Ibid. 

Same — Reasonable  doubt  as  to  life  of  first  wife. — In  a  prosecution 
for  bigamy,  the  state  must  prove  beyond  a  reasonable  doubt  that 
the  firat  wife  was  living  at  the  time  of  the  second  marriage. 
Where  there  is  no  direct  evidence  on  this  point,  and  the  only  evi- 
•dence  is  that  the  first  wife  was  alive  two  years  previous  to  the  sec- 
ond marriage,  the  presumption  of  the  continuance  of  her  life  is 
neutralized  by  the  presumption  of  the  innocence  of  the  defendant, 
and  in  such  case  there  can  be  no  conviction.     Ibid. 

Sam£ — Evidence. — ^In  a  prosecution  for  bigamy,  it  is  not  error  to 
Admit  in  evidence  the  marriage  licence,  and  the  return  made 
thereon  by  the  clergyman  who  performed  the  marriage  ceremony 
at  the  second  marriage.     Ibid. 

Proof  of  marriage — Admission  of  defendant. — On  a  trial  for  biga- 
my, the  admissions  of  the  defendant  may  be  given  in  evidence  to 
prove  his  marriage.     16  Ind.  352. 

See,  Oft  this  subject,  2  Whart.  Grim.  Law,  §§  261G-2641 ;  Whart 
Prec.  985-994;  2  Bish.  Grim.  Proced.  §§  80-88. 

Sec.  18.    Incest. 

Sec.  45.  If  any  step-father  shall  have  sexual  intercourse 
with  his  step-daughter,  knowing  her  to  be  such,  or  if  any 
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step-mother  and  her  step-son  shall  have  sexual  intercoiirso 
together,  having  knowledge  of  their  relationship,  or  if  any 
pareAt  shall  have  sexual  intercourse  with  his  or  her  child, 
knowing  him  or  her  to  be  such,  or  if  any  brother  and  sister, 
being  of  the  age  of  sixteen  or  upwards,  shall  have  sexual  in- 
tercourse together,  having  knowledge  of  their  consanguinity, 
every  person  so  oflfending  shall  be  deemed  guilty  of  incest, 
and  on  conviction  thereof,  shall  be  imprisoned  in  the  state's 
prison  not  less  than  two,  nor  more  than  ten  years,  or  may  be 
imprisoned  in  the  county  jail  not  less  than  six  nor  more  than 
twelve  months.    2  R.  S.  445,  446. 

CHARGE. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said' 

county,  unlawfully  bad  sexual  intercourse  with  his  daughter,  E. 
B.,  he,  the  said  A.  B.,  then  and  there  knowing  the  said  E.  B.  to  be 
his  daughter.    Bicknell's  Crim.  Pr.  484. 

FORM  AND  CONTENTS. 

Step-mother  and  step-son. — ^Under  the  statutes  (2  R.  S.  446,  446,. 
section  45),  to  constitute  the  crime  of  incest  from  sexual  inter- 
course between  a  step-mother  and  her  step-son,  they  must  each 
have  had   knowledge  of  their  relationship,  and  the  indictment 
must  show  such  knowledge.    49  Ind.  544. 

The  crime  in  snch  case  is  a  joint  one,  and  must  be  so  charged, 
and  one  of  the  parties  can  not  be  legally  guilty  unless  the  other  i&- 
also  guilty.  They  may  be  tried  separately,  and  one  may  be  con- 
victed and  sentenced  before  the  other  is  tried.  If  one  is  acquitted, 
the  other  must  be  discharged^  and  the  acquittal  of  one  may  be 
pleaded  in  bar  of  a  prosecution  against  the  other.     Ibid. 

Indictment  as  follows :  Elijah  Williams,  late  of  said  county,  on 
the  first  day  of  December,  in  the  year  of  oar  IJord  one  thousand 
eight  hundred  and  forty^nine,  at  the  county  of  Adams,  aforesaid, 
unlawfully  did  have  sexual  intercourse  with  his  daughter,  Elizabeth 
WilliamSy  the  said  Elizabeth  then  and  there,  knowing  that  she,  the 
said  Elizabeth,  was  his,  the  said  Elijah's,  daughter,  etc. 

The  indictment  is  claimed  to  be  predicated  upon  section  42  of  the 
B.  S.,  which  enacts  that  *^  if  any  father  shall  have  sexual  inter- 
course with  his  daughter,  knowing  her  to  be  such,''  he  shall  be- 
deemed  guilty  of  incest,  etc. 
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This  indictment  is  bad  in  not  alleging  that  Williafhs  had  the  in- 
tercourse with  his  daughter,  '*  knowing  her  to  be  such,"  unless  the 
word  unlawfully  is  equivalent  to  such  allegation,  which  it  is  not.  2 
Ind.  440.     See  12  Ind.  549. 

Evidence  of  other  offense. — In  a  prosecution  where  the  indict- 
ment contained  but  a  single  charge  of  incest,  it  was  held  improper 
to  prove  another  distinct  offense  for  the  purpose  of  raising  an  in- 
ference that  the  accused  was  guilty  of  the  offense  charged.  In  such 
a  case  the  state  can  not  prove  that  the  defendant  had  sexual  inter- 
course with  the  prosecuting  witness  at  any  subsequent  time.  12 
Ind.  18.     See  10  Ind.  106. 

It  has  been  held  in  Ee.ntucky,  that  a  man  indicted  for  rape  on 
the  person  of  his  daughter  may  be  convicted  of  incest.     2  Met.  193. 

After  the  termination  of  the  marriage  relation  between  the  step- 
father and  the  step-daughter's  mother,  the  relation  of  step-father 
and  step-daughter  does  not  exist.     22  Ohio  St.  541. 

Proof  of  relationship  — The  relationship  may  be  proved  by  the 
defendant's  admissions.     17  III.  426. 

See,  on  the  subject  of  incest,  4  Bish.  Mar.  &  Div.  §§  546-548, 
and  §  700  et  seqr,  2  Bish.  Crim.  Proced.  §§  31-34 ;  2  Bish.  Crim. 
Law,  §§  23  and  24 ;  2  Whart.  Crim.  Law,  §  2669  a ;  Bish.  Stat 
•Crimes,  §  656, 


Sec.  19.    Disclosing  Tblbgraph  Dispatch. 

Sec.  72,  If  any  operator,  clerk,  servant,  or  messenger  of  any 
telegraph  company,  shall  disclose  the  contents  of  any  dis- 
patch or  message  received  or  sent  from  any  office  of  such 
company,  except  to  a  court  of  justice,  or  a  person  authorized 
to  know  the  same,  he  shall  be  fined  not  exceeding  five  hun- 
dred dollars.    2  R.  S.  480. 

CHABQB. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

county,  being  then  and  there  a  telegraph  operator  in  the  servive 
-and  employment  of  the  —^  telegraph  company,  did  unlawfully 
disclose  the  contents  of  a  certain  dispatch  to  one  C  B.,  which  dis- 
patch had  been  previously  sent  by  one  E.  F.,  from  the  office  of  said 
«company  at         ,  in  the  state  of ,  and  was  directed  to  one  &. 
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H.,  at ,  at  said  county,  and  was  receiued  by  said  A.  B.  at  the 

office  of  said  company  in  the  town  of ,  at  said  county,  where 

the  said  A.  B.  was  acting  as  Buch  operator,  said  C.  D.  not  then 
and  there  being  a  court  of  justice,  or  a  person  authorized  to  know 
the  contents  of  said  dispatch. 


Sbo.  20.    Allowing  Canada  Thistle  to  Grow — Selling  Can- 
ada Thistle  Seed  in  Clover,  etc. 

Sec.  1.  Every  person  or  persons  who  shall  knowingly  al- 
low Canada  thistle  to  grow  and  mature  upon  his  or  her  farm, 
or  upon  any  farm  which  they  may  have  under  their  charge, 
without  attempting  its  extirpation,  and  every  supervisor  who 
shall  knowingly  allow  Canada  thistles  to  grow  and  mature  in 
any  public  highway  on  which  said  supervisor  has  supervision, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  convic- 
tion be  fined,  for  the  first  offense,  in  any  sum  not  less  than 
one  dollar  nor  more  than  five  dollars,  and  for  the  second  and 
•each  subsequent  offense,  upon  conviction,  be  fined  in  any  sum 
not  less  than  five  nor  more  than  twenty-five  dollars. 

Sec  2.  Every  person  who  shall  knowingly  sell  and  dispose 
of  any  clover  seed,  grass  seed,  wheat,  or  any  other  grain  con- 
taining Canada  thistle  seed,  shall,  upon  conviction,  be  fined 
in  any  sum  not  less  than  twenty-five  dollars  nor  more  than 
two  hundred  dollars.    Act  March  2, 1859,  2  R.  S.  485. 

charges. 

1.  Allowing  Canada  thistle  to  grow. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully  did  knowingly  allow  Canada  thistle  to  grow 
and  mature  upon  his  farm  there  situate,  without  attempting  the 
extirpation  of  said  Canada  thistle. 

2.  Selling  Canada  thistle  seed  in  clover. 

That  A.  B.,  on  the day  of ,  in  the  year  ,  at  said 

county,  unlawfully  did  knowingly  sell  and  dispose  of  one  bushel 
of  clover  seed  containing  Canada  thistle  seed,  to  one  C.  D.,  at  and 
for  the  price  of dollars. 
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Gathering  cranberries,  etc. — ^Texas  cattle,  etc. 


Seo.  21.    Gathering  Cranberries  from  Public  Lands,  etc. 

Sec.  1.  Any  person  who  shall  gather  cranberries  from  any 
of  the  public,  state,  or  non-resident  lands  of  this  state,  betweeik 
the  first  day  of  May,  and  the  fifteenth  day  of  September  of  anj 
year,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction  thereof,  in  a  court  of  competent  jurisdiction,  shall  be- 
fined  in  any  sum  not  exceeding  twenty-five  dollars  for  each 
offense:  Provided,  howevery  that  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  any  person  from  gatherings 
cranberries  at  any  time  on  lands  of  which  he  is  the  owner : 
JSe  it  further  provided.  That  it  shall  be  sufiicient,  in  the  prose- 
cutions for  violations  of  this  act  to  prove  that  the  lands  are 
reputed  in  the  neighborhood  where  it  lies,  to  be  public,  state,. 
or  non-resident  lands.    Act  March  3, 1859,  2  R.  S.  485. 

charge. 

That  A.  B.,  between  the  first  day  of  May,  and  the  first  day  of 

September,  to  wit,  on  the day  of ,  in  the  year ,  at  said 

county,  on  lands  belonging  to  {^kere  say  whether  it  is  public  or  state^ 
land,  or,  if  non-resident,  give  name  of  owner,  or  state  that  it  is  unknown, 
and  that  owner  is  non-resident  of  State  of  Indiana"],  to  wit,  the  north- 
east quarter  of  tbe  southwest  quarter  of  section ,  town , 

south,  of  range  ,  west,  in  ^aid  county,  unlawfully  pulled  from 

stalks  growing  on    said  lands  and  gathered  one  bushel  of  cran- 
berries, he  the  said  A.  fi.  then  and  there  not  being  the  owner  of 
said  lands. 


Sec.  22.    BRmoiNa  Texas  Cattle  into  State. 

Sec  1.  Any  person  driving,  or  in  any  manner  bringing 
Texas  or  Cherokee  cattle  into  this  state,  at  any  time  before 
the  first  day  of  October,  and  after  the  first  day  of  April  in  any 
year,  and  any  person  purchasing  the  said  cattle,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  fined  in  any  sum  not  less  than  one  thousand  nor  more 
than  ten  thousand  dollars,  and  shall  be  imprisoned,  in  the^ 
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Failing  to  bary  or  burn  hogs,  etc.,  dying  of  cholera,  etc. 


discretion  of  the  court,  not  exceeding  one  year,  in  the  jail  of 
the  proper  county. 

Sec.  2.  This  act  shall  not  be  construed  to  prevent  the 
transit  of  any  cattle  through  this  state  on  the  railroads  to  other 
states,  nor  shall  it  apply  to  any  cattle  that  shall  have  been,, 
during  all  the  previous  winter,  north  of  the  thirty-eight  degree 
of  latitude.  In  all  cases,  where  Texas  or  Cherokee  cattle  shall 
be  brought  into  this  state  before  the  first  day  of  October,  and 
after  the  first  day  of  March,  in  any  year,  the  legal  presump- 
tion shall  be  that  such  cattle  have  not  been,  during  all  the- 
previous  winter,  north  of  the  thii-ty-eight  parallel  of  latitude- 
Act  Feb.  10, 1869, 1  R.  S.  67,  68. 

CHARGE. 

That  A.  B.,  before  the  Ist  day  of  October,  and  after  the  1st  day^ 

of  April,  to  wit,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully  did  drive  and  bring  into  this  state,  from  the 
state  of ,  sixty  head  of  Texas  cattle  [or,  Cherokee  cattle]. 


Sec  23.    Failing  to  Bury  or  Burn  hogs,  etc.,  Dying  of 

cholera,  etc 

Sec  1.  In  all  cases  where  any  hog,  shoat,  or  other  do-^ 
mestic  animal,  shall  die  of  the  disease  commonly  called  "  hog- 
cholera,"  or  any  other  disease,  it  shall  be  and  is  hereby  made 
the  duty  of  the  owner,  or  owners,  of  such  hog,  shoat,  or  other 
domestic  animal  or  the  person  or  persons,  having  the  care 
and  custody  of  the  same,  having  knowledge  of  the  fact,  or 
upon  receiving  notice  thereof,  to  cause  the  carcass  of  such 
hog,  shoat,  or  other  domestic  animal,  without  unnecessary 
delay,  to  be  burned,  or  safely  and  securely  buried. 

Sec  2.  If  any  owner,  or  owners,  of  any  such  hog,  shoat, 
or  other  domestic  animals,  so  dying  with  disease,  or  any  per- 
son, or  persons,  having  the  care  and  custody  thereof,  having 
knowledge  of  the  fact,  or  upon  receiving  notice  thereof,  shall 
fail,  neglect^  or  refuse  to  comply  with  the  provisions  of  the 
fij^t  section  of  this  act,  he,  she,  or  they,  so  ofiending,  shall  be 
13 


194  CHIMES  AND  OFFENSES. 

Allowing  diseased  aheep  to  run  at  large,  or  telling  the  same. 

guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  before 
any  tribunal  having  cognizance  of  the  offense,  shall  be  fined 
in  any  sum  not  less  than  ten  dollars  nor  more  than  fifty  dol- 
lars.   Act  March  11, 1867, 1  R.  S.  68. 

CHABGB. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

•county,  being  then  and  there  the  owner  and  having  the  care  and 
•custody  of  a  certain  hog,  which  said  hog  did  then  and  there  die  of 
the  disease  commonly  called  "  hog  cholera  "  [or,  if  some  other  dis- 
-ease,  name  if],  and  he,  the  said  A.  B.,  then  and  there  having  knowl 
edge  of  the  fact  that  said  hog  had  died  as  aforesaid,  and  having  re- 
•ceived  notice  thereof,  did  then  and  there  unlawfully  fail,  neglect, 
and  refuse  to  burn  or  cause  to  be  burned,  or  to  bury  or  cause  to  be 
buried  securely  the  carcass  of  the  said  hog,  without  unnecessary  de> 
ilay. 


fisc.  24.    Allowing  Diseased  Sheep  to  run  at  large,  or 

SELLING  the   SaME. 

Sec.  1.  Any  person,  being  the  owner  of  sheep,  or  having 
the  same  in  charge,  who  shall  turn  out,  or  suffer  any  sheep 
having  any  contagious  disease,  knowing  the  same  to  be  dis- 
'Cased,  to  run  at  large  upon  any  common,  highway,  or  unin- 
•closed  ground,  or  who  shall  sell  any  such  sheep,  knowing  the 
same  to  be  diseased,  without  fully  disclosing  the  fact  to  the 
purchaser,  shall  be  deemed  guilty  of  a  misdemeanor,  and  be 
punished  by  a  fine  of  not  less  than  two  nor  more  than  twenty- 
five  dollars  for  each  diseased  sheep,  to  be  recovered  as  other 
penalties  for  like  offenses.    Act  March  9, 1867,  2  R.  S.  71. 

.  CHARGE. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

•county,  being  the  owner  and  having  in  charge  a  certain  sheep, 
which  did  then  and  there  have  a  certain  contagious  disease,  called 

,  did  then  and  there  unlawfully  turn  said  sheep  out  of  his  in- 

closurc  ut  said  county,  and  did  then  and  there  unlawfully  suffer 
:sai(i  sheep  to  run  at  large  upon  the  common  highway  and  unin- 
-closcd  ground,  he,  the  said  A.  B.,  then  and  there  well  knowing 
«aid  sheep  to  be  so  diseased. 
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Sec.  25.    Official  Misconduct  and  I^eglbct. 

8bc.  63.  If  any  officer  of  this  state,  by  color  of  his  office, 
rfihall  demand  or  receive  anything  of  value,  which  may  not 
be  due  him ;  or  shall  fail  to  perform  any  duty  within  the  time 
-and  in  the  manner  prescribed  by  law ;  or  if  any  member  of 
the  board  of  commissioners  of  any  county  shall  so  fail  to 
perform  any  duty  in  the  manner  and  within  the  time  pre- 
scribed by  law,  such  person  shall  be  fined  not  exceeding  one 
thousand  dollars,  to  which  may  be  added  imprisonment  not 
exceeding  six  months. 

Sec  62.  If  any  person  elected  or  appointed  to  an  office,  or 
his  deputy,  shall  perform  any  of  the  duties  of  such  office, 
without  having  taken  and  subscribed  the  oath  prescribed  by 
law,  or  before  having  given  and  filed  the  bond  required  of 
him,  and  in  the  manner  prescribed  by  law,  he  shall  be  fined 
not  exceeding  one  thousand  dollars. 

Sec  64.  Any  auditor,  clerk,  or  recorder  of  a  county,  who 
shall,  without  the  consent  of  the  board  of  commissioners  of 
the  county,  keep  his  office,  and  the  books  and  papers  belong- 
ing thereto,  in  any  building  other  than  that  provided  by  such 
board  for  that  purpose,  shall  be  fined  not  exceeding  one  hun- 
dred dollars. 

Sec  65.  Any  auditor,  treasurer,  clerk,  sheriff,  or  member 
of  the  board  of  commissioners  of  a  county,  who  shall  pur- 
chase or  receive  in  payment  any  demand  against  such  county 
for  less  than  the  face  of  such  demand,  shall  be  fined  not  ex- 
ceeding five  hundred  dollars.     2  R.  8.  477-479. 

Sec  35  of  the  fee  and  salary  bill  (1  R.  S.  478)  provides 
that :  If  any  of  the  officers  named  in  this  act  shall  tax  any 
fee,  or  make  any  charge  for  services  not  by  him  performed, 
or  shall  charge  for  such  services  any  other  fee,  or  any  higher 
rate  than  is  allowed  by  this  act,  any  such  officer  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
«hall  be  fined  in  any  sum  not  less  than  five  dollars,  to  which 
may  be  added  imprisonment  in  the  county  jail  for  any  period 
not  exceeding  one  year;  and  any  such  officer  offending  a  sec- 


196  CRIUBS  AND  0FFBN8B8. 

Official  misconduct  and  negleqt. 

ond  or  subsequeDt  time,  upon  conviction  of  any  such  olSense^ 
shall  forfeit  the  office  by  him  held  and  exercised,  and  rendered 
incapable  of  holding  any  office  of  trust  or  profit  for  such  de- 
termined period  as  the  court  or  jury  trying  the  case  may  fix. 

Sec.  1.  No  clerk  of  any  court,  notary  public,  justice  of  the- 
peace,  or  any  other  person  authorized  to  administer  oaths^ 
'shall  be  allowed  to  charge  any  discharged  soldier  or  seaman, 
or  the  widow,  orphan,  or  the  legal  representative  of  a  dis- 
charged or  deceased  soldier  or  sailor,  more  than  fifteen  cents- 
for  administering  any  oath  or  giving  any  official  certificate- 
for  the  procuring  of  any  pension,  bounty,  or  back  pay. 

Sec.  2.  Any  such  officer  who  may  accept  more  than  fifteen 
centa  for  any  such  service  shall  be  fined  in  any  sum  not  less- 
than  twenty-five  dollars  nor  more  than  fifty  dollars.  Act 
March  9, 1867, 1  R.  S.  477. 

CHABGE8. 

1.  Against  a  constable  for  extortion. 

That  A.  B.,  on  the  — - —  day  of ,  in  the  year ,  at  said 

county,  he  being  then  and  there  one  of  the  constables  of  the  town- 
ship of ,  in  said  county,  did  take  and  arrest  one  C.  D.,  by  color 

of  a  certain  warrant  which  the  said  A.  B.  then  and  there  alleged  to- 
be  in  his  possession  ;  and  that  the  said  A.  B.,  afterward,  and  while^ 
the  said  C.  D.  so  remained  in  his  custody  as  aforesaid,  to  wit,  on 
the  day  and  year  aforesaid,  in  the  county  aforesaid,  unlawfully, 
and  by  color  of  his  said  office,  did  demand  and  receive  from  the 
said  0.  D.  the  sum  of  fifty  cents,  as  and  for  a  fee  due  to  him,  the^ 
said  A.  B.,  as  constable  as  aforesaid,  for  obtaining  and  discharging 
the  said  warrant,  as  he,  the  said  A.  B.,  then  and  there  alleged ;: 
whereas,  in  truth  and  in  fact,  the  said  A.  B.  then  and  there  bad  no 
such  warrant,  and  no  fee  whatever  was  then  and  there  due  from 
the  said  C.  D.  to  the  said  A.  B.  as  such  constable  in  that  behalf. 
Bickneirs  Crim.  Pr.  451,  452. 

2.  Against  a  constable  for  collecting  more  than  is  due. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

county,  he  being  then  and  there  one  of  the  constables  of  the  town-^ 
ship  of ,  in  said  county,  received  and  had  in  his  hands  a  cer- 
tain execution  to  him  issued  by  C.  D.,  then  and  there  one  of  the 
justices  of  the  peace  within  and  for  said  county,  and  under  the 
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liand  and  seal  of  said  jnstice,  by  which  said  execation  the  said  A. 
£.,  as  sach  constable,  was  commanded  to  levy  and  make  the  sum 

of  fifty  dollars,  with  interest,  from  the  day  of ,  in  the 

year ,  together  with   five  dollars  for  costs,  and  all  accniiDg 

•costs,  of  the  goods  and  chattels  of  one  E.  F.,  to  satisfy  a  judgment 
then  lately  recovered  before  said  justice  by  one  G.  H.  against  said 
E.  F.,  upon  which  said  execation  there  was  due  the  sum  only  of 
sixty -one  dollars,  on  the  day  and  year  aforesaid,  and  at  the  county 
aforesaid ;  yet  the  said  A.  B.,  then  and  there,  unlawfully,  and  by 
•color  of  his  said  office  of  constable,  did  demand  and  receive  of  the 
said  B.  F.,  as  and  for  the  amount  then  and  there  due  upon  said 
•execution,  the  sum  of  sixty-five  dollars,  being  four  dollars  more 
than  was  then  and  there  actually  duejon  said  execution,  fiicknell's 
<Jrim.  Pr.  452,  453. 

3.  Against  a  constable  for  refusing  to  convey  to  prison. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

•county,  was  one  of  the  constables  within  and  for  the  township  of 

,  in  said  county,  and  that  C.  D.  was  then  and  there  one  of  the 

justices  of  the  peace  within  and  for  said  county,  and  that  E.  F., 
then  and  there,  before  said  justice,  made  his  complaint  in  writing, 
in  the  words  and  figures  following :  [here  insert  the  complaint']^  and 
then  and  there,  before  said  justice,  subscribed  the  same  and  was 
<duly  sworn  to  the  truth  thereof,  and  afterward,  to  wit,  on  the  day 
and  year  aforesaid,  and  at  the  county  aforesaid,  the  said  G.  H.,  in 
-said  complaint  named,  was  duly  brought  before  the  justice  afore- 
said, in  the  custody  of  the  said  A.  B.,  constable  as  aforesaid,  to  be 
•examined  concerning  the  offense  in  said  complaint  mentioned,  and 
such  examination  was  then  and  there  had  before  said  justice,  where- 
upon and  because  the  said  G.  H.  could  not  then  find  sureties  for  his 

personal  appearance  at  the  next  term  of  the circuit  court,  to 

answer  for  said  offense,  he,  the  said  justice,  then  and  there  made 
his  certain  warrant,  under  his  hand  and  seal,  in  the  words  and  fig- 
ures following  [here  insert  the  warranf],  and  the  said  justice  then 
and  there  delivered  the  said  warrant  to  the  said  A.  B.,  constable  as 
aforesaid,  and  then  and  there  required  and  commanded  him  imme- 
diately to  convey  the  said  G.  H.  (who  was  then  and  there  in 
<»8tody  as  aforesaid,  before  said  justice),  to  the  jail  of  the  county 

of ,  and  to  deliver  the  said  G.  H.  to  the  keeper  thereof,  together 

with  the  aforesaid  warrant;  yet  tiie  said  A.  B.,  constable  as  ufore- 
Mid,  then  and  there  having  the  said  G.  H.  in  custody  as  aforesaid 


198  CROCBS  AMD  0FFENSB8. 


OfficUl  miBoonduct  and  neglect. 


unlawfally  neglected  and  failed  to  convey  the  said  G.  H.  to  the  said 
jail,  together  with  said  warrant,  as  he,  by  virtue  of  his  said  office, 
according  to  law,  should  and  ought  to  have  done.  Bicknell's  Crim. 
Pr.  454,  455. 

m 

From  these  forms,  others  may  be  readily  drawn,  to  suit  any  case 
under  the  different  statutes  here  given. 

FORM  AND   CONTENTS. 

An  indictment  against  a  constable,  etc. — An  indictment  against  a 
constable,  under  the  forty-eighth  section  of  the  act  relative  to 
crimes  and  punishments  (E.  C.  1831,  p.  190),  for  official  negligence 
in  not  executing  a  state's  warrant,  need  not  contain  an  averment 
that  the  justice  who  issued  the  wari^ant  had  legal  authority  to  da 
so ;  nor  an  allegation  that,  previously  to  the  issuing  of  the  warrant, 
a  complaint  on  oath  was  made  to  the  justice,  charging  the  person 
to  be  arrested  with  the  commission  of  a  crime ;  nor  that  a  crime 
was  committed  in  the  view  of  the  justice. 

It  is  sufficient  if  the  indictment,  in  such  case,  set  out  a  warrant 
legal  upon  its  face.    4.  Blackf.  171. 

Miist  set  out  execution. — An  indictment  against  a  constable,  for 
failing  to  return  an  execution,  must  state  the  substance,  at  least,  of 
the  execution.     5  Blackf.  327. 

In  a  case  of  extortion  the  indictment  should  set  out  the  recital  in 
the  execution,  showing  the  judgment  on  which  the  execution  is- 
sued ;  and  the  names  of  both  parties  to  the  execution  should  be  al- 
leged.   6  Blackf  403. 

Extortion — Constable. — An  indictment  charged  that  the  defend- 
ant, as  constable,  traveled  four  miles  to  serve  an  execution,  for 
which  travel  he  was  entitled,  as  mileage,  to  sixteen  cents ;  that, 
corruptly,  etc.,  he  extorted  thirty-two  cents  for  such  mileage^ 
whereas  but  sixteen  cents  were  due,  etc.  Held,  that  the  indictment 
was  valid.     6  Blackf  106. 

Not  necessary  to  allege  the  sum  extorted. — It  is  not  necessary,  in  &n 
indictment  against  a  constable  for  extortion,  in  corruptly  and  by 
color  of  his  office  collecting  on  an  execution  more  than  was  due,  to 
show  what  sum  he  had  extorted  for  his  fees.    5  Blackf  460. 

Members  of  common  council — Contractor. — ^If  the  members  of  & 
common  council  of  a  city,  in  passing  an  ordinance  and  letting  a  con- 
tract for  the  improvement  of  a  street,  act  in  good  faith,  under  a 
misapprehension,  they  and  the  contractor,  as  well  as  the  adjacent 
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owner  of  real  estate,  believing  the  street  to  be  within  the  corporate 
limits  of  the  city,  the  contractor  having  like  knowledge  with  the 
members  of  the  council,  they  can  not  be  held  liable  for  the  cost  of 
sach  improvement,  though  the  place  where  the  same  is  made  is  not 
within  the  corporate  limits.     42  Ind.  106. 

The  members  of  the  common  council  of  a  city  are  not  liable,  either 
criminally  or  civilly,  for  acts  done  by  them  as  such,  in  the  exercise 
of  a  discretion  confided  to  them  by  law,  unless  they  act  corruptly. 
27  Ind.  485.     See  42  Id.  106. 

Money  extorted  from  the  county  commisdonere^  as  such,  may  be 
alleged  to  have  been  extorted  from  the  county.     1  Ind.  548. 

What  indictment  must  sjiow, — In  an  indictment  for  extortion 
where  nothing  was  due,  there  mnst  be  an  averment  that  nothing 
was  due,  and  if  the  charge  be  for  taking  more  than  was  due,  the 
indictment  must  show  how  much  was  duo.    3  Blackf  54. 

Fees  of  constable, — A  constable  collected  the  money  due  on  an 
exe(A]tion  without  any  levy  and  sale.  Held,  that  he  was  entitled 
to  the  fee  allowed  by  statute  for  serving  an  execution.  1 
Blackf.  323. 

County  treasurer. — A  county  treasurer  who  exacts  and  receives 
from  a  tax -payer  a  fee,  as  for  a  distress  and  sale  of  his  goods  for 
taxes,  when  none  have  actually  been  made,  is  guilty  of  extortion. 
3  Ind.  93,  95. 

Sheriff, — The  sheriff  is  not  entitled  to  any  commission  upon 
money  paid  to  a  judgment  creditor  before  an  execution  issaes,  or 
after  the  execution  is  issued,  but  before  it  is  in  any  manner  served. 
14  Ind.  206. 

Justice  of  the  peace, — An  indictment  against  a  justice  of  the 
peace,  found  at  the  March  term,  1840,  charged  that  the  defendant 
bad  in  his  hands  on  the  first  of  January y  1840,  a  certain  sum  of 
money,  received  by  him  as  a  fine,  etc.,  for  seminary  purposes,  and 
that  he  had  failed  to  pay  the  money  over,  etc.,  within  sixty  days 
after  the  receipt  thereof.  Held,  that  the  description  of  the  offense 
was  unobjectionable,  and  that  its  commission  within  the  time 
prescribed  by  statute  was  shown  with  sufficient  certainty.  5 
Blackf.  548. 

Indictment  under  statute  0/1842. — The  statute  of  1842,  applying 
eertain  funds  to  purposes  of  education,  is  constitutional.  7 
Blackf.  90. 

If  an  indictment  under  that  statute  be  against  a  justice  of  the 
peace  for  not  paying  over  fees,  etc.,  on  the  first  Monday  of  August 
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of  a  certain  year,  it  mnstAver  that  the  fees  were  received  by  him 
prior  to  the  first  Monday  of  August  of  the  preceding  year.    Ibid. 

And  if  the  indictment  under  said  statate  be  against  the  justice 
for  not  making  an  affidavit  that  he  had  no  fees,  etc.,  it  shoald 
aver  that  no  such  fees  came  to  his  hands,  etc.    Ibid. 

Justice  failing  to  make  out  list  of  fines. — In  an  indictment  against 
a  jastice  for  failing  to  make  out  and  file  in  the  clerk's  office  a  list 
of  all  the  fines,  etc.,  assessed  by  him,  it  is  not  necessary  to  state  the 
names  of  the  persons  against  whom  the  fines  had  been  assessed. 
2  Ind.  305. 

Refusing  to  grant  change  of  venue. — Indictment  against  a  justice 
of  the  peace,  under  sec.  83,  chap.  53,  K.  S.  1843,  for  an  improper  re- 
fusal to  grant  a  change  of  venue,  and  the  rendition  afterward  of 
a  judgment  against  the  defendant  without  his  consent.  The  in- 
dictment charged  that  the  defendant  rendered  the  judgment  cor- 
ruptly,  but  did  not  state  that  he  knew  bis  decision  to  be  in  viola- 
tion of  law.  Held,  that  even  if  an  indictment  would  lie  fo^  the 
acts  charged,  the  indictment  in  question  was  bad.     4  Ind.  541. 

Indictment  against  school  commissioners, — A  school  commissioner 
may  bo  indicted  for  a  breach  of  duty,  but  the  indictment,  to  be 
valid,  must  show  the  condition  of  his  bond  to  be  broken,  and  the 
breach  in  such  case  ought  to  be  so  particularly  assigned,  that  the 
assignment  would,  were  it  in  a  declaration  in  a  suit  on  the  bond, 
be  beyond  the  reach  of  a  special  demurrer. 

An  indictment  against  such  commissioner  for  failing  to  make  a 
report  to  the  county  auditor  of  the  moneys  received  and  disbursed 
by  him,  etc.,  should  contain  an  express  averment  that  money  had 
been  received  by  the  defendant  which  he  was  bound  to  report.  6 
Blackf.  502. 

Prosecuting* attorney — Bribery. — A  prosecuting  attorney  is  an 
officer  intrusted  with  the  administration  of  justice,  within  the 
meaning  of  section  39  of  the  act  defining  felonies,  etc.  2  R,  S.  443 ; 
33  Ind.  189.     See  Bribery, 

EVIDENCE. 

Execution. — An  execution  for  one  hundred  and  ten  dollars  and 
forty-three  cents  is  not  admissible  evidence  to  support  an  indict- 
ment for  extortion,  charging  a  constable  with  having  collected 
more  than  was  due  on  an  execution  for  sixty-four  dollars.  6 
Blackf.  403. 
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failure  to  pay  over  money, 

Bec.  1.  Any  sheriff,  clerk  of  the  circuit  court,  clerk  of  the 
court  of  common  pleas,  county  treasurer,  justice  of  the  peace, 
constable,  marshal  of  any  city  or  incorporated  town,  or  any  of- 
ficer or  agent  of  any  county,  township,  incorporated  town  or 
city,  who  shall  fraudulently  fail  or  refuse,  at  the  expiration  of 
the  term  for  which  he  was  elected  or  appointed,  or  at  any  time 
during  such  term,  when  legally  required  by  the  proper  person 
or  authority,  to  account  for  and  pay  over  to  such  person  or  per- 
sons as  maybe  lawfully  entitled  to  receive  the  same,  all  moneys 
which  may  have  come  into  his  hands  by  virtue  of  his  said 
office,  shall  be  deemed  guilty  of  a  felony,  and  upon  convic- 
tion thereof,  upon  indictment,  shall  be  imprisoned  in  the  state 
prison  for  any  period  not  less  than  one  year  nor  more  than 
five  years,  and  fined  in  any  sum  not  exceeding  one  thousand 
dollars,  and  rendered  incapable  of  holding  any  office  of  trust 
or  profit.     Act  March  1, 1855, 2  R.  S.  450. 

Sec.  45.  It  shall  be  the  duty  of  each  clerk,  sheriff*,  and 
treasurer  of  the  several  counties  in  this  state,  and  all  other 
officers  receiving  money  in  their  official  capacity,  at  the  ex- 
piration of  his  term  of  office,  to  pay  over  to  his  successor  in 
office  all  moneys  of  every  description,  to  whomsoever  due, 
remaining  in  his  hands  at  the  expiration  of  such  term,  takinij 
the  receipt  of  such  successor  therefor ;  and  such  successor  and 
bis  sureties  shall  be  liable  therefor  on  his  official  bond,  as  if 
the  same  had  been  originaly  collected  by  him,  and  any  clerk^ 
treasurer,  or  sheriff,  so  failing  to  pay  over  such  moneys,  or 
any  successor,  or  clerk,  treasurer,  or  sheriff",  who  shall  fail  to 
pay  over  any  moneys  to  parties  entitled  to  receive  the  same, 
when  called  on  to  do  so,  shall  be  deemed  guilty  of  embezzle- 
ment, and,  on  conviction  thereof,  shall  be  fined  in  any  sum 
not  exceeding  one  thousand  dollars,  and  be  imprisoned  at 
liard  labor  in  the  state  prison  not  less  than  one  nor  more  than 
five  years.    1  R.  S.  480. 

See  BmbezzlemerU. 
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OH  Alios. 

Agaifist  a  sheriff. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

eoanty,  being  then  and  there  the  sheriff  of  Baid  county,  received 
and  had  in  his  hands  a  certain  execution  to  him  issued  by  C.  D., 

then  and  there  the  clerk  of  the circuit  court  within  and  for 

said  county,  and  under  the  hand  and  seal  of  said  clerk,  by  which 
baid  execution  the  said  A.  B.,  as  such  sheriff,  was  commanded  ta 

levy  and  make  the  sum  of dollars,  with  interest,  from  the 

day  of ,  in  the  year ,  together  with dollars  for 

costs  and  all  accruing  costs,  of  the  goods  and  chattels,  lands  and 
tenements  of  one  E.  F.,  to  satisfy  a  judgment  recovered  in  said 

■  circuit  court,  on  the day  of ,  in  the  year ,  by 

one  G.  H.,  against  the  said  E.  F.,  upon  which  said  execution  the 

eaid  A.  B.,  on  the  day  of ,  in  the  year  ,  at  said 

county,  collected  from  the  said  E.  F.  the  sum  of dollars  of  the- 

moneys  and  personal  property  of  said  E.  F. ;  that  the  said  G.  H., 
being  then  and  there  the  proper  person  to  receive  said  money,  did, 
during  the  said  A.  B.'s  term  of  office,  to  wit,  on  the  — r-  day  of 

■  ,  in  the  year ,  demand  of  and  require  the  said  A.  B.  to- 
pay  over  to  him,  the  said  G.  H.,  the  said  money,  but  that  the  said 

A.  B.,  on  the day  of ,  in  the  year ,  at  said  county, 

having  then  and  there  the  said  money  in  his  possession,  and  not 
having  paid  the  same  over  to  the  said  clerk  of  the  said cir- 
cuit court,  or  any  other  person  authorized  to  receive  the  same,  did 
unlawfully,  feloniously,  and  \fraudulently,  fail  and  refuse  to  pay 
over  or  account  for  said  money  to  the  said  G.  H. 

FORM   AND   CONTENTS. 

Indictment  in  two  counts  against  a  constable  for  failing  to  pay 
over  money.  The  first  count  charged  a  demand  of  the  money  by  the* 
execution-plaintiff,  and  a  failure  to  pay  to  him.  The  second  count 
charges  a  failure  by  the  constable,  on  the  expiration  of  his  term 
of  office,  to  pay  the  money  to  the  justice  of  the  peace.  The  in- 
dftotment  was  predicated  upon  the  act  of  1 855.  Held,  1.  That  by  sec- 
tion 3  (2  R.  S.  480),  it  was  optional  with  the  constable  to  pay  the 
money  over  to  either  the  execution-plaintiff  or  the  justice,  and  the 
act  of  1855  does  not  change  the  law.  2.  That  the  first  count  was- 
bad  for  not  averring  non-payment  to  the  justice,  and  an  averment 
in  the  count  that  the  defendant,  then  and  there,  had  the  money,. 
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ToferriDg  to  the  tim^  when  he  collected  it,  does  not  aid  the  defect. 
The  coont  should  have  alleged  a  failure  to  pay  to  either  the  justice 
or  the  execution-plaintiff.  3.  That  the  second  count  was  bad  for 
not  averring  non-payment  to  the  execution-plaintiff.  4.  That  each 
count  in  an  indictment  must  be  sufiScient  in  itself;  that  averments- 
in  one  count  can  not  aid  defects  in  another.     10  Ind.  482. 

Trustees,  etc.,  altering  election  returns,  etc, 

Sbc.  5.  Any  trustee,  inspector,  judge  of  elections,  or  clerk 
of  elections,  who  shall  take  out  of  the  ballot-box  any  ballot 
legally  deposited  therein,  for  the  purpose  of  destroying  the 
same,  or  substituting  another  in  its  place,  or  shall,  after  the 
same  has  been  legally  taken  out,  intentionally  destroy  or  mis- 
place the  same,  with  the  intent  to  substitute  another  ballot 
therefor,  or  with  the  intent  to  prevent  the  same  from  be- 
ing counted  at  such  election,  or  shall  knowingly  enter  upon 
the  poll-books  the  name  of  any  person  who  has  not  legally 
voted  at  such  election,  or  shall  intentionally  tally  any  vote  to 
any  candidate  not  voted  for  by  such  ballot,  or  permit  any  one 
of  these  acts  to  be  done,  shall  be  deemed  guilty  of  a  felony.. 

Sbc.  6.  Any  trustee,  inspector,  or  any  person  acting  for,  on 
behalf  of  any  trustee  or  inspector,  whilst  forming  a  board  of 
canvassers,  or  before  the  canvassing  of  any  board  of  canvass- 
ers, or  after  the  adjournment  of  any  board  of  canvassers,, 
who  shall,  with  intent  to  cheat  and  defraud,  alter  any  election 
return,  as  made  by  the  election  board  of  any  voting  precinct,, 
either  by  increasing  the  vote  of  any  candidate,  or  reducing^ 
the  same,  or  who  shall  intentionally  destroy,  misplace,  or  lose 
any  poll-book,  or  tally-sheet;  or  any  clerk  of  court,  who  shall,^ 
with  intent  to  cheat  and  defraud,  change  or  alter  in  any  way 
the  vote  of  any  candidate  as  returned  by  the  board  of  can- 
vassers, or  any  such  trustee,  inspector,  clerk,  or  deputy  clerk, 
or  other  person  acting  for  such  persons,  who  shall  consent  to- 
the  same  being  done,  or  who  shall  permit  the  same  to  be  done,, 
shall  be  deemed  guilty  of  a  felony. 

Sec.  7.  Any  person  concerned  in  the  commission  of  any  of 
the  acts  named  in  the  preceding  sections  of  this  act,  may  be 
oompeiled  to  testify  against  the  others  therein  concerned: 
Prodded^  that  such  person  so  compelled  to  testify  shall  not  be- 
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liable  to  prosecation  in  the  given  case  in  which  he  may  be 
-compelled  to  testify,  nor  any  other,  the  knowledge  of  which 
is  obtained  by  such  testimony. 

Sec.  8.  Any  person  found  guilty  of  a  violation  of  any  of 
the  provisions  of  this  act,  shall  be  fined  in  any  sum  not  ex- 
-ceeding  one  thousand  dollars  ($1,000),  be  imprisoned  in  the 
Btate's  prison  not  less  than  one,  nor  more  than  five  years,  and 
be  disfranchised  for  any  determinate  period.  Act  March  8, 
1873,  2  R.  S.  458,  454. 

0HABQS8. 

1.  Destroying  baUat. 

That,  on  the day  of ,  in  the  year ,  at  said  county, 

:an  election  was  held  pursuant  to  law,  for  the  election  of  a  governor 
of  the  State  of  Indiana,  and  other  officers,  and  that  A.  B.  was  then 

And  there  one  of  the  clerks  of  said  election  for precinct, 

iu township,  in  said  county;  and,  being  such  clerk,  he,  the 

said  A.  B.,  then  and  there,  intentionally  and  feloniously*  did  take 
out  of  the  hallot-box  of  said  precinct,  a  certain  ballot  legally  de- 
posited therein,  and  did  then  and  there  intentionally  and  feloni- 
ously destroy  the  same,  with  the  intent  to  prevent  the  same  from 
being  counted  at  said  election. 

2.  Changing  baUot 

l^Begin  as  in  the  preceding  form  as  far  as  the  *,  and  then  proceed] :  did 
misplace  a  certain  ballot  which  had  theretofore  been  legally  deposited 
and  taken  out  of  the  ballot-box  of  said  precinct,  and  which  ballot 

then  and  there  contained  the  name  of ,  one  of  the  candidates  to 

b&  voted  for  for  governor  of  Indiana  at  said  election,  with  intent, 
then  and  there,  unlawfully  and  feloniously,  to  [or^  prevent  the 
same  from  being  counted  at  said  election]  substitute  therefor  an- 
other ballot,  not  legally  deposited  in  said  ballot-box,  which  said 

last-named  ballot,  then  and  there,  contained  the  name  of ,  a 

certain  other  candidate  to  be  voted  for  at  said  election,  for  said 
office  of  governor. 

3.  Entering  name  of  person  on  poll-books  who  has  not  voted. 
[Same  as  before,  as  far  as  the  *,  and  then  proceed]  :  did  enter  upon 
the  poll-books  of  said  precinct  the  name  of  one  C.  D.,  as  having  le- 
gally voted  at  said  election,  whereas,  in  truth  and  in  &ct,  the  said 
O.  D.  had  not  then  and  there  voted  at  said  election. 
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4.  TaUying  vote  to  candidate  not  voted  fm 

Same  as  before  as  far  as  the  *,  and  then  proceed] :  did  tally  a  cer- 
tain  vote  to  one  C.  D.,  one  of  the  caodidatee  to  be  voted  for  at 
said  election  for  the  said  office  of  governor,  as  having  been  cast  hy 
ballot  for  the  said  G.  D.,  whereas,  in  truth  and  in  &ct,  the  said  G. 
D.  had  not  then  and  there  been  voted  for  by  said  ballot,  but  that 
the  same  had  then  and  there  been  legally  cast  for  one  E.  F.,  a  cer- 
tain other  candidate  to  be  voted  for,  at  said  election,  for  the  said 
office  of  governor. 

From  the  above  forms,  one  may  readily  be  drawn  to  suit  a  case- 
under  section  6. 

The  act  of  March  14, 1877,  relating  to  elections  and  prescribing- 
powers  and  duties  of  inspectors  and  judges,  etc.  provides : 

m 

Sbc,  10.  If  any  inspector,  judges,  or  clerk  of  any  election, 
shall  knowingly  and  corruptly  violate  any  of  the  provisions- 
of  this  act,  or  be  guilty  of  fraud  in  the  execution  of  the  du- 
ties of  his  office,  he  shall,  on  conviction  thereof,  be  deemed 
guilty  of  a  felony,  and  shall  be  punished  for  each  and  every 
offense,  by  imprisonment  in  the  state's  prison  for  not  less  than^ 
one  year.    Acts  1877,  Spec.  Session,  p.  41. 

Officer  of  election  refusing  to  receive  legal  vote. 

Sbc.  1.  Any  inspector  or  judge  of  any  election  held  within- 
this  state,  who  shall  knowingly  and  willfully  or  corruptly  re- 
fuse or  neglect  to  receive  the  vote  of  any  legal  voter,  at  any 
election  held  within  this  state,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  in  any  court  having 
jurisdiction  of  misdemeanors,  shall  be  fined  in  any  sum  not 
less  than  ten  or  more  than  one  hundred  dollars  Act  Dec. 
23, 1858,  2  B.  S.  476,  note  1. 

OHARQS. 

That  on  the day  of ,  in  the  year  — — ,  at  said  county, 

an  election  was  held,  pursuant  to  law,  for  a  governor  for  the  State  = 
of  Indiana,  and  that  A.  B.  was  then  and  there  the  inspector  of  said, 
election,  and  that  said  G.  D.  was  one  of  the  electors  competent  to* 
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vote  at  said  election ;  and  that  said  C.  D.  then  and  there  offered  to  vote 
at  said  election,  and  then  and  there  tendered  his  ballot  to  said  in- 
spector for  that  purpose ;  and  the  said  A.  B.,  being  sach  inspector, 
then  and  there,  knowingly  and  willfully,  neglected  and  refused 
to  receive  the  said  vote  of  said  G.  D.,  he,  the  said  G.  D.,  being  then 
and  there  a  legal  voter,  competent  to  vote  at  said  election*  Bick- 
nell's  Grim.  Pr.  466. 

OonstrtLction  of  statute. — Section  21  of  the  general  election  law  (1 
E.  S.  1862,  p.  263.)  was  intended  to,  and  does,  preclude  the  election 
board  from  taking  testimony  relative  to  the  right  of  any  person  to 
vote,  who  may  offer  to  take  the  oath  therein  prescribed. 

It  is  the  duty  of  the  inspector  or  judge  to  state  to  one  who  offers 
to  vote  and  is  challenged  the  requisites  to  entitle  him  to  cast  such 
vote ;  if  he  still  persists  in  his  offer,  and  swears,  or  offers  to  swear, 
they  can  refuse  to  swear  him,  and  even  after  they  have  sworn  him 
may  refuse  his  vote,  but  they  do  so  at  the  peril  of  being  able  to 
:sbow  that  he  was  not  a  legal  voter,  upon  a  prosecution  for  refusing 
the  vote. 

The  board  are  only  liable  for  the  rejection  of  a  legal  vote,  and 
though  the  person  offering  to  vote  may  have  taken  the  oath,  yet 
the  penalty  for  rejecting  his  vote  would  not  attach  if  the  board 
should  be  able  to  show  that  he  was  not  a  legal  voter. 

When  the  person  offering  to  vote  takes  the  prescribed  oath,  the 
board  are  justified  in  receiving  his  vote,  unless  it  can  be  shown  that 
they  acted  corruptly,  and  were  cognizant  of  the  fact  that  he  was 
not  a  legal  voter.    17  Ind.  536.    See  26  Ind.  264. 

Attempting  to  influence  elector. 

Sec.  58.  If  any  inspector,  judge,  or  clerk  of  an  election, 
shall  attempt  to  induce  by  persuasion,  menace  or  reward  or 
promise  thereof,  any  elector  to  vote  for  any  person,  the  per- 
son so  offending  shall  be  fined  not  exceeding  one  hundred 
dollars.    2  R.  8.  476. 

OHABGE. 

That,  on  the day  of ,  in  the  year ,  at  said  county, 

^an  election  was  held  pursuant  to  law,  fbr  governor  for  the  State  of 

kt  A.  B.  was  then  and  there  one  of  the  judges  of 

being  such  judge,  he,  the  said  A.  B.,  then  and 

^Hempted  to  induce  C.  D.,  who  was  then  and 
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there  one  of  the  electors  competent  to  vote  at  said  election,  to  vote 
for  E.  F.,  as  governor  of  said  State  of  Indiana,  by  then  and  there 
promising  the  said  C.  D.,  that,  if  he,  the  said  G.  D.,  would  then  and 
there  vote  for  the  said  E.  F.,  as  governor  of  Indiana,  he,  the  said 
A.  B.,  would  vote  for  him,  the  said  C.  D.,  for  the  office  of  justice  of 
the  peace',  whenever  thereafter,  he,  the  said  G.  D.,  should  be  a  can- 
didate therefor.    Bicknell's  Grim.  Fr.  466. 

Opening  ticket, 

Sbc.  60.  If  any  judge,  inspector,  clerk  or  other  oflScer  of 
an  election,  shall  open  or  mark,  by  folding  or  otherwise,  any 
ticket  presented  by  such  elector  at  such  election,  or  attempt 
to  find  out  the  names  thereon,  or  suffer  the  same  to  be  done 
by  any  other  person,  before  such  ticket  is  deposited  in  the 
ballot-box,  he  shall  be  fined  in  any  sum  not  exceeding  one 
hundred  dollars.    2  R.  S.  476. 

CHARGE. 

That,  on  the  day  of ,  in  the  year ,  at  said  county, 

an  election  was  held,  pursuant  to  law,  for  a  governor  for  the  State 
of  Indiana,  and  that  A.  B.  was  then  and  there  one  of  the  judges 
of  said  election;  and,  being  such  judge,  he,  the  said  A.  B.,  then 
and  there,  unlawfully  marked,  by  folding,  a  certain  ticket  and  bal- 
lot then  and  there  presented  to  said  A.  B.,  to  be  deposited  in  the 
ballot-box,  by  one  G,  D.,  and  which  folding  was  then  and  there 
4one  by  said  A.  B.,  before  said  ticket  was  deposited  in  the  ballot- 
box,  with  intent,  then  and  there,  and  thereby,  unlawfully  to  find 
^Qt  the  names  upon  said  ticket  and  ballot. 

Suffering  prisoners  to  eseape. 

Sec.  52.  If  any  oflicer  whose  duty  it  may  be  to  have  the 
-custody  of  any  prisoner  charged  with  or  convicted  of  any 
crime,  the  punishment  for  which  is  death,  shall  voluntarily 
fiuffer  sach  prisoner  to  escape,  such  ofiicer,  on  conviction, 
shall  be  imprisoned  in  the  state's  prison  not  more  than 
twenty-one,  nor  less  than  two  years. 

Sec.  58.  If  any  oflicer  whose  duty  it  may  be  to  have  the  cus- 
tody of  any  prisoner,  charged  with,  or  convicted  of  any  felony, 
the  punishment  for  which  is  confinement  in  the  state's  prison, 
«hall  volaotarily  BuSev  such  prisoner  to  escape  from  his  custody, 
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such  officer,  npon  conviction  thereof,  shall  suffer  the  punish- 
ment incident  to  the  crime  with  which  such  prisoner,  thus  es- 
caping, shall  have  been  charged  or  convicted.    2  R.  S.  447, 448. 

OHABGE. 

That  A.  B.,  on  the day  of ,  in  the  year  — ^,  at  said 

county,  was  one  of  the  constables  within  and  for  the  township  of , 

in  said  county,  and  that  0.  D.  was  then  and  there  one  of  the  justices 
of  the  peace  within  and  for  said  county,  and  that  E.  F.,  then  and  there, 
before  said  justice,  made  his  complaint  in  writing,  in  the  words  and 
figures  following  :  [here  insert  the  complainf] ;  and  then  and  there^ 
before  said  justice,  subscribed  the  same,  and  was  duly  sworn  to  the- 
truth  thereof;  and  afterward,  to  wit,  on  the  day  and  year  afore- 
said, and  at  the  county  aforesaid,  the  said  G.  H.,  in  said  complaint 
named,  was  duly  brought  before  the  justice  aforesaid,  in  the  cus- 
tody of  the  said  A.  B.,  constable  as  aforesaid,  to  be  examined  con- 
cerning  the  offense  in  said  complaint  mentioned  ;  and  such  exam- 
ination was  then  and  there  had  before  said  justice,  whereupon,  andf 
because  the  said  G.  H.  could  not  then  find  sureties  for  his  personal 

appearance  at  the  next  term  of  the circuit  court,  to  answer  for 

said  offense,  he,  the  said  justice,  then  and  there  made  his  certain 
warrant  and  mittimus,  under  bis  hand  and  seal,  in  the  words  and 
figures  following :  [here  insert  the  mittimus'],  and  the  said  justice- 
then  and  there  delivered  the  said  warrant  and  mittimus  to  the  said 
A.  fi.,  constable  as  aforesaid,  and  then  and  there  required  and  com- 
manded him  immediately  to  convey  the  said  6.  H.  (who  was  then 
and  there  in  custody  as  aforesaid,  before  the  said  justice),  to  the 

jail  of  the  county  pf ;,  and  to  deliver  the  said  G.  H.  to  the 

keeper  thereof,  together  with  the  aforesaid  warrant  and  mittimus  ;. 
yet,  the  said  A.  B.,  constable  as  aforesaid,  unlawfully  and  feloni- 
ously did  suffer  said  G.  H.  to  escape  from  the  custody  of  the  said 
A.  B.,  and  to  go  at  large. 

Recording  deed  without  certificate  of  auditor. 
Sbo.  75.  If  any  county  recorder  shall  record  any  deed  of 
conveyance  without  having  the  certificate  of  transfer  indorsed 
thereon,  by  the  proper  auditor,  he  shall  be  fined  five  dollars^ 
2  R.  S.  481. 

CHARQE. 

That  A.  B.,  on  the  — ^  day  of ,  in  the  year  ,  was  the- 

county  recorder  df county,  duly  qualified  and  acting  as  such,. 


OFFEHSBS  AGAINST  80CIKTT.  209 

Bribery.  ^ 

and  that,  while  acting  as  such  recorder,  at  his  office  in  said  county, 
the  said  A.  S.,  on  the  day  aforesaid,  unlawfully  recorded  a  certaia 
deed  of  conveyance  of  real  estate,  situate  in  said  county,  which 
conveyance  was  made  from  C.  D.  to  B.  F.,  and  said  deed  was  so  re- 
corded  by  the  said  A.  B.,  in  the  deed  records  of  said  county,  with- 
out having  the  certificate  of  transfer  indorsed  thereon  by  the  audi- 
tor of  said  county. 

'  Sec.  26.    Bribery. 

Sec.  39.  If  any  officer  intrusted  with  the  administration  of 
justice,  or  any  person  holding  an  office  of  trust  or  profit  under 
the  laws  of  this  state,  or  any  member  of  the  general  assembly 
of  this  state,  or  any  officer  thereof,  or  any  member  of  any 
board  of  common  council  of  any  incorporated  city,  or 
trustee  of  any  incorporated  town  in  this  state,  shall  take 
any  money,  gift,  property,  or  undue  reward,  to  influence 
his  behavior,  vote,  or  action  in  office  or  discharge  of  official 
duty ;  or  any  person  who  shall  ofl'er  any  money,  gift,, 
property,  or  undue  reward  to  influence  the  behavior  of 
such  officer  or  member,  shall  on  conviction  thereof  be  fined 
in  any  sum  not  exceeding  ten  thousand  dollars  and  be  im- 
prisoned in  the  state  prison  for  any  determined  period  not  ex- 
ceeding ten  years,  and  be  ineligible  to  hold  any  office  of  trust 
or  profit  and  disfranchised  for  any  determinate  period.  2  R. 
S.  443. 

CHARGES. 

1.  Offer  to  bribe  justice  of  the  "peace. 

That  A.  B.,  on  the  day  of ,  in  the  year  ,  at  the- 

eoonty  aforesaid,  was  one  of  the  justices  of  the  peace  within  and 
for  the  said  county ;  and  that  the  said  E.  F.,  on  the  day  and  year 
last  aforesaid,  and  at  the  county  aforesaid,  well  knowing  the  prem- 
ises, did  unlawfully  and  feloniously  propose  and  offer  to  the  said  A. 
B.,  a  certain  sum  of  money,  to-wit,  one  United  States  treasury  note, 
of  the  denomination  and  value  of  ten  dollars,  of  the  property  of  said 
E.  F.,  as  an  undue  reward  to  influence  his  behavior  in  his  said  office- 
of  justice  of  the  peace,  by  inducing  him  to  decide  in  favor  of  the  said 
E.  F.,  a  certain  action  of  debt  then  and  there  depending  before  tht> 
said  A.  B.,  as  such  justice  of  the  peace,  as  aforesaid,  in  which  the  said 
14 
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E.  F.  was  defendant,  and  one  G.  K.  was  plaintiff.  See  BickneU's 
Crim.  Pr.  381. 

2.  Justice  of  the  peace  accepting  bribe. 

That  A.  B.,  on  the day  of ,  in  the  year  — — ,  at  said 

county,  was  an  ofScer  intrusted  with  the  administration  of  justice, 
to-wit,  one  of  the  justices  of  the  peace  within  and  for  the  said 
county,  and  that  there  was  then  and  there  depending  before  the 
said  A.  B.,  as  such  justice,  a  certain  action  of  debt,  wherein  one  C. 
D.  was  plaintiff,  and  one  E.  F.  was  defendant,  and  that  the  said  A. 
B.,  as  such  justice,  then  and  there  unlawfully,  feloniously,  and  cor- 
ruptly took  and  received,  from  the  said  C.  D.,  a  certain  sum  of 
money,  to-wit,  one  United  States  treasury  note,  of  the  denomina- 
tion and  value  of  ten  dollars,  and  the  property  of  said  C.  D.,  as  an 
undue  reward  to  influence  his  behavior  and  action  in  ofSce,  thereby 
inducing  him,  the  said  A.  B.,  unlawfully,  feloniously,  and  corruptly 
then  and  there  to  decide  said  cause  for  the  said  G.  D.,  and  against 
the  said  E.  F. 

5.  Prosecuting  attorney  accepting  bribe. 

That  on  the day  of ,  in  the  year ,  one  A.  B.,  and 

one  C.  D.,  were  duly  charged  at  said  county,  with  having  com- 
mitted a  felony,  to-wit,  the  crime  of  larceny,  in  having  theretofore, 

to  wit,  on  the day  of ,  in  the  year ,  at  said  county, 

feloniously  stolen,  taken,  and  carried  away  ten  bushels  of  wheat, 
of  the  value  often  dollars,  of  the  goods  and  chattels  of  E.  F.  That 

afterward,  to-wit,  on  the day  of ,  in  the  year  ,  the 

grand  jury  of  said  county,  duly  returned  into  the  circuit 

court,  an  indictment,  then  and  there,  and  thereby  and  therein 
charging  and  presenting  them,  the  said  A.  B.  and  the  said  G.  D., 
with  the  felony  aforesaid,  and  said  indictment  was  then  and  there 
depending  and  undisposed  of,  and  that  G.  H.,  on  the  — : —  day  of 

,  in  the  year ,  at  said  county,  was  an  ofiicer  intrusted  with 

the  administration  of  justice,  to-wit,  prosecuting  attorney  within 
and  tor  the  — i— judicial  circuit  of  said  state,  duly  elected,  quali- 
fied, and  acting  as  such,  and  that  it  then  and  there  became  the  duty 
of  said  G.  H.,  on  behalf  of  said  State  of  Indiana,  to  prosecute  said 
indictment  so  depending  against  said  A.  B.  and  G.  D. ;  but  that  the 
said  G.  II.,  being  then  and  there  prosecuting  attorney,  at  aforesaid, 
on  the  d:iy  aforesaid,  at  said  county,  did  feloniously  and  corruptly 
receive,  accept,  and  take  from  the  said  A.  B.,  a  certain  sum  of 
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money,  to-wit,  one  United  States  treasury  note,  of  the  denomina- 
tion and  valae  of  ten  dollars,  as  an  andue  reward  to  influence  his, 
the  said  G.  H.'s,  behavior  and  action,  in  office,  in  the  prosecution 
of  said  felony,  thereby  inducing  the  said  G.  H.,  unlawfully,  feloni- 
ously, and  corruptly  then  and  there  to  enter  a  noUe  prosequi  in  said 
•cause. 

A  prosecution  will  lie  against  a  justice  of  the  peace,  even  though 
the  case  in  which  the  bribe  is  offered  is  not  yet  instituted.  2 
Whart.  Crim.  Law,  §  2816. 

It  is  not  necessary  that  any  improper  act  should  result  on  the 
part  of  the  officer.  It  is  enough  if  he  corruptly  agree  to  open  him- 
■self  to  improper  influence.    Id.  §  2517,  and  note. 

A  prosecuting  attorney  is  an  officer  intrusted  with  the  administra- 
tion of  justice.     33  Ind.  189. 

Bribery  of  jurors.] 

8bc.  17.  Every  person  who  shall  attempt  to  influence  a  jury 
by  promises,  entreaties,  money,  entertainments,  or  the  like, 
or  who,  being  a  juror,  shall  take  gain  for  giving  a  verdict, 
«hall  be  fined  not  exceeding  five  hundred  dollars,  be  impris- 
oned not  exceeding  six  months,  and  be  ever  after  incapable 
of  serving  as  a  juror.    2  R.  S.  465. 

CHARGE. 

That  A.  B.,  on  the day  of ,  in  the  year ,  to-wit,  at 

the term,  in  the  year ,  of  the circuit  court,  was  duly 

and  legally  appointed,  impaneled,  qualified,  and  sworn  as  a  petit 
Juror,  in  a  cause  then  depending  and  being  tried  in  said  court, 
wherein  C.  D.  was  plaintiff,  and  E.  F.  was  defendant  That  dur- 
ing the  progress  of  the  t;*ial  of  said  cause,  and  while  the  said  A.  B. 
was  then  and  there  a  juror  in  the  same,  as  aforesaid,  he,  the  said 
A.  B.,  was  given  by,  and  unlawfully  took  of  and  from,  the  said  E. 
F.,  a  certain  sum  of  money,  to-wit,  one  United  States  treasury 
note,  of  the  denomination  and  value  of  ten  dollars,  of  the  propertj' 
of  said  E.  F.,  which  said  sum,  he,  the  said  A.  B.,  then  and  there  so 
did  take  as  and  for  a  gain  for  giving  a  verdict  for  the  said  E.  F. 
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Sbo.  27.    Failing  to  Return  Marriage  Certificate,  eto. 

Sec.  54.  Any  person  having  solemnized  a  marriage,  wha 
shall  fail  to  return  a  certificate  thereof,  within  the  time  pre- 
scribed by  law,  shall  be  fined  not  less, than  five  nor  more  than: 
one  hundred  dollars.    2  R.  S.  475. 

Who  may  solemnize  marriage. 

Sec.  8.  Marriages  may  be  solemnized  by  ministers  of  the  gos- 
pel and  priests  of  every  church  throughout  the  state,  judges 
of  courts  of  record,  and  justices  of  the  peace,  within  their 
respective  counties,  and  by  the  Society  of  Friends,  and  Ger- 
man Baptists,  according  to  the  rules  of  their  societies :  Pro- 
vided^ that  no  marriage,  legal  in  other  respects,  shall  be  void 
on  account  of  the  incapacity  of  the  person  solemnizing  tha 
same.     1  R.  S.  625. 

Within  what  time  certificate  must  he  returned. 

Sec  8.  Every  person  who  shall  solemnize  any  marriage,  by 
virtue  of  the  provisions  of  this  act,  shall,  within  three  months^ 
thereafter,  file  a  certificate  thereof  in  the  clerk's  office  of  the 
county  in  which  such  marriage  was  solemnized,  which  certifi- 
cate shall  by  such  clerk  be  recorded,  together  with  such  license^ 
and  such  record  or  a  copy  thereof  shall  be  presumptive  evi- 
dence of  the  facts  therein  stated.     1  R.  S.  625. 

charge. 

That  A.  B.,  on  the day  of— — ,  in  the  year ,  at  said 

county,  was  a  justice  of  the  peace,  within  and  for  said  county,  and,, 
as  such  justice  of  the  peace,  did  then  and  there  solemnize  a  marriage 
between  one  A.  B.  and  one  C.  D.,  they,  the  said  A.  B.  and  C.  D., 
being  then  and  there  competent  to  contract  said  marriage ;  and 
that,  although  more  than  three  months  have  elapsed  since  the  said 
soleminzatiou  of  said  maiTiage,  yet  the  said  A.  B.  has  not,  at  any 
time  since  the  said  solemnization,  filed  in  the  office  of  the  clerk  of 
said  county  a  certificate  of  the  solemnization  of  said  marriage,  but 
has  unlawfully  failed  and  neglected  so  to  do  for  more  than  three 
months  immediately  following  said  marriage.  BicknelFs  Grim.  Pr. 
472. 
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This  Statute  is  an  ameDdment  to  a  former  statute  which  was  held 
to  operate  as  a  repeal.  1  R.  S.  1852,  sec.  11,  p.  362.  See  14  Ind. 
185. 

FORM  AND  CONTENTS. 

Information  held  sufficient. — The  iu formation  in  this  case,  charg- 
ing that  the  defendant,  a  justice  of  the  peace  of,  etc.,  at,  etc.,  sol- 
emnized a  marriage  between,  etc.,  and  failed  to  return  and  file  in 
the  clerk's  office  a  certificate  of  the  marriage,  with  the  license  there- 
for, within  three  months,  etc.,  contrary,  etc.,  is  good. 

Section  54,  2  E.  S.  p.  441,  by  implication,  repeals  §  11  of  the  act 
regulating  marriages,  if  the  latter  section  would  otherwise  have 
any  force,     34  Ind.  302. 

Same. — An  indictment  was  found  at  the  April  term,  1841,  etc.,  in 
substance  as  follows:  That  the  defendant  being  a  justice  of  the 
peace,  etc.,  did,  on,  etc.,  at,  etc.,  solemnize  a  marriage  between  Jus- 
tin Wait  and  Submit  Flint,  by  virtue  of  a  license  issued  by  the  clerk, 
etc.,  the  said  S,  Minthoing  a  resident  o^the  county,  and  the  parties 
•competent  to  contract,  etc. ;  and  that  the  defendant  having  solemn- 
ized the  marriage,  failed  and  neglected  to  file  in  the  clerk's  office  a 
eertificate  of  *the  marriage  within  three  months  afler  the  same  was 
solemnized,  and  for  a  long  time  thereafter,  viz.,  for  one  year,  etc. 
Plea  in  abatement,  that  the  names  of  the  grand  jurors  were  not 
selected  or  caused  to  be  selected  by  the  board  doing  county  business, 
etc.,  at  their  May  session  in  1840,  from  the  list  of  taxable  persons, 
^tc.  Seldy  that  the  indictment  was  good  and  the  plea  bad.  6 
Blackf.  422. 

Statute  of  1838. — Indictment  against  a  magistrate,  under  the 
rstatute  of  1838,  for  not  filing  in  the  clerk's  office,  in  due  time,  a  cer- 
tificate of  the  solemnization  of  a  marriage.  The  indictment  showed 
that  three  months  and  fourteen  days  had  elapsed  from  the  time  of 
the  marriage  to  the  filing  of  the  certificate.  Meld,  that  the  indict- 
ment could  not  be  sustained.    8  Blackf  163. 

The  15th  and  20th  sections  of  chap.  35  of  E.  S.  1843,  on  the  sub- 
ject of  officers  returning  certificates  of  marriage,  do  not  create  a  dis- 
tinct offense  each  month.  After  the  expiration  of  three  months  the 
•officers  so  solemnizing  the  marriage  shall  ikil  to  file  such  certificate. 
2  Ind.  227. 

The  statute  of  limitations  begins  to  run  at  the  end  of  three 
months.     Ibid. 
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liable  to  prosecation  in  the  given  case  in  which  he  may  be 
•compelled  to  testify,  nor  any  other,  the  knowledge  of  which 
is  obtained  by  sach  testimony. 

Sbo.  8.  Any  person  found  guilty  of  a  violation  of  any  of 
the  provisions  of  this  act,  shall  be  fined  in  any  sum  not  ex- 
•ceeding  one  thousand  dollars  ($1,000),  be  imprisoned  in  the 
state's  prison  not  less  than  one,  nor  more  than  five  years,  and 
be  disfranchised  for  any  determinate  period.  Act  March  8, 
1878,  2  B.  8.  458,  454. 

CHAKGK8. 

1.  Destroying  ballot. 

That,  on  the day  of ,  in  the  year ,  at  said  county, 

An  election  was  held  pursuant  to  law,  for  the  election  of  a  governor 
of  the  State  of  Indiana,  and  other  officers,  and  that  A.  B.  was  then 

xind  there  one  of  the  clerks  of  said  election  for precinct, 

in township,  in  said  county;  and,  being  such  clerk,  he,  the 

said  A.  B.,  then  and  there,  intentionally  and  feloniously*  did  take 
•out  of  the  ballot-box  of  said  precinct,  a  certain  ballot  legally  de- 
posited therein,  and  did  then  and  there  inteutionally  and  feloni- 
ously destroy  the  same,  with  the  intent  to  prevent  the  same  from 
being  counted  at  said  election. 

2.  Changing  baUot 

\_Begin  as  in  iJie  preceding  form  as  far  as  the  *,  and  t?ien  proceed] :  did 
misplace  a  certain  ballot  which  had  theretofore  been  legally  deposited 
and  taken  out  of  the  ballot-box  of  said  precinct,  and  which  ballot 

then  and  there  contained  the  name  of ,  one  of  the  candidates  to 

beveled  for  for  governor  of  Indiana  at  said  election,  with  intent, 
then  and  there,  unlawfully  and  feloniously,  to  [^or,  prevent  the 
same  from  being  counted  at  said  election]  substitute  therefor  an- 
other ballot,  not  legally  deposited  in  said  ballot-box,  which  said 

last-named  ballot,  then  aud  there,  contained  the  name  of ,  a 

certain  other  candidate  to  be  voted  for  at  said  election,  for  said 
office  of  governor. 

3.  Entering  name  of  person  on  poll-books  who  lias  not  voted. 

[Same  as  before^  as  far  as  the  *,  and  then  proceed]  :  did  enter  upon 
the  poll-books  of  said  precinct  the  name  of  one  C.  D.,  as  having  le- 
gally voted  at  said  election,  whereas,  in  truth  and  in  &ct,  the  said 
O.  D.  had  not  then  and  there  voted  at  said  election. 
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4.  Tallying  vote  to  candidate  not  voted  foi 

Same  as  before  as  far  as  the  *,  and  then  proceed]  :  did  tally  a  oer- 
tain  vote  to  one  C.  D.,  one  of  the  candidates  to  be  voted  for  at 
said  election  for  the  said  office  of  governor,  as  having  been  cast  by 
ballot  for  the  said  G.  D.,  whereas,  in  truth  and  in  fact,  the  said  G. 
D.  had  not  then  and  there  been  voted  for  by  said  ballot,  but  that 
the  same  had  then  and  there  been  legally  cast  for  one  E.  F.,  a  cer- 
tain other  candidate  to  be  voted  for,  at  said  election,  for  the  said 
office  of  governor. 

From  the  above  forms,  one  may  readily  be  drawn  to  sait  a  case- 
under  section  6. 

The  act  of  March  14, 1877,  relating  to  elections  and  prescribing- 
powers  and  duties  of  inspectors  and  judges,  etc.  provides : 

• 

Sec.  10.  If  any  inspector,  judges,  or  clerk  of  any  election, 
shall  knowingly  and  corruptly  violate  any  of  the  provisions 
of  this  act,  or  be  guilty  of  fraud  in  the  execution  of  the  du- 
ties of  his  office,  he  shall,  on  conviction  thereof,  be  deemed 
.  guilty  of  a  felony,  and  shall  be  punished  for  each  and  every 
offense,  by  imprisonment  in  the  state's  prison  for  not  less  than^ 
one  year.    Acts  1877,  Spec.  Session,  p.  41. 

Officer  of  election  refusing  to  receive  legal  vote. 

Sbc.  1.  Any  inspector  or  judge  of  any  election  held  within* 
this  state,  who  shall  knowingly  and  willfully  or  corruptly  re- 
fuse or  neglect  to  receive  the  vote  of  any  legal  voter,  at  any 
election  held  within  this  state,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  in  any  court  having* 
jurisdiction  of  misdemeanors,  shall  be  fined  in  any  sum  not 
less  than  ten  or  more  than  one  hundred  dollars  Act  Dec. 
28, 1858,  2  R.  S.  476,  note  1. 

OHABQS. 

That  on  the day  of ,  in  the  year  — — ,  at  said  county, 

an  election  was  held,  pursuant  to  law,  for  a  governor  for  the  State^' 
of  Indiana,  and  that  A.  B.  was  then  and  there  the  inspector  of  said, 
election,  and  that  said  G.  D.  was  one  of  the  electors  competent  to* 
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vote  at  said  election ;  and  that  said  C.  D.  then  and  there  offered  to  vote 
at  said  election,  and  then  and  there  tendered  his  ballot  to  said  in- 
fipector  for  that  purpose ;  and  the  said  A.  B.,  being  sach  inspector, 
then  and  there,  knowingly  and  willfully,  neglected  and  refused 
to  receive  the  said  vote  of  said  G.  D.,  he,  the  said  G.  D.,  being  then 
and  there  a  legal  voter,  competent  to  vote  at  said  election.  Bick- 
neirs  Grim.  Pr.  466. 

Construction  of  statute. — Section  21  of  the  general  election  law  (1 
E.  S.  1862,  p.  263.)  was  intended  to,  and  does,  preclude  the  election 
board  from  taking  testimony  relative  to  the  right  of  any  person  to 
vote,  who  may  offer  to  take  the  oath  therein  prescribed. 

It  is  the  duty  of  the  inspector  or  judge  to  state  to  one  who  offers 
to  vote  and  is  challenged  the  requisites  to  entitle  him  to  cast  such 
vote ;  if  he  still  persists  in  his  offer,  and  swears,  or  offers  to  swear, 
they  can  refuse  to  swear  him,  and  even  after  they  have  sworn  him 
may  refuse  his  vote,  but  they  do  so  at  the  peril  of  being  able  to 
.show  that  he  was  not  a  legal  voter,  upon  a  prosecution  for  refusing 
the  vote. 

The  board  are  only  liable  for  the  rejection  of  a  legal  vote,  and 
though  the  person  offering  to  vote  may  have  taken  the  oath,  yet 
the  penalty  for  rejecting  his  vot«  would  not  attach  if  the  board 
should  be  able  to  show  that  he  was  not  a  legal  voter. 

When  the  person  offering  to  vote  takes  the  prescribed  oath,  the 
board  are  justified  in  receiving  his  vote,  unless  it  can  be  shown  that 
they  acted  corruptly,  and  were  cognizant  of  the  fact  that  he  was 
not  a  legal  voter.    17  Ind.  536.    See  26  Ind.  264. 

Attempting  to  influence  elector. 

Sec.  58.  If  any  inspector,  judge,  or  clerk  of  an  election^ 
shall  attempt  to  induce  by  persuasion,  menace  or  reward  or 
promise  thereof,  any  elector  to  vote  for  any  person,  the  por- 
eon  so  offending  shall  be  fined  not  exceeding  one  hundred 
dollars.    2  R.  8.  476. 

CHARGE. 

That,  on  the day  of ,  in  the  year ,  at  said  county, 

:van  election  was  held  pursuant  to  law,  for  governor  for  the  State  of 
Indiana,  and  that  A.  B.  was  then  and  there  one  of  the  judgcB  of 
said  election  ;  and,  being  such  judge,  he,  the  said  A.  B.,  then  and 
Jihere  unlawfully  attempted  to  induce  C«  D.,  who  was  then  and 
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there  one  of  the  electors  competent  to  vote  at  said  election,  to  vote 
for  E.  F.,  as  governor  of  said  State  of  Indiana,  by  then  and  there 
promising  the  said  C.  D.,  that,  if  he,  the  said  G.  D.,  would  then  and 
there  vote  for  the  said  E.  F.,  as  governor  of  Indiana,  he,  the  said 
A.  B.,  would  vote  for  him,  the  said  C.  D.,  for  the  office  of  justice  of 
the  peace,  whenever  thereafter,  he,  the  said  G.  D.,  should  be  a  can- 
didate therefor.    Bicknell's  Grim.  Fr.  466. 

Opening  ticket. 

Sbc.  60.  If  any  judge,  inspector,  clerk  or  other  oflScer  of 
an  election,  shall  open  or  mark,  by  folding  or  otherwise,  any 
ticket  presented  by  such  elector  at  such  election,  or  attempt 
to  find  out  the  names  thereon,  or  suffer  the  same  to  be  done 
by  any  other  person,  before  such  ticket  is  deposited  in  tho 
ballot-box,  he  shall  be  fined  in  any  sum  not  exceeding  one 
hundred  dollars.    2  R.  S.  476. 

CHARGE. 

Tbat,  on  the  day  of ,  in  the  year ,  at  said  county, 

an  el  ection  was  held,  pursuant  to  law,  for  a  governor  for  the  State 
of  Indiana,  and  that  A.  B.  was  then  and  there  one  of  tho  judges 
of  said  election;  and,  being  such  judge,  he,  the  said  A.  B.,  then 
and  there,  unlawfully  marked,  by  folding,  a  certain  ticket  and  bal- 
lot then  and  there  presented  to  said  A.  B.,  to  be  deposited  in  the 
ballot-box,  by  one  C.  D.,  and  which  folding  was  then  and  there 
^one  by  said  A.  B.,  before  said  ticket  was  deposited  in  the  bailot- 
box,  with  intent,  then  and  there,  and  thereby,  unlawfully  to  find 
oat  the  names  upon  said  ticket  and  ballot. 

% 

Suffering  prisoners  to  eseape. 

Sec  52.  If  any  oflicer  whose  duty  it  may  be  to  have  the 
<Justody  of  any  prisoner  charged  with  or  convicted  of  any 
crime,  the  punishment  for  which  is  death,  shall  voluntarily 
suffer  such  prisoner  to  escape,  such  oflicer,  on  conviction, 
shall  be  imprisoned  in  the  state's  prison  not  more  than 
twenty-one,  nor  less  than  two  years. 

Sec.  58.  If  any  oflicer  whose  duty  it  may  be  to  have  the  ens- 
tody  of  any  prisoner,  charged  with,  or  convicted  of  any  felony, 
the  punishment  for  which  is  confinement  in  the  state's  prison, 
«hall  voluntarily  suffer  such  prisoner  to  escape  from  his  custody, 
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such  officer,  npon  conviction  thereof,  shall  suffer  the  punish- 
ment incident  to  the  crime  with  which  such  prisoner,  thus  es- 
caping, shall  have  heen  charged  or  convicted.    2  R.  S.  447, 448. 

CHABGE. 

That  A.  B.,  on  the day  of ,  in  the  year  — =-,  at  said 

county,  was  one  of  the  eoDstables  within  and  for  the  townshipof y 

in  said  county,  and  that  C.  D.  was  then  and  there  one  of  the  justices 
of  the  peace  within  and  for  said  county,  and  that  E.  F.,  then  and  there, 
before  said  justice,  made  his  complaint  in  writing,  in  the  words  and 
figures  following  :  [here  insert  the  complainf] ;  and  then  and  there,, 
before  said  justice,  subscribed  the  same,  and  was  duly  sworn  to  the* 
truth  thereof;  and  afterward,  to  wit,  on  the  day  and  year  afore- 
said, and  at  the  county  aforesaid,  the  said  G.  H.,  in  said  complaint 
named,  was  duly  brought  before  the  justice  aforesaid,  in  the  cus- 
tody of  the  said  A.  B.,  constable  as  aforesaid,  to  be  examined  con- 
cerning the  offense  in  said  complaint  mentioned  ;  and  such  exam- 
ination was  then  and  there  had  before  said  justice,  whereupon,  and 
because  the  said  G.  H.  could  not  then  find  sureties  for  his  personal 

appearance  at  the  next  term  of  the circuit  court,  to  answer  for 

said  offense,  he,  the  said  justice,  then  and  there  made  his  certain 
warrant  and  mittimus,  under  his  hand  and  seal,  in  the  words  and 
figures  following :  [here  insert  the  mittimu8\  and  the  said  justice^ 
then  and  there  delivered  the  said  warrant  and  mittimus  to  the  said 
A.  B.,  constable  as  aforesaid,  and  then  and  there  required  and  com- 
manded him  immediately  to  convey  the  said  G.  H.  (who  was  then 
and  there  in  custody  as  aforesaid,  before  the  said  justice),  to  the 

jail  of  the  county  of ^  and  to  deliver  the  said  G.  H.  to  the 

keeper  thereof,  together  with  the  aforesaid  warrant  and  mittimus ;. 
yet,  the  said  A.  B.,  constable  as  aforesaid,  unlawfully  and  feloni- 
ously did  suffer  said  G.  H.  to  escape  from  the  custody  of  the  said 
A.  B.,  and  to  go  at  large. 

Eecording  deed  without  certificate  of  auditor. 

Sbo.  75.  If  any  county  recorder  shall  record  any  deed  of 
conveyance  without  having  the  certificate  of  transfer  indorsed 
thereon,  by  the  proper  auditor,  he  shall  be  fined  five  dollars^ 
2  R.  S.  481. 

CHARQE. 

That  A.  B.,  on  the ^  day  of ,  in  the  year ,  was  the- 

county  recorder  Of county,  duly  qualified  and  acting  as  such,. 
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and  that,  while  acting  as  such  recorder,  at  his  office  in  said  coonty,. 
the  said  A.  S.,  on  the  day  aforesaid,  unlawfully  recorded  a  certain 
deed  of  conveyance  of  real  estate,  situate  in  said  county,  which 
conveyance  was  made  from  C.  D.  to  B.  P.,  and  said  deed  was  so  re- 
corded by  the  said  A.  B.,  in  the  deed  records  of  said  county,  with- 
out having  the  certificate  of  transfer  indorsed  thereon  by  the  audi- 
tor of  said  county. 

f  Sec,  26.    Bribery. 

Sec.  39.  If  any  officer  intrusted  with  the  administration  of 
justice,  or  any  person  holding  an  office  of  trust  or  profit  under 
the  laws  of  this  state,  or  any  member  of  the  general  assembly 
of  this  state,  or  any  officer  thereof,  or  any  member  of  any 
board  of  common  council  of  any  incorporated  city,  or 
trustee  of  any  incorporated  town  in  this  state,  shall  take 
any  money,  gift,  property,  or  undue  reward,  to  influence 
his  behavior,  vote,  or  action  in  office  or  discharge  of  official 
duty ;  or  any  person  who  shall  ofter  any  money,  gift,, 
property,  or  undue  reward  to  influence  the  behavior  of 
such  officer  or  member,  shall  on  conviction  thereof  be  fined 
in  any  sum  not  exceeding  ten  thousand  dollars  and  be  im- 
prisoned in  the  state  prison  for  any  determined  period  not  ex- 
ceeding ten  years,  and  be  ineligible  to  hold  any  office  of  trust 
or  profit  and  disfranchised  for  any  determinate  period.  2  R. 
S.443. 

CHARGES. 

1.   Offer  to  bribe  justice  of  the  peace. 

That  A.  B.,  on  the day  of ,  in  the  year  ,  at  the- 

coonty  aforesaid,  was  one  of  the  justices  of  the  peace  within  and 
for  the  said  county ;  and  that  the  said  E.  F.,  on  the  day  and  year 
last  aforesaid,  and  at  the  county  aforesaid,  well  knowing  the  prem- 
ises, did  unlawfully  and  feloniously  propose  and  offer  to  the  said  A. 
B.,  a  certain  sum  of  money,  to-wit,  one  United  States  treasury  note, 
of  the  denomination  and  value  of  ten  dollars,  of  the  property  of  said 
E.  F.,  as  an  undue  reward  to  influence  his  behavior  in  his  said  office- 
of  justice  of  the  peace,  by  inducing  him  to  decide  in  favor  of  the  said 
E.  F.,  a  certain  action  of  debt  then  and  there  depending  before  tho 
said  A.  B.,  as  such  justice  of  the  peace,  as  aforesaid,  in  which  the  said 
14 
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panj  to  be  ased  on  said  roate,  and  which  the  purchaser,  for  any 
reason,  had  not  used ;  and  that  one  G.  D.  then  and  there  presented 
to  said  A.  B.,  for  redemption,  a  certain  passenger  ticket,  which  had 

been  previously,  to-wit,  on  the day  of ,  in  the  year , 

at  said  county,  soid  by  said  A.  B.,  as  such  agent,  to  said  G.  D.,  at 
And  for  the  price*  of dollars,  that  being  the  regularly  estab- 
lished price  for  such  ticket,  and  which  said  ticket  was  for  the  con- 
veyance of  said  G.  D.,  as  a  passenger,  from to ,  stations 

on  said  railroad,  and  which  said  ticket  the  said  G.  D.  had  then  not 
used,  for  the  reason  that  [here  state  reason],  and  for  which  said 
ticket  the  said  G.  D.  then  and  there  demanded  of  said  A.  B.  the 

said  purchase  price  of dollars,  in  redemption  thereof,  and  then 

and  there  offered  to  return  the  said  ticket  to  said  A.  B.,  but  that 
the  said  A.  B.  then  and  there  unlawfully  refused,  failed,  and  neg- 
lected to  redeem  the  same  at  the  said  purchase  price. 

3.  Selling  tickets  without  authority.    (Sec.  5.) 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

county,  then  and  there  unlawfully  pretending  to  act  as  an  agent  of 
the railway  company,  for  the  sales  of  tickets  for  the  convey- 
ance of  passengers  over  the  railroad,  the  said railway 

company  then  and  there  bejng  a  public  carrier,  conveying  passen- 
gers over  said  railroad  from  ,  at  said  county,  to in  the 

state  of ,  did  then  and  there  unlawfully  sell  to  G.  D.,  at  and 

for  the  price  of dollars  a  certain  passenger  ticket  for  the  con- 
veyance of  said  G.  D.,  as  a  passenger  from to ,  stations  on 

said  railroad,  he,  the  said  A.  B.,  then  and  there  not  being  provided 
with  a  certificate  setting  forth  the  authority  of  said  A.  B.  to  make 
such  sale. 


Seo.  32.    Liquor  Law 


Sec.  1.  It  shall  be  unlawful  for  any  person  or  persons  to 
directly  or  indirectly  sell,  barter,  or  give  away  for  any  pur- 
pose of  gain,  any  spirituous,  vinous,  or  malt  liquors,  in  less 
quantities  than  a  quart  at  a  time,  without  first  procuring, 
from  the  board  of  commissioners  of  the  county  in  which  such 
liquor  or  liquors  are  to  be  sold,  a  license  as  hereinafter  pro- 
vided; nor  shall  any  person,  without  having  first  procured 
auch  license,  sell  or  barter  any  intoxicating  liquor  to  be  drank. 


OFFENSES  AGAINST  SOCIETY.  221 

Liquor  law. 

or  suffered  to  be  drank  in  his  house,  ont-house,  yard,  garden,, 
or  the  appurtenances  thereto  belonging. 

Sec.  2.  The  words  "  intoxicating  liquors,"  shall  apply  to- 
any  spirituous,  vinous  or  malt  liquors,  or  to  any  intoxicating^ 
liquors  whatever,  which  is  used  or  may  be  used  as  a  beverage. 

Sec.  8.  Any  male  inhabitant  over  the  age  of  twenty-one 
years,  desiring  to  obtain  license  to  sell  intoxicating  liquors,. 
Bhall  give  notice  to  the  citizens  of  the  township,  town,  city^ 
or  ward  in  which  he  desires  to  sell,  by  publishing,  in  a  weekly 
newspaper  in  the  county,  a  notice,  stating  in  the  notice  the 
precise  location  of  the  premises  in  which  he  desires  to  sell,, 
and  the  kiJid  of  liquors,  whether  only  vinous  and  malt  liquors, 
or  malt  liquors  only,  or  spirituous,  vinous,  and  malt  liquors,, 
or  vinous  liquors  only,  at  least  twenty  days  before  the  meeting 
of  the  board,  at  which  the  applicant  intends  to  apply  for  a 
license ;  or,  in  case  there  is  no  such  paper  published  in  the 
county,  then  by  posting  up  written  or  printed  notices  in  three 
of  the  most  public  places  of  the  township  in  which  he  desires- 
to  sell,  at  least  twenty  (20)  days  before  the  meeting  of  such 
board.  And  it  shall  be  the  privilege  of  any  voter  of  said 
township  to  remonstrate  in  writing  against  the  granting  of 
such  license  to  any  applicant  on  account  of  immorality  or 
other  unfitness,  as  is  specified  in  this  act. 

Sec  4.  The  board  of  county  commissioners  at  such  term 
shall  grant  a  license  to  such  applicant  upon  his  giving  bond 
to  the  State  of  Indiana,  with  at  least  two  freehold  sureties, 
resident  within  said  county,  to  be  approved  by  the  county 
auditor,  in  the  sum  of  two  thousand  dollars,  conditioned  that 
be  will  keep  an  orderly  and  peaceable  house,  and  that  he  will 
pay  all  fines  and  costs  that  may  be  assessed  against  him  for 
any  violations  of  the  provisions  of  this  act,  and  for  the  pay- 
ment of  all  judgments  for  civil  damages  growing  out  of  un- 
lawful sales,  as  provided  for  in  this  act,  which  bond  shall  be 
filed  with  the  auditor  of  said  county:  Provided^  said  applicant 
be  a  fit  person  to  be  intrusted  with  the  sale  of  intoxicating 
liquor,  and  if  he  be  not  in  the  habit  of  becoming  intoxicated ; 
bat  in  no  case  shall  a  license  be  granted  to  a  person  in  the 
habit  of  becoming  intoxicated :  Provided^  that  no  appeal  takea 
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by  any  person  from  the  order  of  the  board  granting  sach 
license  shall  operate  to  estop  the  person  receiving  such 
license  from  selling  intoxicating  liquor  thereunder,  until  the 
close  of  the  Dext  term  of  the  court  in  which  such  appeal  is 
pending,  at  which  such  cause  might  be  lawfully  tried. 
And  he  shall  not  be  liable  as  a  seller  without  license  for  sales 
made  during  the  pendency  of  such  appeal,  but  he  shall  be 
liable  for  the  violation  of  any  of  the  provisions  of  this  act 
<during  such  time,  the  same  as  if  regularly  licensed. 

Sec.  5.  If  said  applicant  desire  to  sell  spirituous,  vinous, 
and  malt  liquors  iu  quantities  of  less  than  a  quart  at  a  time, 
he  shall  pay  the  treasurer  of  said  county  one  hundred  dollars, 
^8  a  license  fee  for  one  year,  before  license  shall  issue  to  him, 
and  if  he  desire  to  sell  only  vinous  or  malt  liquors,  or  both, 
in  quantities  less  than  a  quart  at  a  time,  he  shall  pay  to  the 
treasurer  of  said  county  fifty  dollars,  as  a  license  fee  for  one 
year,  before  license  shall  issue  to  him,  such  fee  to  be  paid  into 
the  school  fund  of  the  county  in  which  such  licenses  are 
obtained. 

Sec.  6.  No  city  or  incorporated  town  shall  charge  any  per- 
son who  may  obtain  a  license  under  the  provisions  of  this  act 
more  than  the  following  sums  for  license  to  sell  within  their 
incorporated  limits.  Cities  may  charge  one  hundred  dollars, 
and  incorporated  towns  one  hundred  dollars,  in  addition  to 
the  sum  provided  for  hereinbefore. 

Sec.  7.  Upon  the  execution  of  the  bond  as  required  in  the 
fourth  section  of  this  act  and  the  presentation  of  the  order  of 
the  board  of  commissioners,  granting  him  license,  and  the 
•county  treasurer's  receipt  for  fifty  dollars,  if  the  application  be 
for  vinous  and  malt  liquors  only,  or  a  receipt  for  one  hundred  • 
-dollars,  if  the  application  be  for  the  sale  of  spirituous,  vinous, 
a,nd  malt  liquors,  as  aforesaid,  the  county  auditor  shall  issue  a 
license  to  the  applicant  for  the  sale  of  such  liquors,  as  he  ap- 
plied for,  in  less  quantities  than  .a  quart  at  a  time,  with  the 
privilege  of  permitting  the  same  to  be  drank  on  the  premises 
as  stated  in  the  aforesaid  notice,  which  license  shall  specify 
the  name  of  the  applicant,  the  place  of  sale,  and  the  period  of 
time  for  which  such  license  is  granted. 
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Sec.  8.  STo  license,  as  herein  provided,  shall  be  granted  for 
:&  greater  or  less  time  than  one  year. 

Sec.  9.  A  license  granted  under  the  provisions  of  this  act 
shall  not  authorize  the  person  so  licensed  to  sell  or  barter  any  \ 
intoxicating,  vinous  or  malt  liquors  on  Sunday,  nor  upon  any 
legal  holiday,  nor  upon  the  day  of  any  state,  county,  township 
•or  municipal  election  in  the  township,  town  or  city  where  the 
same  may  be  holden,  nor  between  *  the  hours  of  11  p.  m.  and 
5  A.  M.,  and  upon  conviction  thereof  he  shall  be  deemed  guilty 
of  a  misdemeanor,  and  be  fined  in  any  sum  not  less  than  ten, 
nor  more  than  fifty  dollars,  and  for  a  second  conviction  he 
ahall  forfeit  his  license,  which  shall  be  a  part  of  the  judgment 
of  the  court  trying  the  same  . 

Sec  10.  Every  person  who  shall  directly  or  indirectly  sell, 
barter,  or  givea  way  any  intoxicating,  spirituous,  vinous,  or  malt 
liquors  to  any  person  who  is  in  the  habit  of  being  intoxicated, 
after  notice  shall  have  been  given  him  in  writing  by  the  wife, 
-child,  parent,  brother,  or  sister  of  such  person,  or  by  the  trus- 
tee of  the  township  where  he  resides,  that  such  person  is  in 
the  habit  of  being  intoxicated,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall  be  fined  not 
less  than  ten  nor  more  than  fifty  dollars. 

Sec.  11.  Any  person  of  sound  mind  found  in  any  public 
place  in  a  state  of  intoxication,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  be  fined  in  any  sum  not 
less  than  two  dollars  nor  more  than  five  dollars  for  each  of- 
fense. 

Sec.  12.  Any  person  not  being  licensed  according  to  the 
provisions  of  this  act,  who  shall  sell  or  barter,  directly  or  in- 
directly, any  spirituous,  vinous,  or  malt  liquors  in  a  less  quantity 
than  a  quart  at  a  time,  or  who  shall  sell  or  barter  any  spiritu- 
ous, vinous  or  malt  liquors  to  be  drank  or  suffered  to  be 
drank  in  his  house,  out-house,  yard,  garden,  or  the  appurte- 
nances thereto  belonging,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be  fined  in  any 
sum  hot  less  than  twenty  nor  more  than  one  hundred  dollars, 
to  which  the  court  or  jury  trying  the  cause  may  add  im- 
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prisonment,  in  the  county  jail,  of  not  less  than  thirty  days  nor 
more  than  six  montt^s. 

fcjEo.  13.  K  any  person  shall  sell,  barter,  or  give  away,  di- 
rectly or  indirectly,  any  spirituous,  vinous,  or  malt  liquors,  to 
any  person  under  the  age  of  twenty-one  yeara,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  fined  in  any  sum  not  less  than  ten  nor  more 
than  fifty  dollars. 

Sbc.  14.  If  any  person  under  the  Age  of  twenty-one  yeara 
shall  misrepresent  his  age  and  state  himself  to  be  over  twenty- 
one  years  of  age,  in  order  to  purchase  spirituous,  vinous,  or 
malt  liquors,  he  shall  be  deemed  guilty  of  a  misdemeanor,, 
and,  upon  conviction  thereof,  shall  be  fined  in  any  sum  not 
less  than  ten  nor  more  than  fifty  dollars. 

Sec.  15.  Any  person  who  shall  sell,  barter,  or  give  away 
any  spirituous,  vinous,  or  malt  liquors  to  any  person  at  the- 
time  in  a  state  of  intoxication,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  upon  conviction  thereof,  shall  be  fined  in 
any  sum  not  less  than  ten  nor  more  than  fifty  dollars. 

Sec.  16.  Any  person  who  shall  adulterate,  or  shall  sell  or 
ofter  for  sale  any  spirituous,  vinous,  or  malt  liquors  which 
have  been  adulterated  by  the  admixture  of  any  deleterious- 
substance  therewith,  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  fined  in  any  sum  not 
less  than  fifty  nor  more  than  five  hundred  dollars,  to  which 
the  court  or  jury  trying  the  same  may  add  imprisonment,  in 
the  county  jail,  of  not  less  than  thirty  (30)  days  nor  more 
than  six  months. 

Sec  17.  Every  place,  house,  arbor,  room,  or  shed,  wherein 
spirituous,  vinous,  or  malt  liquors  are  sold,  bartered,  or  given 
away,  or  suffered  to  be  drank,  if  kept  in  a  disorderly  manner, 
shall  be  deemed  a  common  nuisance,  and  the  keeper  thereof,, 
upon  conviction,  shall  forfeit  his  license  and  be  fined  in  any  sum 
not  less  than  ten  nor  more  than  one  hundred  dollars :  Provided^ 
that  no  prosecution  shall  be  instituted  or  maintained  against 
any  person  for  any  violation  of  the  provisions  of  this  act  oc- 
curring between  the  time  when  it  shall  take  efiect  and  the- 
close  of  the  first  regular  session  of  the  board  of  commissioners 
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of  the  proper  county,  the  beginning  of  which  session  not 
taking  place  in  less  time  than  four  weeks  after  this  act  shall 
have  taken  effect. 

Sec.  18.  Criminal  circuit  courts  and  circuit  courts  within 
their  respective  jurisdiction  shall  have  power  to  hear  and  de- 
termine all  complaints  for  the  violation  of  the  provisions  of 
this  act,  and  the  grand  juries  of  the  several  courts  shall  have 
and  it  is  hereby  made  their  duty,  to  take  cognizance  of  of- 
fenses against  its  provisions,  as  in  case  of  felonies. 

Sec.  19.  Justices  of  the  peace,  within  their  respective  coun- 
ties, shall  have  jurisdiction  to  try  and  determine  all  cases 
arising  under  the  provisions  of  this  act,  except  as  provided 
in  section  sixteen  of  this  act :  Provided,  that,  if  in  the  opinion 
of  the  justice  or  jury  trying  any  such  case,  a  fine  of  twenty- 
five  dollars  shall  be  an  inadequate  punishment  for  such  vio- 
lation, then  the  justice  in  such  case  shall  recognize  the  party 
in  sufficient  bond  and  surety  to  appear  at  the  next  term  of 
the  criminal  circuit  court,  or  circuit  court  of  the  proper 
county,  to  answer  said  charge. 

Sec  20.  Every  person  who  shall  sell,  barter,  or  give  away 
any  intoxicating  liquors  in  violation  of  any  of  the  provisions 
of  this  act,  shall  be  personally  liable,  and  also  liable  on  his 
bond  tiled  in  the  auditor's  office,  as  required  by  section  four 
of  this  act,  to  any  person  who  shall  sustain  any  injury  or 
damage  to  their  person  or  property,  or  means  of  support  on 
account  of  the  use  of  such  intoxicating  liquors,  so  sold  as  afore- 
said, to  be  enforced  by  appropriate  action  in  any  court  of  com- 
petent jurisdiction. 

Sec  20.  All  former  laws  regulating  the  sale  of  intoxicating 
liquors,  and  all  laws  and  parts  of  laws  coming  in  conflict  with 
any  of  the  provisions  of  this  act,  be,  and  the  same  are  hereby 
repealed:  Provided,  Iiowever,  that  nothing  herein  contained 
shall  be  so  construed  as  to  affect  in  any  way  suits  or  indict- 
ments now  pending  in  any  of  the  courts  in  this  state  under 
the  provisions  of  any  of  the  laws  hereby  repealed,  and  the 
same  shall  be  tried  and  determined  as  though  this  act  had  not 
beea  passed.  Act  March  17, 1875, 1  R.  S.  869. 
15 
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Sbg.  1.  It  shall  be  unlawfal  for  any  person  to  sell,  barter, 
or  give  away,  to  be  drank  as  a  beverage,  any  spirituons,  vinons, 
malt,  or  other  intoxicating  liquors  on  Sunday,  the  fourth  day 
of  July,  the  first  day  of  January,  and  the  twenty-fifth  day 
of  December,  commonly  called  Christmas,  and  thanksgiving 
day,  as  designated  by  proclamation  of  the  governor  of  the 
state,  or  president  of  the  United  States,  or  upon  the  day  of 
any  state,  county,  township,  primary  or  municipal  election 
in  the  township,  town,  or  city  where  the  same  may  beholden, 
and  upon  conviction  thereof,  the  person  so  offending  shall 
be  deemed  guilty  of  a  misdemeanor,  and  be  fined  in  any  sum 
not  less  than  ten,  nor  more  than  fifty  dollars,  to  which  may 
be  added  imprisonment  in  the  county  jail  for  any  period  not 
exceeding  sixty  days,  in  the  discretion  of  the  court  or  jury 
trying  the  same. 

Sec.  2.  It  shall  be  unlawful  for  any  druggist  or  druggist's 
clerk  to  sell,  barter,  or  give  away  any  spirituous,  vinous,  malt, 
or  other  intoxicating  liquors  on  Sunday,  or  upon  the  fourth, 
day-  of  July,  the  first  day  of  January,  the  twenty-fifth  day  of 
December,  commonly  called  Christmas,  or  thanksgiving  day, 
or  upon  the  day  of  any  state,  county,  township,  primary,  or 
municipal  election  in  the  township,  town,  or  city  where  the 
same  may  be  holden,  unless  the  person,  to  whom  the  same  is 
sold,  bartered,  or  given  to,  shall  have  first  procured  a  written 
prescription  therefor  from  some  regular  practicing  physician  of 
the  county  where  the  same  is  so  sold,  bartered,  or  given  away. 
And  any  persen  so  offending  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof,  shall  be  fined  in  any 
sum  not  less  than  five,  or  more  than  one  hundred  dollars,  to 
which  may  be  added  imprisonment  in  the  county  jail,  for 
any  period  not  exceeding  sixty  days,  in  the  discretion  of  the 
court  or  jury  trying  the  same.    Acts  1877,  Reg.  Session,  92. 

CHARGES. 

1.  Selling  without  a  license,    (Sees.  1  and  12.) 

I  That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

couDty,  unlawfully  sold  to  G.  D.,  spirituous  and  intoxicating  liqaor 
in  a  less  quantity  than  a  quart,  to-wit,  one  gill  of  whisky,  at  and 
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for  the  price  of  ten  cents ;  he,  the  said  A.  B.,  not  then  and  there 
•having  a  license  to  sell  such  intoxicating  liquors  in  a  less  quantity 
than  a  quart  at  a  time. 

2.  Selling  and  suffering  to  drink  on  premises.    (Sees.  1  and  12.) 

That  A.  B.,  on  the  day  of -,  in  the  year ,  at  said 

<county,  unlawfully  sold  to  C.  D.,  certain  intoxicating  malt  liquor, 
to  be  drank,  and  suffered  to  be  drank,  in  the  house  of  said  A.  B., 
-where  the  same  was  sold,  to-wit,  one  quart  of  malt  liquor,  com- 
monly called  "  beer,"  at  and  for  the  price  often  cents ;  he,  the  said 
A.  B.,  not  then  and  there  having  a  license  to  sell  such  intoxicating 
liquors  to  be  drank,  or  suffered  to  be  drank,  in  his  said  house. 

3.  Selling  to  a  minor.     (Sec.  3.) 

That  A.  B.,  on  the day  of ,  in  the  year  ,  at  said 

•county,  unlawfully  sold  to  C.  D.,  who  was  then  and  there  a  person 
under  the  age  of  twenty -one  years,  certain  vinous  and  intoxicating 
liquor,  to-wit,  one  gill  of  wine,  at  and  for  the  price  of  ten  cents. 

4.  Minor  misrepresenting  his  age.    (Sec.  14.) 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

-county,  being  then  and  there  a  person  under  the  age  of  twenty- 
one  years,  unlawfully  misrepresented  his  age,  and  then  and  there 
-stated  himself  to  be  over  twenty-one  years  of  age,  to  one  C.  D.,  in 
order  to  purchase  of  said  C.  D.  certain  intoxicating  malt  liquor,  to- 
wit,  one  pint  of  ale,  at  and  for  the  price  of  ten  cents. 

5.  Selling  to  intoxicated  person.    (Sec.  15.) 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

•county,  did  unlawfully  sell  to  C-  D.,  who  was  then  and  there  a  per- 
son in  a  state  of  intoxication,  certain  spirituous  and  intoxicating 
liquor,  to-wit,  one  gill  of  brandy,  at  and  for  the  price  of  ten  cents. 

6.  Adulterating  liquor.    (Sec.  16.) 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully  adulterated  one  barrel  of  intoxicating  spirituous 
liquor,  commonly  called  Bourbon  whisky,  the  property  of  the  said 
A.  B.,  and  then  and  there  intended  by  him  for  sale,  by  then  and 

there  unlawfully  mixing  therewith  a  large  quantity,  to-wit, 

gallons,  of  a  certain  poisonous  and  deleterious  mixture  of  strych- 
Bine,  and  tobacco  juice,  and  water,    Bicknell's  Crim.  Pr.  445. 
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7.  Selling  adulterated  liquor. 

That  A.  B.,  on  the day  of ,  in  the  year '-,  at  said 

county,  unlawfully  and  knowingly  sold  to  C.  D.,  certain  spirituous 
and  intoxicating  liquor,  to-wit,  one  gallon  of  said  liquor,  commonly 
called  Bourbon  whisky,  the  property  of  said  A.  B.,  at  and  for  the 
price  of  two  dollars,  which  said  liquor  had  theretofore  been  unlaw- 
fully adulterated  by  having  mixed  therewith  a  large  quantity  of  a 
certain  poisonous  and  deleterious  mixture  of  strychnine,  and  to* 
bacco-juice,  and  water. 

For  keeping  disorderly  liquor  house,  see  titles,  Nuisance ;  Dis^ 
orderly  Houses^  etc. 

8.  Selling  on  Sunday,    (Act  March  6,  1877.) 

That  A.  B.,  on  the day  of ,  in  the  year ,  that  be- 
ing the  first  day  of  the  week,  commonly  called  Sunday,  at  said 
county,  unlawfully  sold  to  G.  D.  certain  spirituous  and  intoxicating^ 
liquor  to  be  drank  as  a  beverage,  to-wit,  one  pint  of  whisky  at 
and  for  the  price  of  ten  cents. 

9.  Druggists  selling  on  4ith  of  July,     (Same  act.) 

That  A.  B.,  on  the  4th  day  of  July,  in  the  year  ,  at  said 

county,  being  then  and  there  a  druggist,  did  unlawfully  sell  to  G. 
D.  certain  intoxicating  malt  liquor,  to-wit,  one  pint  of  ale,  at  and 
for  the  price  of  twenty -five  cents ;  he,  the  said  C.  D.,  not  then  and 
there  having  first  procured  a  written  prescription  from  some  regu- 
lar practicing  physician  of  said  county. 

RETAILING  WITHOUT   LICENSE. 

Who  may  issue  license, — An  indictment  for  retailing  intoxicating^ 
liquor  without  license,  charged  that  the  sale  complained  of  had 
been  made  by  the  defendant,  without  having  ^<  procured  a  license^ 
therefor  from  the  board  of  comniissionei^s,"  etc.  JSeldy  on  motion 
to  quash,  that,  on  appeal  from  the  decision  of  a  board  of  com- 
missioners on  an  application  for  such  license,  the  circuit  court  may^ 
grant  the  same  to  the  applicant,  and  that,  therefore,  the  indict- 
ment is  insufficient.     57  Ind.  386. 

Constitutional  law. — Section  12  of  the  act  of  March  17,  1875^ 
(1  R.  S.  p.  869),  "  to  regulate  and  license  the  sale  of  intoxicating 
liquors,  which  provides  that  those  selling  without  license  shall  be 
punished,  etc.,  is  not  unconstitutional.    57  Ind.  31. 
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Quantity. — An  indictment  which  oontaina  no  averment  of  the 
quantity  sold  is  insafficient    68  Ind.  63. 

Duplicity. — Anindictment  charged  that  the  defendant,  "  not  be- 
ing then  and  there  licensed  according  to  the  laws  of  Indiana,"  etc., 
unlawfully  sold  intoxicating  liqaor  in  a  less  quantity  than  a  quart 
at  a  time,  "  to  be  then  and  there  drunk,"  etc.,  on  the  premises  of 
the  defendant.  Held,  on  motion  to  quash,  that  the  indictment  is 
not  bad  for  duplicity..  Hdd,  also,  that  the  indictment  sufficiently 
avers  that  the  defendant  was  not  licensed  to  sell  intoxicating 
liquors.     57  Ind.  596. 

Description  of  liquor. — An  indictment  for  unlawfully  selling  *•  in- 
toxicating liquor  "  need  not  aver  nor  describe  the  particular  kind 
of  liquor  sold.  56  Ind.  153 ;  24  Id.  268 ;  39  Id.  360 ;  20  Id.  37, 
^2,  219  ;  19  Id.  99  ;  18  Id.  106  ;  17  Id.  444. 

SaTne — Sale  for  medicinal  purposes. — A  sale  of  intoxicating  liquor 
for  medicinal  purposes  is  not  a  violation  of  any  of  the  provisions 
of  the  act  of  March  17, 1875  (1  K.  S.  p.  869),  relating  to  the  sale 
of  such  liquors.     56  Ind.  153. 

Statute  construed. — The  words  "for  any  purpose  of  gain,"  as  used 
in  the  first  section  of  the  act  of  March  17,  1875  (1  E.  S.  p.  869), 
regulating  the  sale  of  intoxicating  liquors,  do  not  modify  the 
words  "  sell  "  or  "  barter,"  as  used  in  other  parts  of  said  act,  and 
need  not  be  averred  in  an  indictment  for  selling  or  bartering  in 
iriolation  of  the  same.     56  Ind.  173. 

Same. — The  12th  section  of  such  act  defines  two  distinct  offenses, 
viz.,  selling  intoxicating  liquor  without  a  license,  in  a  less  quan- 
tity than  a  quart  at  a  time,  or  in  any  quantity,  to  be  drank  or  suf- 
fered to  be  drank  upon  the  premises  where  sold.    Ibid. 

Same. — The  courts  of  this  state  take  judicial  notice  of  the  fact  that 
^'bisky  is  an  intoxicating  liquor,  and,  therefore,  an  indictment  for 
the  unlawful  sale  of  "  spirituous  liquor,  commonly  called  whisky," 
is  sufficient,  without  an  averment  that  the  whisky  sold  was  intoxi- 
cating liquor.    Ibid. 

Must  aver  price, — An  indictment  for  retailing  intoxicating  liquor, 
-^thout  license,  must  aver  some  price  for  which  it  was  sold,  but 
need  not  aver  the  quantity  thereof  sold  more  specifically  than  that 
it  was  less  than  a  quart.    54  Ind.  412. 

Duplicity — Surplusage, — An  indictment  charged,  that  the  defend- 
ant "on,"  etc.,  "  at,"  etc.,  "  not  being  then  and  there  licensed,"  etc., 
"  unlawfully  sold  to,"  etc.,  "  intoxicating  liquor  in  a  less  quantity 
than  a  quart  at  a  time,  to-wit,  the  quantity  of  two  gills,  at  and 
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for  the  price  of  ten  cents,  to  be  then  and  there  drank  and  suffered  t(^ 
be  drank  in  the  Tumsey"  etc.,  of  the  defendant.  Held,  that  the  indict- 
ment was  not  bad  for  duplicity.  Held,  also,  that  duplicity  is  not 
ground  for  quashing  such  indictment.  Held,  also,  that  the  charge- 
of  selling  intoxicating  liquor  in  a  less  quantity  than  a  quart  at  a 
time,  without  a  license,  is  complete  in  itself,  without  reference  to- 
the  charge  of  selling  *'  to  be  drank  in  the  house,"  etc.,  which  is  in- 
complete and  is  mere  surplusage  when  connected  with  the  charge^ 
alleged.    54  Ind.  438. 

Not  being  licensed, — Indictment  under  the  act  of  March  17,  1875, 
for  selling  intoxicating  liquor  in  a  less  quantity  than  a  quart,  the 
defendant  "  not  then  and  there  being  licensed  according  to  the  laws 
of  Indiana  in  force  at  the  time,  to  sell  intoxicating  liquor  at  re- 
tail." Held,  on  motion  to  quash,  that  such  allegation  of  the  de- 
fendant's not  having  procured  a  license,  though  not  in  the  words- 
of  the  statute,  was  sufficient.    52  Ind.  278. 

Same. — An  information  for  retailing  intoxicating  liquor  without 
license,  after  charging  the  sale  by  the  defendant,  on,  etc.,  of  a  less 
quantity  than  a  quart  of  intoxicating  liquor  for  a  certain  sum,  con- 
tinued thus:  '^he,  the  said  defendant,  not  then  and  there  having  a. 
license  to  sell  intoxicating  liquors  in  a  less  quantity  than  a  quart 
at  a  time,  etc.  Held,  that  this  sufficiently  showed  that  the  defend- 
ant, at  the  time  of  the  sale,  was  not  licensed,  according  to  law,  to*, 
make  the  sale  charged.     32  Ind.  402. 

Suffering  to  be  drank  on  premises. — An  indictment  under  the 
last  clause  of  section  1  of  the  liquor  law  of  1875,  which  did  not 
allege  that  the  defendant  sold  intoxicating  liquor  to  be  drank  m 
any  of  the  places  named  in  said  section,  or  that  he  had  no  license 
to  sell  such  liquor  to  be  drank  in  said  places,  but  alleged  that  he 
had  no  license  to  sell  such  liquor  to  be  drank  <<  on  the  premises,"^ 
was  bad  on  motion  to  quash.    52  Ind.  461. 

Same, — An  indictment  under  section  12  of  the  liquor  law  of  1875- 
charged  that  the  defendant  ^Mid  then  and  there  unlawfully  sell  to  "^ 
a  person  named,  <^  one  gill  of  intoxicating  liquor,  for  "  a  sum  of 
money  stated,  "  to  be  drank  upon  the  premises,"  the  defendant 
^<  not  then  and  there  having  a  license  to  sell  intoxicating  liquors  ta 
be  drank  upon  the  premises,  without  alleging  that  the  defendant 
had  not  a  license  to  sell  intoxicating  liquors  in  a  less  quantity  than 
a  quart  at  a  time,  and  without  other  or  more  particular  designation 
of  the  place  of  drinking  in  the  affirmative  allegation,  and  the  nega- 
tive averments  as  to  the  want  of  license.  Held,  that  the  indict- 
ment was  bad  on  motion  to  quash.    52  Ind.  522. 
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Acts  of  1873. — To  make  an  indictment  good  under  the  first  sec- 
tion of  the  liquor  law  of  1873,  it  was  necessary  to  allege  that  the 
liquor  was  sold  "  to  be  drunk  "  in,  upon,  or  about  the  buildilig  or 
premises,  etc. ;  and  an  indictment  charging  the  sale  of  the  liquor, 
and  alleging  that  the  defendant  suffered  and  permitted  it  to  be 
drunk  in,  etc.,  was  bad.,    50  Ind.  26. 

Same. — In  an  indictment  under  the  first  section  of  the  liquor  law 
of  1873  (acts  1873,  p.  151),  it  was  necessary  to  allege  that  the 
liquor  was  sold  "  to  be  drunk  "  in,  upon,  or  about  the  building  or 
premises,  etc.    Id.  295. 

Same, — An  allegation,  under  the  act  of  1873,  that  liquor  was  sold 
to  be  drank  on  the  premises  where  sold,  is  sufficiently  certain  and 
particular  with  reference  to  the  place  where  the  liquor  was  sold. 
49  Ind.  202. 

Barter  and  sell, — An  allegation  that  defendant  *'  did  barter  and 
sell,"  with  an  averment  that  the  liquor  was  sold,  for  twenty  cents, 
is  good,  the  word  barter  being  regarded  as  mere  surplusage.  39 
Ind.  360. 

Same, — An  allegation  that  the  liquor  was  sold  to  be  drank  in  the 
house,  out-house,  stable,  yard,  and  garden  where  sold,  does  not 
viliate  the  indictment,  but  may  enlarge  the  proof  to  be  made  by 
the  state.    Ibid. 

Act  of  1875 — Proviso  of  17th  section, — By  the  seventeenth  sec- 
tion of  the  liquor  law  of  March  17,  1875,  it  is  provided  "  that  no 
prosecution  shall  be  instituted  or  maintained  against  any  person 
for  any  violation  of  the  provisions  of  this  act  occurring  between 
the  time  when  it  shall  take  effect  and  the  close  of  the  first  regular 
session  of  the  board  of  commissioners  of  the  proper  county,  the 
beginning  of  which  session  not  taking  place  in  less  time  than  four 
weeks  after  this  act  shall  have  taken  effect."  Held,  that,  if  this 
proviso  be  void,  there  is  no  valid  law  making  the  selling,  within 
the  time  excepted  by  the  proviso,  of  intoxicating  liquor  in  a  less 
quantity  than  a  quart  at  a  time,  without  a  license,  to  be  drank  at 
the  place  where  sold,  an  offense  j  so  that,  whether  it  be  valid  or 
void,  an  indictment  for  so  selling  on  the  6th  of  April,  1875,  was 
properly  quashed.    49  Ind.  282. 

Law  of  1873. — A  sale  of  intoxicating  liquor,  without  a  permit, 
at  any  hour  of  the  day,  where  the  liquor  was  suffered  to  be  drank 
on  the  premises,  was  an  offense  under  the  liquor  law  of  1873.    48 

Ind.  579. 

Quantity  averred. — An  indictment  charging  that  A.  "  did  unlaw- 
ftally  sell  one  pint  of  intoxicating  liquor,"  etc.,  but  which  did  not 
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cbnrgo  that  the  qaantity  of  liqaor  sold  was  less  than  a  qaart,  was 
held  good ;  overraling  Strackman  v.  The  State,  21  Ind.  160 ;  2:J 
IndAll;  Id.  127;  Id.  132. 

Saying  "  two  glasses  "  is  not  sufficient. — An  indictment  for  selling 
liqaor  in  less  qaantity  than  a  qaart  mast  specify  the  qaantity  sold ; 
and  this  is  not  done  with  sufficient  accuracy,'  where  the  quantity 
is  charged  to  have  been  "  two  glasses.'*  17  Ind.  455.  See  16  Id. 
355. 

(institutional  law— Act  of  1859.— Section  U  (1  G.  b  H.  617)  of 
the  temperance  law  of  1859,  is  constitutional,  overruling  Laner  v. 
The  State,  22  Ind.  461,  and  reaffirming  the  ruling  on  this  point  in 
Thomasson  v.  The  State,  15  Ind.  449 ;  23  Ind.  111. 

Sale  of  less  quantity  than  a  quart.^^ln  an  indictment  for  selling 
intoxicating  liquor  without  a  license,  if  the  selling  be  charged  as 
of  a  less  quantity  than  a  quart  at  a  time,  it  is  not  necessary  that  it 
should  also  be  charged  that  the  liquor  sold  was  to  be  drank  in  the 
defendant's  house,  out-house,  yard,  garden,  or  the  appurtenances 
thereto  belonging.     34  Ind.  436. 

Selling  a  quart  or  more  to  be  drank  on  premises. — In  prosecu- 
tions for  selling  intoxicating  liquor,  in  quantities  of  a  quart  or  more, 
without  a  license,  it  must  distinctly  appear  that  the  liquor  was 
drunk  in  the  defendant's  house,  yard,  garden,  or  the  appurtenances 
thereto  belonging.     18  Ind.  447. 

Same — Allegation  of  place. — An  indictment  charged  the  defend- 
ant, S.y  with  retailing  liquor  in  Noble  county,  without  license, 
^'  to  be  drunk  in  the  house  of  him,  the  said  S.,  where  the  same  was 
60  sold  as  aforesaid."  Held,  that  the  fact  that  the  said  house  was  in 
Noble  county  (supposing  it  ought  to  appear)  was  shown  with  suffi- 
cient certainty.     8  Blackf  262. 

Whisky — Judicial  knowledge. — An  information  for  a  violation  of 
the  liquor  law,  which  charges  a  sale  of  whisky,  without  averring 
that  dt  was  intoxicating  liquor,  is  good,  because  the  court  judicially 
knows  that  whisky  is  intoxicating.     18  Ind.  450.     See  53  Id.  162. 

J  he  quantity  and  price  must  be  stated. — 11  Ind.  554 ;  6  Id.  451 ; 
4  Id.  240,  572,  577  ;  5  Id.  194,  215,  239. 

Negative  averments. — An  information  for  retailing,  tinder  the  laws 
of  1853,  is  fatally  defective,  if  it  does  not  aver  that  the  selling 
charged  was  not  within  any  of  the  exceptions  of  the  statute.  9 
Ind.  543  ;  4  Id.  601,  602,  603. 

Same. — Prosecution,  under  the  first  section  of  the  liquor  law  of 
1853,  for  retailing  spirituous  liquor.    Neither  the  affidavit  nor  in- 
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formation  alleged  that  the  liquor  was  not  sold  for  sacramental,  chem-- 
icaVmedicinal,  or  culinary  purposes.  Seld,  that  a  motion  to  quash 
the  information  was  properly  sustained.    7  Ind.  560. 

Law  of  1853 — Affidavit  and  information, — Prosecution  for  vending 
spirits  contrary  to  the  act  of  1853.  The  affidavit,  after  alleging  a 
purchase  of  two  gallons  from  the  defendant,  which  had  been  taken 
away  at  six  different  times,  and  that  one  quart  of  the  last  gallon 
was  still  due,  etc.,  was  as  follows  :  He  (the  deponent)  "  pays  "  the 
defendant  forty  cents  per  gallon,  etc.  The  information  was  in  bet- 
ter form.  Meld,  that  the  affidavit,  to  have  been  sufficient,  should 
have  alleged  a  price  paid.  Held,  also,  that  the  defect  in  the  affidi^ 
vit  could  not  be  cured  by  the  information.    7  Ind.  237. 

Same. — An  indictment  forretaiiing  spirituous  liquor  charged  that 
the  defendant  unlawfully  bartered  and  sold,  etc.,  one  pint  of  spir- 
ituous liquor ;  but  did  not  state,  in  terms,  that  the  quantity  sold 
was  less  than  a  quart.  Held,  that  the  charge  was  sufficient.  4 
Ind.  407. 

Same. — The  affidavit  and  information  conform  to  each  other,  and 
^dlege  that  Leppert,  at,  etc.,  on,  etc.,  sold  liquor  by  a  less  quantity 
that  a  gallon,  to-wit,  half  a  gallon,  for  the  price  of  30  cents,  to  one 
A.  £.,  the  said  liquor,  not  then,  etc.,  being  sold  for  sacramental,  etc., 
usee,  excepted  in  the  first  section  of  the  act  of  March  4,  1853,  con- 
trary, etc.    Held,  good.    7  Ind.  355. 

Information  and  affidavit. — An  information  for  retailing  spirituous 
liqaor  without  license,  was  founded  upon  an  affidavit  alleging  that 
•defendant  did,  on,  etc.,  at,  etc.,  unlawfully  keep  a  certain  house 
wherein  spirituous  liquors  were  sold,  directly  and  indirectly,  with- 
out license,  in  a  less  quantity  than  one  gallon;  and  had,  by 
himself  and  barkeeper,  suffered  the  same  to  be  drank  in  and  about 
«aid  house  and  premises,  and  sold  the  same  to  A.  B.,  to-wit,  one 
drink,  etc.  Held^  that  the  affidavit  did  not  support  the  informa- 
tion.   4  Ind.  572. 

^^  Spiritual,"  instead  of  ^^  spirituous." — ^The  charge  in  an  indiot- 
<neni  was  as  follows:  That  the  defendant,  on,  etc.,  at,  etc.,  unlaw- 
fully sold  to  one  J.  W.  a  quantity  of  spiritual  liquors  by  retail,  less 
than  a  quart,  to-wit,  one-half  pint  of  spirituous  liquor,  for  five 
cents  in  money,  he,  the  defendant,  not  being  licensed  to  vend 
■spiritual  liquors  by  retail ;  contrary,  etc.  Held,  that  the  indictment 
was  not  bad  for  using  the  word  spiritual  instead  of  spirituous.  3. 
Ind.  451. 

Local  Urn — Corporation, — An  indictment  for  retailing  spiritaoui 


234  0RIIIE8  AND   0FFBM8B8. 

liiquor  Uw. 

liquors  within  the  boroagh  of  Vtncennea^  without  license  by  the 
president  and  trustees,  etc.,  need  not  aver  the  existence  of.  the 
corporation,  nor  of  any  ordinance  regulating  the  sale,  etc.,  nor 
show  the  kind  of  liquor  sold.    6  Biackf.  105. 

Law  of  1843. — An  indictment  for  selling  spirituous  liquor  con- 
trary to  the  56th  section  of  the  act  relative  to  crime  and  punish- 
ment, should  aver  that  the  liquor  was  sold  to  be  drunk  in  the  house, 
etc.,  of  the  vendor.    6  Biackf.  248. 

Negative  averment — Rev.  Code,  1831. — It  is  not  necessary,  in  an 
indictment  for  selling  spirituous  liquors  without  license,  to  state 
that  the  defendant  had  not  a  permit  from  the  clerk  of  the  board  of 
county  commissioners  to  sell,  etc.     5  Biackf.  155. 

Sale  to  divers  persons, — An  indictment,  for  retailing  spirituous 
\\qxior%  to  divers  7>^«on.s  without  license,  is  bad.  It  should  either 
contain  the  names  of  the  persons  to  whom  the  sale  was  made,  or 
state  their  names  to  be  unknown.  1  Ghitt.  G.  L.  211  ;  2  Biackf. 
289. 

SVIDBNCS. 

Sale  of  a  quart  at  a  time  and  not  taking  all  away  at  once, — A  per- 
son having  no  license,  who  sells  intoxicating  liquor  in  quantities  of  a 
quart  or  more  at  a  time,  separating  that  sold  from  the  bulk  out  of 
which  it  is  drawn,  is  not  liable  to  a  prosecution  therefor,  though 
the  same  be  not  then  paid  for  by  the  purchaser,  but  charged  as  a  sale 
on  account,  and  though  the  purchaser  take  away  less  than  a  quart, 
leaving  the  remainder,  so  separated,  subject  to  his  order.  57 
Ind.  69. 

Same, — The  defendant  kept  whisky  for  sale  by  the  quart  (having 
no  license  to  retail),  and  a  person  was  in  tke  habit  of  going 
with  a  pint  bottle  to  the  defendant's  shop  for  whisky.  He  con- 
tracted for  a  quart,  but  took  only  a  pint  at  a  time,  and  when  he 
had  used  that  up  would  go  back  for  the  other  pint.  Meld^  that 
this  was  a  sale  for  only  a  pint,  and  the  defendant  was  guilty  of  re- 
tailing without  license.  1  Ind.  366.  See  Scott  v.King,  12  Id.  203; 
49  Id.  593. 

Sold  to  be  drunk  on  premises — Act  of  1873. — In  an  affidavit  or 
information  for  selling  intoxicating  liquor,  to  be  drank  upon  the  pre- 
mises where  sold,  under  the  act  of  February  27, 1873,  it  is  not  nec- 
essary to  allege  that  the  liquor  was  drank  on  the  premises,  or  that 
it  was  drank  anywhere.    49  Ind.  51  h 

Same — Evidence, — Where  there  is  an  inclosure  in  the  rear  of,  and 
in  view  of,  a  place  where  intoxicating  liquors  are  sold,  where  per* 
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SOBS  can  drink  under  the  protection  of  a  high  fence,  and  where 
they  are  in  the  habit  of  drinking,  and  where  liquor  sold  is  deliv- 
er in  vessels,  and*  drank  from  glasses  famished  by  the  person 
making  the  sale,  and  carried,  when  bought,  in  the  direction  of  the 
inclosure,  and  the  empty  vessels  are  returned,  it  may  be  inferred 
that  the  liquor  was  sold  to  be  drank  on  the  premises,  though  the 
persons  buying  were  told  it  mast  not  be  drank  on  the  premises. 
Ibid. 

Law  of  1873. — ^In  a  prosecution  before  a  mayor  or  justice  of  the 
]>eace,  under  the  act  of  February  27th,  1873,  for  selling  intoxicat- 
ing liquors  without  a  permit,  the  affidavit  is  sufficient  if  it  con- 
tains the  averments  prescribed  by  section  19  of  said  act;  therefore 
it  is  not  necessary  to  state  the  price  for  which  the  liquor  was  sold, 
or  that  the  seller  had  no  permit.  Said  section  19  is  constitutional. 
45  Ind.  347. 

Same — Evidence. — To  justify  a  conviction  for  selling  contj-ary  to 
the  provisions  of  section  1  of  said  act,  it  must  be  shown  that  the 
defendant,  without  a  permit,  sold  liquor  to  be  drank  in,  upon,  or 
about  the  building  or  premises  where  sold,  etc.  Therefore,  where 
the  accused  sold  a  bottle  of  beer,  which  he  delivered  to  the  pur- 
chaser in  his  wagon,  standing  immediately  in  front  of  the  seller's 
place  of  business,  and  which  was  there  drank,  and  it  did  not  appear 
that  the  seller  had  any  knowledge  or  understanding  that  it  was  to 
be  drank  in  such  close  proximity  to  his  premises,  the  evidence  was 
insufficient  to  convict.    Ibid. 

Saine, — The  purpose  or  understanding  of  the  parties  in  such  case 
may  be  inferred  from  the  circumstances  of  the  transaction.    Ibid. 

Drinking  on  premises — Evidence. — ^Where,  in  a  prosecution  for 
selling  intoxicating  liquor  without  a  permit,  the  evidence  showed 
that  the  accused  sold  a  bottle  of  beer,  which  was  taken  by  the  pur- 
chaser to  a  shed,  from  fifteen  to  twenty  feet  distant  from  the  seller's 
premises,  and  there  drank,  and  that  there  was  no  agreement  or  un- 
derstanding between  the  buyer  and  seller  as  to  where  the  liquor 
'was  to  be  drank.  Held^  that  there  was  no  violation  of  the  law  by 
the  seller.    45  Ind.  351. 

License — Petition — Act  of  1859. — Under  the  act  of  1859,  it  was 
not  requisite  that  any  other  person  than  the  applicant  should  sign 
bis  petition  for  a  license  to  retail  intoxicating  liquors.    43  Ind.  306. 

Notice  by  publication. — The  question  of  whether  proper  notice 
by  publication  had  been  given  by  an  applicant  for  license  under 
-tbe  liquor  law  of  1859,  could  not  be  inquired  into  in  a  prosecution 
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against  such  person  for  retailing  intoxicating  liqaor  without  a 
license.    Ibid. 

Medicinal  purposes. — ^On  the  trial  of  an  indictment  for  selling  in^ 
toxicating  liqaor  without  a  license,  under  the  act  of  1859,  the  proof 
was,  that  the  defendant,  a  druggist,  sold  a  pint  of  liquor  on  the 
statement  of  the  purchaser  that  it  was  for  medical  purposes,  and 
it  was  so  used.  Heldj  that  the  defendant  should  have  been  acquit^ 
ted.    42  Ind.  473. 

Same — B.  S.  1843. — The  statute  prohibiting  the  retailing  of 
epirituouB  liquors,  without  license,  contains  no  exception  in  favor 
of  a  sale  for  medicinal  purposes.  B.  S.  1843,  p.  979,  sec.  93.  But 
if  a  druggist,  upon  a  proper  occasion,  bona  fide,  and  with  due 
caution,  retail  liquor  to  be  used  merely  as  a  medicine,  he  will  not 
be  considered  as  having  violated  the  statute.    2  Ind.  658. 

Sale  by  agent. — A  person  duly  licensed  to  retail  intoxicating 
liquors,  may  conduct  his  business  by  an  agent,  and  such  agent  will 
not  be  liable  to  prosecution  for  selling  without  license.  20  Ind.  116; 
18  Id.  35.     See  58  Ind.  379. 

Application  for  license  no  protection. — The  fact  that  a  propw 
application  had  been  made  for  a  license  and  the  license  regularly 
granted,  does  not  shield  a  man  from  punishment  for  sales  made 
thereafter,  unless  it  appear  that  he  had  paid  into  the  treasury  the 
requisite  sum,  and  had  filed  the  requisite  bond.     18  Ind.  106. 

I/aws  of  1853  and  1855. — The  liquor  law  of  1855  expressly  re» 
pealed  that  of  1853 ;  and  the  supreme  court,  having  been  for  about 
three  years  equally  divided  upon  the  question  of  the  constitution- 
ality of  that  portion  of  the  act  of  1855,  inhibiting  the  retail  of 
liquors,  which  division  left  that  part  of  the  act  in  force  during  that 
period.  Meld,  that  although  the  entire  act  of  1855  has  been  finally 
declared  void,  it  can  not  be  justly  held  that  the  act  of  1853  was  in 
force  during  that  time.     11  Ind.  464,  548,  471. 

Exceptions  in  statute — Law  of  1853. — On  the  trial  of  a  complaint 
for  retailing,  under  the  liquor  act  of  1853,  the  court  instructed  the 
jury  that  if  they  should  find  that  the  defendant  sold,  etc.,  a  spiritu- 
ous liquor  by  a  less  quantity,  etc.,  in,  etc.,  since,  etc.,  without 
license,  they  should  find  him  guilty.  Held,  that  retailing  for  sac- 
ramental, mechanical,  chemical,  medicinal,  or  culinary  purposea, 
being  authorized  by  the  act,  and  there  being  some  evidence  to  show 
that  the  selling  was  for  some  of  the  excepted  purposes,  the  instruc- 
tion was  erroneous.    5  Ind.  516. 

Law  of  1853. — Information  under  tiie  liquor  act  of  1853,  for  ^ 
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tailing  Bpiritaons  liquor.  The  retailing  was  charged  and  proved  to 
have  taken  plaee  on  the  4th.  of  June^  1853.  The  defendant  pro- 
daced  a  license  regularly  issued  by  the  auditor,  dated  November  7y 
1852,  authorizing  him  to  retail  spirituous  liquor  for  one  year,  and 
proved  that  at  the  April  election,  1852,  a  majority  of  the  votes  in 
the  township  for  which  the  license  issued,  and  where  the  retailing 
took  place,  were  cast  in  favor  of  granting  license.  Seld,  that  the 
license  covered  the  period  when  the  retailing  took  plaee,  and  was 
valid.     4  Ind.  603. 

Name  of  purchaser. — To  authorize  the  issuing  of  process,  under 
sec.  3,  p.  385,  B.  S.  1852,  for  the  apprehension  of  a  person  accused 
of  retailing  spirituous  liquor  without  license,  the  testimony  should 
show  the  name  of  the  person  to  whom  the  liquor*  was  sold,  or,  that 
his  name  is  unknown.    4  Ind.  606. 

Same — An  indictment  for  retailing  spirituous  liquor  charged  that 
the  liquor  was  sold  to  a  person  whose  name  was  unknown  to  the 
grand  jurors.  One  witness  only  was  examined  at  the  trial,  and  he 
testified  to  whom  the  liquor  was  sold,  that  he  was  a  witness  before 
the  grand  jury  when  the  indictment  was  found,  and  that  he  then 
knew  the  name  of  the  person  to  whom  the  liquor  was  sold,  and 
would  have  disclosed  the  name  to  the  grand  jury  if  they  had  in- 
quired what  it  was.  Seld^  that,  as  the  grand  jury,  upon  proper  in- 
quiry of  the  witness,  could  have  ascertained  the  name,  the  indict- 
ment could  not  be  sustained.    3  Ind.  403. 

Evidence — Variance. — An  indictment  for  retailing  spirituous 
liquor,  charged  the  sale  to  have  been  made  by  A.  and  B.  to  C.  The 
evidence  showed  that  A.  and  B,  had  each  sold  spirituous  liquor  by 
retail  to  (7.,  at  different  times,  at  the  same  bar  and  in  the  same 
house,  but  no  joint  sale  was  shown,  nor  that  either  participated  in 
the  act  of  the  other.  Held^  that  the  indictment  was  not  sustained. 
3  Ind.  573. 

Municipal  laur. — Retailing  spirituous  liquors  without  a  license 
from  the  city  of  New  Albany,  is  not  an  offense  against  the  state.  1 
Ind.  38. 

Jurisdiction, — The  supreme  court  has  no  jurisdiction  in  any  case 
which  originated  before  the  recorder  of  the  city  of  New  Albany,  or 
any  justice  of  the  peace,  where  the  amount  in  controversy,  exclu- 
aive  of  interest  and  cost,  is  under  twenty  dollars.    Ibid. 

Same, — ^Indictment  in  the  Wayne  Circuit  Court,  for  retaiiling 
spirituous  liquors  on  the  Ist  of  September,  1844,  without  license* 
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Held^  that  the  circumstance  that  the  sale  was  made  in  the  citjr  of 
Richmond^  in  Wayne  coanty,  was  no  defense.    8  Blackf  361. 

Act  of  1873— CbfWfiYu^ionoZ  law  —The  act  of  Pebruary  27, 1873, 
to  regulate  the  sale  of  intoxicating  liquors  (Acts  1873,  p.  151),  does 
not  violate  the  provisions  of  section  onej  of  article  four,  of  the  con- 
stitution, by  committing  legislative  power  to  the  people.  42  Ind. 
547. 

Same, — ^Neither  does  said  act  violate  the  provisions  of  the  con- 
stitution by  vesting  administrative  power  in  the  people.    Ibid. 

Same. — ^Nor  does  it  violate  the  provisions  of  the  constitution 
prohibiting  the  enactment  of  laws  local  in  their  nature.    Ibid. 

Same —  Uniform  operation  of  laws.  The  constitution  does  not  re- 
quire  that  the  operation  of  laws  throughout  the  state  shall  be  uni- 
form, in  any  other  sense  than  that  their  operation  shall  be  the 
same  in  all  parts  of  the  state,,  under  the  same  circumstances  and 
coDditions.    Ibid. 

Laws  of  1859  and  1^1^— License — Penalties, — Section  21  of  the 
temperance  law  of  1873,  intends  that  persons  who  held  a  license 
under  the  law  of  1859  should  have  a  right  to  sell  until  such  license 
expired,  as  if  they  had  a  permit  under  the  new  law  for  such  time, 
and  that  they  should  be  subject  to  the  penalties  of  the  new  law  for 
any  violation  of  its  provisions.     42  Ind.  482. 

License — Appeal. — Where  an  appeal  has  been  taken  by  remon- 
strants from  an  order  of  the  board  of  county  commissioners  grant- 
ing a  license  to  a  person  to  retail  intoxicating  liquors,  and  such 
person  has  received  notice  of  that  fact,  the  appeal  thenceforward 
suspends  said  order  and  the  right  to  sell  under  such  license.  Moli- 
han  V.  The  State,  30  Ind.  266,  explained  and  criticised ;  34  Ind. 
46.     But  see  the  statute  (sec.  4, 1  B.  S.  870,  871). 

Appeal — Change  of  venue, — Where  an  appeal  has  been  duly 
taken  to  the  circuit  court  or  court  of  common  pleas,  from  the  de- 
cision of  the  board  of  county  commissioners,  upon  an  *  application 
for  license  to  retail  intoxicating  liquors  resisted  by  remonstrance, 
such  proceeding  is  a  "  civil  action,"  and  a  change  of  venue  may 
be  taken  as  in  other  civil  actions;  the  judgment  of  the  court  to 
which  the  venue  is  changed  is  final  and  without  appeal  therefrom  ; 
and  a  license  duly  granted  thereunder  to  the  petitioner  will  pro- 
tect him  against  the  penalty  for  retailing  without  license.  33 
Ind.  99. 

License, — A  license  to  sell  intoxicating  liquors  in  a  less  quantity 
than  a  quart  at  a  time,  or  to  sell  intoxicating  liquors  to  be  drank 
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in  the  vender's  hoase,  oat-house,  etc.,  can  not  be  made  to  take  effect 
before  the  date  at  which  it  is  issaed.     33  Ind.  206. 

Sale — Barter. — On  the  trial  of  an  indictment  for  retailing  intoxi- 
cating liquor  without  a  license,  it  appeared  in  evidence  that  the 
defondant,  being  indebted  to  a  certain  person  for  work  done,  such 
person  received  the  liquor  in  question  upon  the  account  for  said 
work,  there  having  been  no  agreement  that  he  should  work  for 
liquor.  Meld,  that  this  evidence  justified  a  finding  that  the  trans- 
action was  a  sale,  and  not  a  barter.    32  Ind.  480. 

Evidence — Suffering  to  be  drank  on  premises. — A  person  having 
purchased  liquor  in  a  store-room  from  one  who  stated  that  it  must 
not  be  drank  there,  opened  a  door  and  stepped  into  a  shed  at- 
tached to  the  store-room  building,  placed  the  bottle  of  liquor  and 
tumblers  furnished  by  the  sellers  on  a  box  found  there,  and  when 
the  liquor  had  been  drank  left  the  tumblers  on  the  box,  and  passed 
back  through  the  store-room  to  the  street,  the  entire  premises  be- 
longing to  a  third  person,  the  store-room,  but  not  the  shed^  being 
rented  by  the  seller.  Heldy  that  the  seller  suffered  the  liquor  to  be 
drank  in  his  house,  wii;hin  the  intent  of  the  statute.     30  Ind.  115 

License — Appeal, — An  appeal  by  remonstrators,  within  thirty 
days,  from  an  order  of  the  board  of  county  commissioners  granting 
a  license  to  retail  intoxicating  liquors,  suspends  the  operation  of 
the  order.     30  Ind.  266.     But  sec  34  Ind.  46. 

Evidence. — On  the  trial  of  an  indictment  for  rotailing  without 
license,  it  is  error  to  allow  the  state  to  prove,  that,  in  an  adjoining 
room  to  that  in  which  the  liquor  was  sold,  the  defendant  kept  a 
billiard  table.    21  Ind.  236. 

Acts  of  1838  and  1843. — The  boards  of  commissioners  were  au- 
thorized by  sections  3  and  4  of  the  act  to  regulate  taverns  and 
groceries  contained  in  the  R.  S.  1838,  to  grant  licenses^  to  continue 
one  year,  to  retail  spirituous  liquors.  Those  sections  are  continued 
in  force  by  seetion  15  of  chapter  59  of  the  R.  S.  1843.  There  is  no 
subsequent  law  in  conflict  with  these  sections.    4  Ind.  528. 

Constitutional  law-^Ad  of  1853. — ^Prosecution  under  the  act  of 
March^  1853,  for  retailing  spirituous  liquors  without  license.  The 
defendant  admitted  the  selling  without  license,  as  charged.  Seld^ 
that  the  question  of  the  power  of  the  legislature  to  prohibit  the  sale 
of  spiritaous  liquor  was  not  involved  in  the  cause.  Meld,  also,  that 
the  defendant's  admissions  were  sufficient  to  authorize  a  conviction, 
if  the  law  was  constitutional.     4  Ind.  342. 

So  much  of  the  act  of  March  1853,  '*  to  regulate  the  selling  of 
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spiritooos  liquors,"  etc.,  aa  relates  to  the.  popular  vote,  is  Id  conflict 
with  sees.  25  and  26  of  art.  1,  and,  also,  of  sees.  22  and  23  of  art  4, 
of  the  constiti^tioD.    Ibid. 

.  Submitting  laws  to  the  vote  of  the  people  in  their  primary  capa- 
city, is  subversive  of  the  representative  system  and  inconsistent 
with  the  constitution.     Ibid.    . 

It  is,  also,  inconsistent  with  the  constitutional  provision  requir- 
ing the  yeas  and  nays  on  the  final  passage  of  a  bill.    Ibid. 

As  a  license  law^  the  act  in  question  is  complete  without  the  part 
relating  to  the  township  vote ;  and  a  license  may  issue  upon  the 
filing  of  the  requisite  bond.    Ibid. 

Ijocal  law. — In  conformity  with  the  act  of  1846,  a  vote  was  taken 
in  Center  township,  Marion  county,  relative  to  the  granting  of  li- 
censes to  retail  spirituous  liquors  in  that  township,  and  the  voters- 
determined,  by  a  large  majority,  against  the  gran  ting  of  such  licenses. 
The  county  commissioners  were  duly  notified  of  said  vote.  HeLd^ 
that  the  retailing  of  spirituous  liquors  afterward  in  said  township, 
without  license,  was,  under  the  act  of  1843  on  the  subject,  an  in- 
dictable offense.    8  Blackf.  568. 

•  » 

Fine — Where  it  goes  under  the  act  of  1825. — The  fine,  on  a  con- 
viction of  retailing  spirituous  liquors  without  a  license,  belongs  to 
the  county  for  the  purpose  of  education ;  but  this  circumstance 
need  not  be  stated  in  the  judgment.    2  Blackf.  151. 

Selling  port  wine. — Eev,  Code  1831. — The  selUing  of  port  wine  by 
a  less  quantity  than  a  quart  at  a  time,  without  license,  is  not  a  viola- 
tion of  the  statute  which  prohibits  such  sale  of  spirituous  liquor. 
5  Blackf  118. 

State  need  not  prove  negative. — On  an  indictment  for  selling  spirit* 
nous  liquors  without  license,  the  prosecutor  need  not  prove  that  the 
defendant  had  no  license.    7  Blackf.  99. 

License  not  assignable. — A  grocer  having  a  license  to  retail  spirit- 
uous liquora  sold  his  grocery — ^agreeing  that,  the  buyer  should  have 
the  benefit  of  the  license.  Seldf  that  the  license  was  not  assign- 
able, and  that  the  buyer  had  no  authority  under.it  to  retail  spirit- 
uous liquors.     5  Blackf  151. 

License. — A  license  to  sell  liquor  is  in  no  sense  a  contract  made 
by  the  state  with  the  party  holding  the  license.  It  is  a  mere  per- 
mit, subject  to  be  modified  or  annulled  at  the  pleasure  of  the  legis- 
lature*  Fell  v.  The  State,  .42  Md.,  cited  in  Am.  L.  R  (S.  S.),  VoL 
XV.  310. 
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Effect  of  license. — A  licoDse  '^  to  keep  a  dram-Bbop,  No.  15,  in  the- 
city  of  St.  Louis/'  will  not  jastify  a  sale  in  any  other  place  in  St. 
Louis.     24  Mo.  (3  Jones),  147. 

SILLING  OB  OiyiNG  TO  MINORS. 

An  indictment  for  selling  intoxicating  liquor  to  a  minor,  alleging- 
him  to  have  been,  at  the  time  and  place  of  such  sale,  '^  then  and 
there  a  person  under  the  age  of  twenty -one  years,'*  is  sufficient. 
67  Ind.  76. 

Satfie — Affidavit — Description  of  liquor. — In  a  prosecution  by  affi- 
davit, under  section  13  of  the  liquor  law  of  1875  (Acts,  1875,  Spec. 
Sess.  55),  for  unlawfully  selling  intoxicating  liquor  to  a  minor,  the* 
affidavit  was  not  rendered  bad  by  the  fact  that  the  liquor  alleged 
to  have  been  sold  was  described  therein  as  '^intoxicating  liquor,'" 
and  not  as  either  spirituous,  vinous,  or  malt  liquor.    53  Ind.  335. 

Constitutional  law — JOaw  of  1873. — It  is  settled  that  the  sixth  sec- 
tion of  the  act  of  February  27, 1873,  making  it  "unlawful  for  any^ 
person,  by  himself  or  agent,  to  sell,  barter,  or  give  intoxicating- 
liquors  to  any  minor,  or  to  any  person  intoxicated,  or  to  any  per- 
son who  is  in  the  habit  of  getting  intoxicated,"  was  not  unconsti- 
tutional.    52  Ind.  486. 

Not  necessary  to  allege  license. — In  an  indictment  under  the  act 
of  February  27,  1873,  for  giving  intoxicating  liquor  to  a  minor,  it 
was  not  necessary  to  allege  that  the  defendant  had  a  permit,  or 
that  he  had  not  a  permit.     50  Ind.  18. 

Knowledge  of  defendant. — It  is  not  necessary,  in  an  indictment 
for  selling  liquor  to  a  minor,  to  allege  that  the  defendant  knew 
the  purchaser  to  be  under  the  age  of  twenty-one  years.  48  Ind. 
289. 

Kind  of  liquor. — An  indictment  or  information  under  section  11 
of  the  act  of  March  5, 1859  (Acts  1859,  p.  202),  for  selling  or  giv- 
ing away  liquor  to  a  minor,  need  not  state  the  kind  of  liquor  sold 
or  given  away,  but  must  aver  it  to  have  been  an  ^Mntoxi eating 
liquor;"  and  on  the  trial  it  must  appear  that  the  liquor  was 
within  the  definition  of  the  term  "  intoxicating  liquor,"  given  in 
section  2  of  the  act.     20  Ind.  37,  82,  219,  282  ;  17  Id.  444. 

Imw  of  1843. — An  indictment  against  a  licensed  grocer,  founded 

on  section  95,  ch.  53,  B.  S.  1843,  for  vending  spirituous  liquor  to  a 

minor,  alleged  that  the  liquor  was  sold  to  the  minor  '*  without  the 

consent  of  his  parent,"  omitting  the  words  "  or  guardian."    Meldy. 

16 
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that  a  motion  to  quash  for  this  omiaMOo  was  improperly  sastaioed. 
4  Ind.  100. 

BYIDENOE. 

Indictment  for  giving  intoxicating  liqaor  to  Edward  Gresh, 
a  minor.  The  evidence  showed  that  the  liqaor  was  given  to 
^'Gresb,"  and  that  "Gresh"  was  nineteen  years  old.  J7e2d,  that 
the  evidence  did  not  show  that  the  liqaor  was  given  to  the  person 
named  in  the  indictment,  or  that  the  person  to  whom  it  was  given 
was  a  minor,  and  was  therefore  insufficient.    50  Ind.  18. 

Same. — A  prosecution  for  selling  to  a  minor  can  not  be  sustained 
unless  the  evidence  actually  shows  that  the  purchaser  was  a  person 
under  the  age  of  twenty-one  years.    49  Ind.  518.     See  23  Id.  117. 

Same — Agent. — Where,  in  the  absence  of  the  proprietor  of  a 
saloon,  his  barkeeper  sold  intoxicating  liquor  to  a  minor,  and  on 
^he  trial  of  a  prosecution  therefor  against  said  proprietor,  there 
was  nothing  in  the  evidence  tending  to  show  that  he  had  author- 
ized his  barkeeper  to  sell  to  minors,  or  in  any  manner  in  violation 
of  law.  Held,  that  there  could  be  no  conviction.  45  Ind.  495.  See 
40  Ind.  422 ;  24  Id.  131. 

Burden  of  proof. — Under  the  statate  imposing  a  fine  upon  one 
selling  intoxicating  liquor  to  a  minor,  a  sale  to  a  minor,  under  the 
belief  entertained  by  the  seller  in  good  faith,  that  the  minor  is  an 
adult,  is  not  within  the  statute,  but  the  burden  of  proof  is  on  the 
seller  to  show  in  defense  such  facts  as  will  justify  the  inference  of 
such  bond  fide  belief    41  Ind.  162. 

Same. — That  the  minor  told  the  seller  he  was  twenty -one  years 
of  age,  is  not  sufficient  to  justify  such  inference.     Ibid. 

Same. — Evidence  that  such  minor  had  a  beard  simply,  furnishes 
to  the  supreme  court  no  means  of  judging  as  to  the  apparent  age 
of  the  minor.     Ibid  ;  24  Id.  77. 

Parent* s  permission  to  minor — Legislative  control. — How  far  the 
interference  of  the  legislature  in  its  control  of  the  relation  of  parent 
and  child  should  extend,  is  a  question,  not  of  constitutional  power 
for  the  courts,  but  of  expediency  and  propriety,  which  it  is  the 
sole  province  of  the  legislature  to  determine.     33  Ind.  409. 

Same. — It  is  not  a  good  defense  to  an  indictment  for  selling  in- 
toxicating liquor  to  a  person  under  the* age  of  twenty-one  years, 
that  the  father  of  the  infant  authorized  the  defendant  to  make  the 
sale  to  the  minor.     Ibid.     See  24  Ind.  131. 

Reasonable  caution. — The  statute  prohibiting  sales  of  liquor  to 
mind's  was  not  intended  to  make  the  vendor  liable  criminally,  in 
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<cases  where,  upon  the  ezeroise  of  every  reasonable  caution,  he 
should  yet  be  imposed  upon  as  to  the  age  of  the  buyer,  and  should 
.Bell  to  him  in  perfect  good  faith.     24  Ind.  80. 

Evidence — Proof  that  purchaser  voted. — ^In  a  prosecution  for  sell- 
ing intoxicating  liquor  to  a  minor,  the  defendant  asked  a  proso- 
•cuting  witness  to  whom  the  liquor  was  alleged  to  have  been  sold, 
whether  he  had  not  voted  at  the  general  elections  for  two  years 
past.  Held,  that  the  evidence  sought  by  the  question  was  proper : 
1.  To  impeach  the  statement  of  the  witness  that  he  was  a  minor; 
And,  2.  As  tending  to  show  that  defendant  sold  the  liquor  in  the 
-bona  fide  belief  that  the  party  was  of  age.    24  Ind.  113. 

Same. — The  offense  of  selling  liquor  to  a  minor,  is  the  sale  to  the 
minor,  not  believing  or  having  reason  to  believe  him  an  adult. 

A  person  prosecuted  for  the  offense,  may  show  that  the  person 
;aold  to  was  a  stranger  to  him,  and  that  his  personal  appearance 
would  lead  a  person  of  common  observation  to  believe  him  an 
adult,  and  that  he  represented  himself  as  such  ;  or,  if  he  knew  him, 
but  not  his  age,  he  may  show  that  he  is  treated  by  his  parents,  his 
friends,  and  the  community  as  an  adult.  14  Ind,  403.  See  15  Id. 
449  ;  24  Id.  77,  80  ;  45  Id.  371 ;  48  Id.  289,  306. 

SELLING,  ETC.,  TO  INTOXICATED  PERSONS,  ETC 

Duplicity — Giving  away  liquor. — Prosecution  by  affidavit  and  in- 
-formation,  alleging  that  the  defendant,  at,  etc.,  on,  etc.,  did  "  sell, 
barter,  and  give  away  intoxicating  liquor  to,"  etc.,  a  person  in  the 
habit  of  getting  intoxicated,  but  not  alleging  what,  if  anything, 
was  paid  for  the  liquor,  or  what,  if  anything,  was  exchanged  for  it. 
Meld,  on  motion  to  quash  the  affidavit,  that  the  words  charging  a 
fiale  and  a  barter,  should  be  regarded  as  surplusage,  and  there  was 
no  duplicity.     53  Ind.  162. 

Not  necessary  to  allege  notice. — In  an  information  under  the  liq- 
uor law  of  1873,  for  selling  intoxicating  liquor  to  a  person  in  the 
habit  of  getting  intoxicated,  it  was  not  necessary  to  allege  that  the 
defendant  had  notice  of  such  habit.    50  Ind.  22. 

Notice  of  intoxication, — In  an  information,  under  the  liquor  law 
of  1873,  for  selling  intoxicating  liquor  to  an  intoxicated  person,  it 
was  not  necessary  to  allege  that  the  defendant  had  notice  of  the 
intoxication  of  such  peraon.     50  Ind.  23. 

Under  the  law  of  1873,  in  a  prosecution  for  selling  to  a  person 
who  is  in  the  habit  of  getting  intoxicated,  the  state  is  not  required 
to  prove  that  the  vendor  knew  that  the  purchaser  was  in  the  habit 
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of  getting  intoxicated.    It  is  a  matter  of  defence,  and  need  not 
be  averred.    49  Ind.  210  ;  47  Id.  140. 

Sale  to  habitual  drunkard, — Under  the  sixth  section  of  the  act  to- 
regalate  the  sale  of  intoxicating  liqaors  (Acts  1873,  p.  151),  it  is  un- 
lawful to  sell,  barter,  or  ^ive  intoxicating  liquors  to  any  person  in 
the  habit  of  becoming  intoxicated,  and  such  person  need  not  be  in- 
toxicated at  the  time  the  liquor  is  furnished.     49  Ind.  441. 

Justice  of  tJ^  peace. — A  criminal  prosecution  may  be  maintained 
before  a  justice  of  the  peace  for  selling  intoxicating  liquor  to  a  per- 
son in  the  habit  of  getting  intoxicated,  in  violation  of  the  liquor 
law  of  1873.    49  Ind.  515. 

Persons  in  the  habit  of  becoming  intoxicated — Constitutional  law. — 
The  offense  of  giving  away  intoxicating  liquors  to  minors,  and  to 
persons  in  the  habit  of  getting  intoxicated,  as  defined  in  the  act  of 
February  27, 1873,  is  properly  connected  with  the  subject  expressed 
in  the  title.    48  Ind.  306. 

Same. — A  prosecution  for  giving  away  intoxicating  liquors  to  a 
person  in  the  habit  of  becoming  intoxicated  can  not  be  sustained, 
if  the  evidence  shows  that  the  defendant  believed,  and  had  reason 
to  believe  that  the  person  to  whom  the  liquor  was  given  was  a 
sober  man,  and  not  in  the  habit  of  becoming  intoxicated.     Ibid. 

Acts  of  1873 — Affidavit. — An  affidavit  charging  the  violation  of 
tlie  sixth  section  of  the  liquor  law  of  1873  (Acts  1873,  p.  154),  by 
selling  to  a  person  in  the  habit  of  getting  intoxicated,  must  allege 
that  the  person  was,  at  the  time  of  the  sale,  in  the  habit  of  becom- 
ing intoxicated.     47  Ind.  129. 

Sam£ — Evidence. — The  evidence,  on  the  trial  of  such  charge, 
should  fix  upon  the  purchaser  the  hubitof  getting  intoxicated  at  the 
time  the  sale  was  made.  Evidence  of  his  habit,  within  a  reason- 
able  time  before  the  sale  is  admissible,  as  tending  to  show  what  his 
habit  was  at  the  time  of  the  sale.    Ibid. 

Acts  of  1859  and  1873. — A  person  holding  a  license  to  sell  intoxi- 
cating liquors,  under  the  act  of  1859,  was,  after  the  taking  effect  of 
the  act  of  February  27, 1873  (Acts  of  1873,  p.  151),  liable  to  prose- 
cution for  selling  intoxicating  liquor  to  a  person  in  the  habit  of  get- 
ting intoxicated.     47  Ind.  145. 

Knowledge  of  defendant. — Where  the  defendant,  in  a  prosecution 
for  selling  intoxicating  liquor  to  a  person  in  the  habit  of  getting- 
intoxicated,  had  no  knowledge,  at  the  time  of  the  sale,  of  the  habit 
of  intoxication  of  such  person,  who  was  a  stranger  to  the  defend > 
ant,  was  sober  at  the  time,  and  had  not  the  appearance  of  being  & 
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person  in  the  habit  of  getting  intoxicated,  he  is  entitled  to  an  ac- 
qnittal.     47  Ind.  208. 

Kind  of  liquor  sold, — An  indictment  for  selling  intoxicating  liq- 
uor to  a  person  in  the  habit  of  getting  intoxicated,  need  not  name 
the  kind  of  liqaor  sold.     46  Ind.  446. 

Same. — The  use  in  the  iDdictment  of  the  word  "  being/'  instead 
of  the  word  '^  getting,"  used  in  the  statnte  defining  the  offense,  will 
not  render  the  indictment  bad.    Ibid. 

Time, — ^In  a  prosecution  for  selling  liquor  to  a  person  in  the 
habit  of  becoming  intoxicated,  if  the  affidavit  states  the  offense  to 
have  been  committed  on  or  about  a  certain  day,  it  will  be  sufficient. 
45  Ind.  371. 

Constitutional  law, — The  nineteenth  section  of  the  act  to  regulate 
the  sale  of  intoxicating  liquors,  approved  February  27,  1873,  is 
constitutional  and  valid.    Ibid. 

Law  of  1859 — No  license  necessary, — The  ninth  section  of  the 
liquor  law  of  1859,  for  selling  to  an  habitual  drunkard  (1  G,  &  fl. 
616),  applies  to  unlicensed,  as  well  as  licensed  retailers.  30  Ind. 
238. 

SELLING  ON   SUNDAY,   ETO. 

Duplicity, — In  an  indictment  for  selling,  on  Sunday,  December  6, 
1874,  one  gill  of  intoxicating  liquor,  to  be  drank  on  the  premises 
where  sold,  an  averment  that  the  defendant  had  not  a  license  or 
permit  authorizing  him  so  to  do,  did  not  render  the  indictment  ob- 
jectionable for  duplicity,  but  such  averment  was  merely  surplusage. 
53  Ind.  160. 

Not  necessary  to  allege  license. — In  an  indictment  under  the  liquor 
law  of  1873,  for  selling  intoxicating  liquor  on  Sunday,  to  be  drank 
•on  the  premises  where  sold,  it  was  not  necessary  to  allege  whether 
the  defendant  had  or  had  not  a  permit.  50  Ind.  21.  See  42  Ind. 
383. 

Law  of  1873. — Section  10  of  the  act  in  reference  to  the  sale  of 
intoxicating  liquors  (Acts  1373,  Beg.  Session,  p.  151),  created  no  of- 
fense. It  simply  limited  the  license  to  sell  under  a  permit  granted 
under  section  1,  by  excepting  from  its  protection  all  sales  made  on 
Sunday,  and  on  other  days  and  times  mentioned  in  said  section. 
49  Ind.  240. 

"  To  he  drank  as  a  beverage,'' — An  affidavit  charging  an  unlawful 
sale  of  liquor  on  Sunday,  under  the  act  of  March  5, 1877,  must 
AVer  that  the  liquor  was  sold  to  be  drank  as  a  beverage.  58  Ind. 
333. 
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Sale  of  beer  by  dub  to  one  of  its  members. — ^Wbore  a  society  or  club 
of  persons,  having  a  treasurer  and  other  officers,  met  every  Sunday, 
and  each  person,  on  becoming  a  member,  paid  into  the  treasury  & 
certain  sum,  and  monthly  assessments  thereafter,  to  form  the  basis 
of  a  fund  to  pay  expenses  and  for  relief,  and  the  treasurer,  by  order 
of  the  club  and  for  the  club,  on  each  Saturday  evening  purchased 
a  keg  of  ^Mager  beer,"  an  intoxicating  liquor,  and  placed  it  in  the 
hall  where  the  meetings  were  held,  and  on  Sunday,  whenever  a^ 
mun  desired  a  glass  of  beer,  he  got  it,  drank  it  on  the  premises,  and 
delivered  to  the  treasurer  five  cents,  which  money  was  placed  in 
the  treasury  to  keep  up  the  funds,  to  pay  expenses,  and  for  relief 
for  sickness  and  other  mishaps  to  members.  Held,  that  the  deliv- 
ery of  a  glass  of  beer,  under  such  circumstances,  to  a  member  of 
the  club,  and  receiving  five  cents  therefor  by  the  treasurer,  consti- 
tuted a  sale  by  the  treasurer,  as  agent  of  the  club,  within  the  mean- 
ing of  the  statute  of  1873,  prohibiting  the  sale  of  intoxicating  liquor 
on  Sunday.     48  Ind.  21. 

Allegation  of  time — On  or  about — In  a  prosecution  for  selling  in- 
toxicating liquors  on  Sunday,  the  affidavit  alleged  that  the  sale  was 
made  **on  or  about  the  2d  day  of  November,  1873,  the  said  day 
being  Sunday.''  Held,  that  the  time,  which  was  an  essential  ingre- 
dient of  the  ofifense,  was  not  stated  with  sufficient  accuracy,  and 
that  a  motion  to  quash  the  affidavit  should  have  been  sustained. 
47  Ind.  235. 

Time — Statement  miLSt  be  certain. — An  indictment  charged  the  of- 

fense  to  have  been  committed  on  or  about  the day  of  July^ 

1869,  which  was  the  first  day  of  the  week,  commonly  called  Sun- 
day. Held,  that  the  indictment  should  have  been  quashed,  on  mo- 
tion, for  failure  to  designate  the  time  of  the  commission  of  the- 
ofien'se.     34  Ind.  436. 

Allegation  as  to  license — Law  of  1859. — Information  charging  that 
"A.,  at,  etc.,  being  over  fourteen  years  of  age,  on,  etc.,  that  being 
the  first  day  of  the  week,  commonly  called  Sunday,  was  found  un- 
lawfully at  common  labor  and  engaged  in  his  usual  avocation,  to- 
wit,  selling  and  dealing  out  to  B.  two  gills  of  whisky,  and  receiving 
therefor  twenty  cents,"  etc.  Held,  that  as  it  did  not  appear  from 
the  information  whether  or  not  the  defendant  had  a  license,  it  was- 
bad  on  a  motion  in  arrest,  based  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  public  offense.    31  Ind.  64. 

Quantity — Constitutional  law. — Section  8  of  the  act  to  regulate  the 
license  and  sale  of  intoxicating  liquors,  etc.  (1  G.  &  H.  616),  a& 
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tmended  in  1865  (Spec.  Sees.  197),  prohibits  the  sale  on  Sunday  of 
aoy  qaaniity  of  intoxicating  liquor  by  a  licensed  retailer,  and  is 
not  in  conflict  with  the  constitution  of  the  state.     31  Ind.  246. 

Statute  construed. — Before  the  passage  of  the  act  of  December  19,. 
1865,  the  law  provided  no  penalty  for  sales  of  liquor  made  on  Sun- 
^^y^  by  A  person  having  a  license  to  sell,  though  the  license  did  not 
extend  to  that  day.  Nor  can  a  prosecution  be  maintained  under 
the  act  referred  to  for  a  sale  made  before  it  went  into  force.  27 
lod.  393.     See  24  Id.  35  ;  21  Id.  276 ;  22  Ind.  462. 

Act  of  1853 — No  penalty, — The  act  to  regulate  the  retailing  of 
spirituous  liquors,  etc.,  approved  March  4,  1853,  does  not  prescribe 
any  penalty  for  selling  spirituous  liquors  on  Sunday.  Crimes  and 
misdemeanors,  in  this  state,  must  be  defined,  and  the  punishment 
therefor  fixed  by  statute,  and  not  otherwise.    4  Ind.  599. 

Time. — The  statement  of  the  day  of  the  month  in  an  indictment 
for  selling  on  Sunday,  though  the  doing  of  the  act  on  that  day  is 
the  gist  of  the  offense,  is  not  more  material  than  in  other  cases ; 
and  hence,  if  the  indictment  charge  the  offense  to  have  been  com- 
mitted on  Sunday,  though  it  names  the  day  of  the  month  which 
does  not  fall  on  Sunday,  it  is  good,  but  "  Sunday  "  or  "  Sabbath  " 
must  be  averred.  1  Whart.  Crim.  Law,  §  263,  citing  1  Swan 
(Tenn.),  413  ;  42  Barb.  324  ;  64  N.  C.  589. 

Same — Variance. — If  the  indictment  avers  one  Sunday,  proof  of 
any  other  will  be  enough.  Id.,  §  275,  citing  1  Mood.  C.  G.  298 ;  11 
Gray,  308 ;  2  Mete  (Ky.)  3 ;  5  Mo.  536. 

MISOELLANEOUS. 

Malt  liquor — Judicial  notice. — An  indictment  for  unlawfully  sell- 
ing '^  malt  liquor  "  is  insufficient,  as  the  courts  of  this  state  can  not 
judicially  say  that  all  malt  liquors  are  intoxicating.    56  Ind.  188. 

The  indictment  must  show  that  the  liquor  was  intoxicating.  48 
Ind.  293. 

Intoxicating  liquor — Whisky — Judicial  knowledge. — Courts  and  jur- 
ies take  notice  that  whisky  is  an  intoxicating  liquor,  without  proof 
of  the  fact ;  and  it  is  not  error  for  the  court  in  a  proper  case  to 
charge  the  jury  that  proof  of  a  sale  of  whisky  is  proof  of  a  sale  of 
intoxicating  liquors.    53  Ind.  162. 

Ak. — A  court  judicially  recognizes  the  fact  that  ale  Is  a  malt  li- 
quor. '33  Ind.  206. 

Beer. — ^To  sustain  a  conviction  for  selling  or  giving  away  beer, 
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under  the  act  of  February  27, 1873,  the  beer  mast  be  proved  to  have 
been  intoxicating.    50  Ind.  555.    See  33  Ind.  204 ;  32  Ind  402. 

Same. — The  act  of  February  27,  1873,  relating  to  the  sale  of  in- 
toxicating liquors  (Acts  1873,  p.  151),  has  no  provision  defining 
what  the  words  "  intoxicating  liquor  "  apply  to.    43  Ind.  483. 

Same — Evidence. — The  mere  naked  opinion  of  a  witness  that  com- 
mon brewer's  beer  is  intoxicating,  founded  upon  the  knowledge  of 
its  eifects,  or  of  what  it  is  composed,  or  how  it  is  made,  is  not  suffi- 
cient to  show  that  it  is  intoxicating.    Ibid. 

But  if  he  testify  in  addition,  that  it  made  him  drunk,  it  is  suffi- 
cient.    49  Ind.  512. 

Sam£ — Judicial  notice — A  court  will  not  take  judicial  notice  that 
common  brewer's  beer  is  intoxicating ;  and  before  a  party  who  has 
sold  such  beer  can  be  convicted  of  selling  intoxicating  liquor,  it 
must  be  proved  that  the  beer  sold  was  intoxicating.    43  Ind.  483. 

Medicinal  purposes. — A  person  who  sells  intoxicating  liquor,  on  a 
proper  occanion,  in  good  faith  and  with  dae  caution,  for  medical 
purposes  only,  is  as  much  shielded  by  the  spirit  of  the  act  of  Feb- 
ruary 27,  1873,  as  if  he  were  exempted  from  the  penalties  of  the 
act  by  express  words.  This  rule  is  applicable  to  sales  to  minors,  i 
50  Ind.  595.  '^ 

Corrupt  agreement  with  prosecuting  attorney, — Where  two  or  more 
informations  are  pending  against  the  same  person,  for  unlawful  sales 
of  intoxicating  Ii4uors,  an  agreement  between  the  defendant  and  the 
prosecuting  attorney,  that  if  the  defendant  will  plead  guilty  to  one 
of  the  informations  the  fine  shall  only  be  of  a  certain  amount,  and 
the  other  information  shall  be  dismissed,  and  the  defendant's  per- 
mit shall  not  be  forfeited,  is  a  corrupt  agreement,  and  the  defend- 
ant who  is  misled  by  thus  corruptly  purchasing  his  indulgence,  is 
not  entitled  to  relief    49  Ind  424. 

Name  of  purchaser. — The  name  of  the  person  to  whom  the  liquor 
was  sold  is  a  part  of  the  description  of  the  offense,  and  must  be 
strictly  proved.    48  Ind.  580. 

Public  drunkenness — Constitutional  law. — The  subject  matter  of 
the  ninth  section  of  the  act  to  regulate  the  the  sale  of  intoxicating 
liquors,  etc.,  approved  February  27,  1873  (Acts  1873,  p.  151) 
providing  for  the  punishment  of  persons  found  intoxicated,  is  not 
expressed  in  the  title  of  the  act,  nor  is  it  properly  connected  with 
the  subject  expressed  in  the  title,  and  said  section  is  therefore  un- 
constitutional and  void.  Buskirk,  J.,  and  Downey,  G.  J.,  dissented. 
47  Ind.  150. 

Act  of  1873 — Sections  1  and  10  construed. — By  the  first  section  of 
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the  act  of  February  27, 187^  (Acts  1873,  p.  151),  it  is  made  unlawful 
for  any  pei-son,  etc,,  to  sell,  etc.,  any  intoxicating  liquor  to  be  drunk 
in,  upon,  or  about  the  building  or  premises  where  sold,  etc.,  until 
such  person  shall  have  obtained  a  permit  therefor,  as  in  the  act 
provided.  By  section  10  of  said  act,  it  is  declared,  that  the  permit 
granted  under  the  act,  shall  not  authorize  the  person  receiving  it 
to  sell  intoxicating  liquor  on  Sunday,  or  at  certain  other  times,  and 
that  any  and  all  sales  made  on  any  such  day,  etc.,  are  unlawful, 
And  that,  upon  conviction,  a  fine  shall  be  imposed  on  the  persoa 
fielling  on  said  days,  etc.  Held^  that  said  section  10  is  a  limitation 
as  to  the  times  when  sales  shall  be  made  of  intoxicating  liquor  to 
be  drunk  in,  upon,  or  aboat  the  building  or  premises  where  sold, 
and  that  an  indictment  for  selling  intoxicating  liquor  on  Sunday 
was  bad,  which  did  not  charge  that  the  sale  was  of  liquor  to  be 
drunk  in,  upon,  or  about  the  building  or  premises.  Held,  also,  that 
said  section  10  only  prohibits  sales  of  intoxicating  liquor  under  a 
permit  granted  under  said  act,  or,  otherwise,  during  the  times 
therein  specified,  and  that  it  does  not  make  any  sale  unlawful 
which  could  be  lawfully  made  at  any  other  time  without  the  per- 
mit.   47  Ind.  603. 

Saw&~8ection  21  of  act  of  1873 — License  under  act  of  1859. — 
Section  21  of  said  act  authorizes  the  holders  of  licenses  issued  un- 
der the  act  of  1857',  to  continue  to  sell  under  such  licenses  until 
their  expiration,  subject,  however,  to  the  provisions  and  penalties 
of  the  act  of  1873,  affecting  the  holders  of  permits  granted  under 
it.    Id.  504. 

Same — Quantity  sold. — Under  the  said  act  of  February  27, 1873, 
the  offense  consists  in  selling  intoxicating  liquor  to  be  drunk  on 
the  premises  (except  in  cases  of  sales  to  certain  persons),  and  the 
•quantity  sold  is  not  material,  and  need  not  be  stated  in  an  indict- 
ment to  have  been  of  a  less  quantity  than  a  quart.     Ibid. 

Same. — Downey,  J.,  and  Buskirk,  C.  J.,  dissenting,  heldy  that  by 
said  tenth  section,  all  sales,  not  by  wholesale,  within  the  meaning 
of  the  act,  on  the  days  and  between  the  times  therein  mentioned, 
are  prohibited,  whether  the  person  selling  have  a  permit  or  not, 
and  whether  the  liquor  be  sold  to  be  drunk  at  the  place  where  sold 
or  Dot.    Ibid. 

Removal  from  state  operates  as  forfeiture — Permit — A  person  who 
obtained  a  permit  to  sell  intoxicating  liquors,  under  the  act  to  reg- 
ulate the  sale  of  intoxicating  liquors  (Acts  1873,  p.  151),  and  who, 
af^rward,  voluntarily  removed  from  the  state,  by  the  act  of  re- 
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moyat  forfeited  and  abandoned  hie  rights  under  the  permit,  and 
ooald  not  thereailer  continue  the  business  by  means  of  an  agent. 
No  judgment  of  forfeiture  is  necessary  in  such  case.     47  Ind.  519. 

Same, — Such  permit  is  forfeited  by  a  voluntary  removal  from 
the  state,  though  it  is  not  a  cause  of  forfeiture  provided  for  in  the 
act  for  a  violation  of  its  provisions,  but  because  the  holder  has 
ceased  to  possess  the  required  qualifications.    Id.  520. 

Same — No  protection  to  agent, — Such  permit  being  abandoned  and 
ibrfeited  by  the  principal,  to  whom  it  was  granted,  is  no  protection 
to  one  who  claims  to  act  as  his  agent  in  selling  intoxicating  liquors. 
Ibid. 

Sale  by  agent, — Where,  in  the  absence  of  the  proprietor  of  a  sa- 
loon, his  barkeeper  sold  intoxicating  liqaor  to  a  minor,  and,  on  the 
trial  of  a  prosecution  therefor  against  said  proprietor,  there  was 
nothing  in  the  evidence  tending  to  show  that  he  had  authorized  bis 
barkeeper  to  sell  to  minors,  or  in  any  manner  in  violation  of  law. 
Jleldy  that  there  could  be  no  conviction.  45  Ind.  495  ;  43  Id.  550. 
See  5  Blackf,  149 ;  51  Ind.  192  ;  40  Id.  422 ;  49  Id.  460. 

Evidence. — A  conviction  upon  an  indictment  charging  the  de- 
fendant with  having  unlawfully  sold  intoxicating  liquor  to  a  certain 
person,  without  evidence  that  the  sale  charged  had  been  made,  is 
erroneous.    56  Ind.  117. 

Incense  to  several  persons  jointly, — Under  the  provisions  of  the 
act  of  March  17,  1875  (1  E.  S.  869),  regulating  the  sale  of  intoxi- 
cating liquors,  a  license  may  be  granted  to  two  or  more  persons 
jointly.     56  Ind,  188. 

Same — Sale  by  one  partner, — A  license  granted  to  one  member  of 
a  co-partnership,  consisting  of  two  or  more  persons,  does  not  au- 
thorise a  sale  of  intoxicating  liquors  belonging  to  such  firm  by  an 
unlicensed  member  thereof,  nor  by  all  jointly,  for  their  joint  bene- 
fit.    Ibid. 

Same — Principal  and  agent. — A  sale,  in  such  case,  by  an  unli- 
censed member  of  such  firm,  does  not  come  within  the  rule  author- 
izing a  sale  by  an  agent.     Ibid.     See  58  Ind.  379. 

Same — Sale  on  credit. — Such  a  sale  may  be  upon  credit  or  for 
cash.    40  Ind.  422. 

Statute  of  limitations — Evidence — Time  of  sale, — To  warrant  the 
conviction  of  the  defendant  upon  a  charge  of  having  unlawfully 
sold  intoxicating  liquors,  the  evidence  must  be  sufficiently  definite, 
as  to  the  time  of  making  such  sale,  to  show  that  a  prosecution 
therefor  is  not  barred  by  the  statute  of  limitations-     56  Ind.  207. 


0FFB1I818   AGAINST  800IBTY.  25L 

Liqiior  law. 

-  -- 

Venue — Evidence  of, — Where  the  evidence  on  the  trial  of  a  pros- 
eention  for  an  unlawful  sale  of  intoxicating  liquor  does  not  show 
where  sneh  sale  was  made,  a  conviction  of  the  defendant  is  erro- 
neous.   Id.  206. 

Statute  of  Imitations — Act  of  1873. — ^In  a  prosecution  for  selling- 
intoxicating  liquor  in  violation  of  the  act  of  February  27,  1S73,  the 
court  instructed  the  jury  that  if  the  sale  was  made  "  within  two  yoar& 
prior  to  April  24, 1874,"  they  should  convict.  /  Meld^  that  the  in- 
struction was  erroneous.    49  Ind.  203. 

Act  of  1873 — Sale  after  nine  o'clock. — In  a  prosecution,  under  the 
tenth  section  of  the  liquor  law  of  1873,  for  a  sale  of  liquor  after 
nine  o'clock  in  the  evening,  it  is  necessary  to  allege  that  the  liquor 
was  sold  to  be  drank  on  the  premises  where  it  was  sold.  49  Ind. 
229. 

Saleof  liquor  tohe  drank  on  thepremises. — Where  intoxicating  liquor 
is  sold  in  ordinary  beer  glasses,  carried  from  the  room,  and  drank 
on  the  lot  belonging  to  the  premises,  and  the  glasses  are  returned^ 
it  will  be  presumed  to  have  been  a  sale  of  liquor  to  be  drank  on  the 
premises.    49  Ind.  507. 

Same. — On  a  conviction  for  an  illegal  sale  of  intoxicating  liquor 
to  one  B.,  a  motion  for  a  new  trial,  on  the  ground  of  newly-discov- 
ered evidence,  in  this,  that  one  C,  deceitfully  and  fraudulently^ 
brought  about  the  alleged  violation  of  law  by  purchasing  the  liquor, 
etc.,  is  bad.    Ibid. 

Sale  after  nine  o'clock — Act  of  1873. — An  indictment  under  the 
act  of  February  27,  1873,  to  regulate  the  sale  of  intoxicating  liquors 
(Acts  1873,  p.  151),  alleging  that  the  sale  was  made  after  the  hour 
of  nine  o'clock  p.  m .,  need  not  aver  that  the  defendant  had  a  permit. 
Having  a  permit  is  no  part  of  the  offense.    49  Ind.  538. 

Act  of  1873 — Penalties. — To  an  indictment  for  selling  intoxicat- 
ing liquor  without  a  permit,  the  first  penalty  prescribed  in  section 
14  of  the  act  to  regulate  the  sale  of  intoxicating  liquors  (Acts  1873^ 
p.  151)  is  applicable,  and  the  penalty  prescribed  in  section  10  of 
said  act  is  applicable  to  an  indictment  for  selling  with  a  permit,  but 
within  the  interdicted  hours.     49  Ind.  555. 

Indictment  of  two  counts — General  finding. — Where  there  are  two 
counts  in  an  indictment^  under  one  of  which,  if  the  defendant  be 
found  guilty,  the  fine  would  be  greater  than  under  the  other,  and 
the  verdict  is  general,  and  the  fine  assessed  is  the  lowest  that  could 
b«  assessed  under  the  indictment,  the  defendant  can  not  complain 
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becaase  the  verdict  does  not  show  under  which  count  he  was  found 
guilty.    Ibid. 

Evidence — Defense. — ^TTnder  an  indictment  for  selling  intoxicat- 
ing liquor  to  be  drank  on  the  premises,  without  a  permit,  it  is  not 
necessary  for  the  state  to  prove  that  the  defendant  had  no  permit. 
If  the  defendant  had  a  permit  he  may  show  it  in  defense.    Ibid. 

Once  in  jeopardy — Same  evidence  in  ttoo  prosecutions, — Two  indict- 
ments having  been  returned  against  a  defendant,  each  charging  an 
unlawful  sale  of  intoxicating  liquor,  on  the  same  day,  to  the  same 
person,  the  state,  on  the  trial  of  the  first,  on  which  the  defendant 
was  convicted,  introduced  evidence  of  two  unlawful  sales  to  such 
person,  made  by  the  defendant  on  the  same  day,  without  any  elec- 
tion  having  been  made  by  the  prosecuting  attorney  as  to  which  of 
such  sales  he  would  insist  upon  for  a  conviction.  On  the  trial  of 
the  second  indictment,  evidence  was  introduced  by  the  defendant 
of  such  former  conviction,  and  that  the  evidence  in  each  prosecu- 
tion related  to  the  same  sales.  Meld,  that  the  defenditnt  had  once 
been  put  in  jeopardy,  and  that  a  conviction  on  the  second  indict- 
ment, on  the  same  evidence,  was  erroneous.     57  Ind.  76. 

Appeal  from  justice — JJau)  of  1859. — The  liquor  law  of  1859  does 
not  give  an  appeal  from  the  judgment  of  a  justice  in  a  prosecution 
for  a  violation  of  that  law,  and  as  the  general  statute  on  the  subject 
of  appeals  from  justices  in  criminal  cases  only  gives  an  appeal  to 
the  common  pleas,  no  appeal  will  lie  to  the  circuit  court  from  the 
judgment  of  a  justice  for  a  violation  of  the  liquor  law.     17  Ind.  523. 

Law  of  1855.-^The  liquor  law  of  1855  was  held  void.  6  Ind. 
501 ;  10  Id.  26,  60,  572  ;  9  Id.  494. 

License  and  bond — 1853  and  1855. — The  liquor  act  of  1855  did 
not  repeal  the  provision  of  the  act  of  1853,  touching  license  and 
bond.     9  Ind.  87. 

Medicinal  purpose. — A.  was  convicted  for  retailing  spirituous  liq- 
uor. There  was  evidence  tending  to  show  that  the  liquor  was 
purchased  for  a  medicinal  purpose,  but  it  appeared  not  to  have  been 
sold  for  that  purpose.  Meld,  that  the  conviction  was  proper.  7 
Ind.  300. 

Local  law. — The  act  of  1848,  to  prohibit  the  sale  of  spirituous 
liquors  in  a  less  quantity,  etc.,  in  Wayne,  Washington,  and  Frank- 
lin townships,  in  Wayne  county,  although  local,  is  not  a  private 
statute.  To  constitute  a  statute  a  public  act,  it  is  not  necessary  that 
it  should  extend  to  all  parts  of  the  state ;  it  is  a  public  act  if  it  ex- 
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tends  eqaally  to  h11  persons  within  the  territorial  limits  described 
bv  the  statute.     6  Ind  281.     See  3  Ind.  258. 

Same — City  of  Madison, — The  provisions  of  section  eight  of  the 
act  of  1848,  *'  to  redace  the  law  incorporating  the  city  of  Madison^ 
and  the  several  acts  amendatory  thereto,  into  one  act,"  etc.,  80  far 
as  they  relate  to  the  licensing  of  persons  to  retail  spirituous  liquors, 
did  not  repeal,  by  implication,  within  the  corporate  limits  of  said 
city,  the  general  provision  in  the  B.  S.  1843,  upon  the  subject.  .  & 
Ind.  351. 

A  party  can  not  be  punished  twice  for  the  same  act  under  the 
same  jurisdiction  ;  but  he  may,  under  different  jurisdictions ;  as  for 
an  act  in  violation  of  the  charter  of  a  city,  and  a  penal  law  of  the- 
state.     Ibid. 

Bepeal  of  statute  by  another, — A  clause  in  section  26,  p.  435,  2  E. 
S.  1852,  was  as  follows :  "  If  any  person  shall  sell  or  give  away  in- 
toxicating liquor  to  any  minor,  without  the  consent  of  his  parent 
or  guardian,"  etc.,  "  he  shall  be  fined,"  etc.  An  act,  approved 
March  4,  1853,  entitled  ^*  an  act  to  regulate  the  retailing  of  spirit- 
uous liquors,"  etc.,  contained  the  following  section  :  "All  laws  on  the 
subject  of  retailing,  etc.,  liquors,  etc.,  heretofore  enacted,  are  hereby 
repealed."  Beld,  that  this  section  repealed  the  clause  in  the  R.  S. 
1852,  above  quoted.     6  Ind.  432. 

Consolidation  of  cases — Separate  fees. — A.,  having  been  indicted 
in  twelve  cases  for  retailing  spirituous  liquor,  the  indictments- 
were  all,  by  consent,  submitted  at  the  same  time  for  trial  to  a  jury. 
The  testimony  of  a  witness  was  heard ;  the  jury  found  the  defend- 
ant guilty  upon  nine  of  the  indictments,  and  assessed  a  separate 
fine  in  each  case,  and  judgments  were  rendered  accordingly.  Held, 
that  a  separate  jury  fee,  docket  fee,  and  witness  fee  were  taxable  on 
each  of  the  judgments  against  the  defendant.     4  Ind.  647. 

Zaios  0/1843  and  1849.— The- fourth  section  of  the  act  of  1849,. 
relative  to  the  retailing  of  spirituous  liquors,  contains  no  prohibition 
whatever,  and  is  a  nullity.  The  93rd  section  of  the  act  of  1843,  re- 
lative to  that  offense,  was  in  force  in  April,  1850.  2  Ind.  149.  See 
Id.  523. 

Costs  in  case  of  conviction, — A  defendant  pleaded  guilty  to  an  in- 
dictment for  selling  spirituous  liquors,  without  license ;  and  the  court 
fined  him  two  dollars,  saying  nothing  as  to  the  costs.  Held,  that 
the  costs  of  a  prosecution  should,  in  such  case,  be  included  in  the 
judgment.     6  Blackf  549. 

Purchaser  of  liquor  must  testify. — The  purchaser  of  liquor,  sold  ii^ 
-violation  of  the  statute,  is  not  guilty  of  a  criminal  offense,  and  can 
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not  be  excased  from  tefltifying  as  to  the  porohase,  od  tbegroand  that 
ills  answer  would  tend  to  criminate  bim.  State  v.  Band,  51  K.  H. 
^61. 

Evidence. — Under  an  indictment  for  selling  apirituona  liqnors, 
-evidence  of  selling  ale,  porter,  and  cider  is  not  admissible.  State  v. 
Allen.    Id.  568. 

Jurisdiction. — Justices  of  the  peace  have  jurisdiction  of  cases  an- 
<ier  the  liquor  law  of  1875.    58  Ind.  17. 

Averment  of  quantity. — When  every  mode  of  sale  is  illegal,  any 
kind  of  measure  known  to  law  may  be  averred.  16  Ind.  355 ;  12 
Mete.  522 ;  35  Me.  489,  cited  in  2  Whart.  Crim.  Law,  §  2448,  note 

Jf. 

Trades — Drinking  free,  but  money  paid  for  admittance. — No  trick 
l)y  which  a  sale  is  covered  up  as  a  trade,  or  as  a  free  drink,  when 
money  is  paid  for  admission  will  be  a  defense.  If  the  liquor  is 
•directly  or  indirectly  given  for  a  valuable  consideration,  it  is  a  sale. 
Id.  §  2453. 

Gift. — But  a  bona  fide  gift  is  not  a  sale.     Ibid. 

Measure  immaterial —  Variance. — ^If  the  proof  shows  the  sale  of 
an  illegal  amount,  it  is  no  variance  if  such  amount  does  not  cor- 
respond with  that  laid  in  the  indictment.  Id.  §  2456,  and  authori- 
ties cited. 

See  on  this  subject,  generally,  Whart.  Grim.  Law,  §§  2433-2464 ; 
2  Bish.  Crim.  Law,  §§  1124-1158. 

Seo.  83.    Babbatbt. 

Sec.  19.  Every  person  who  shall  frequently  excite  quarrels 
'Or  lawsuits  among  the  citizens  of  this  state  shall  be  deemed 
a  common  barrator,  and,  upon  conviction,  shall  be  fined  not 
exceeding  five  hundred  dollars,  and  be  impriBoned  not  ex- 
ceeding six  months.    2  B.  S.  466. 

CHABOB. 

That  A.  B.,  on  the day  of ,  in  the  year  — ,  and  on 

'divers  other  days  and  times  between  that  day  and  the  day  of  mak> 
ing  this  presentment,  at  said  county,  unlawfully  frequently  excited 
lawsuits  among  divers  citizens  of  the  State  of  Indiana,  and  then 
4ind  there  and  thereby  became  and  was  a  common  barrator.  Bick- 
mell's  Crim.  Pr.  421. 
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Require  three  acts. — The  indictment  must  charge  the  offender 
with  being  a  "common  barrator/'  and  the  proof  must  show  at 
least  three  instances  of  offending.  2  Bish.  Grim.  Law,  §  82,  and 
authorities ;  Bicknell's  Grim.  Pr.  423. 

Definition, — A  common  barrator  is  one  who  frequently  excites 
and  stirs  up  suits  and  quarrels,  either  at  law  or  otherwise.  4  Bl. 
Gom.  134. 

Same, — A  person  who  habitually  addicts  himself  to  the  foment- 
ing of  vexatious  aud  groundless  litigation  in  the  public  generally, 
or  among  citizens,  irrespective  of  any  private  relations  he  may  sus- 
tain to  them,  is  a  common  barrator.    2  Whart.  Grim.  Law,  §  2391. 

Attorneys  and  others. — A  man  can  not  be  a  common  barrator  in 
respect  of  false  actions  brought  by  him  in  his  own  right,  nor  an  at- 
torney for  prosecuting  groundless  action  for  other  persons,  he  not 
being  privy  to  the  instigation  thereof.    BickneH's  Grim.  Pr.  423. 

BUI  of  particulars. — The  prosecuting  attorney,  before  the  trial, 
must  give  the  defendant  a  note  of  particulars  of  the  acts  relied  on, 
and  intended  to  be  proved,  and  this  note  must  so  identify  the  legal 
proceedings  intended  to  be  given  in  evidence,  that  the  defendant 
may  readily  find  the  records  thereof.  But  this  note  forms  no  part 
of  the  record,  and  a  motion  in  arrest  of  judgment  can  not  be 
founded  on  any  defects  therein,  and  no  acts  can  be  proved  except 
those  mentioned  in  the  note.     Ibid.     See  13  Ind.  117. 


Seo.  84.    Cruelty  to  Anikalb. 

Sec.  1.  Every  person  who  shall  cruelly  beat  or  torture,  or 
overdrive  any  horse,  or  other  animal,  whether  belonging  to 
Mmself  or  another,  shall  be  deemed  guilty  of  a  misdemeanor, 
And  upon  conviction  shall  be  fined  in  any  sum  not  exceeding 
one  hundred  dollars.    Act  March  10, 1878;  2  R.  S.  484. 

CHAROX. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  «t  said 

county,  unlawfully  did  cruelly  beat  and  torture  a  certain  bone,  the 
property  of  said  A.  B. 
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8so.  85.    SuFFERiNa  Minor  to  Wore  More  than  Ten  Hours 

Per  Day. 

Sec.  1.  Wo  owner,  agent,  overseer,  or  foreman,  of  any  cot- 
ton or  woolen  factory  in  this  state  shall  employ,  or  permit  to 
be  employed  in  any  cotton  or  woolen  factory  of  which  he 
shall  be  the  owner,  agent,  overseer,  or  foreman,  any  person, 
male  or  female,  under  the  age  of  sixteen  years,  for  a  longer 
period  than  ten  hours  in  any  day.  Act  March  11, 1867;  2  K. 
S.  484. 

Sec.  2.  Any  person  who  shall  violate  any  of  the  provisions 

of  this  act  shall  be  fined  not  less  than  fifty  nor  more  than  one 

hundred  dollars.     Ibid. 

charge. 

That  A.  B.,  on  the day  of ,  m  the  year ,  at  said 

county,  being  then  and  there  the  overseer  and  foreman  of  a  certain 
cotton  factory  there  situate,  did  unlawfully  employ  one  C.  D.,  who- 
who  was  then  and  there  a  male  person  under  the  age  of  sixteen 
years,  to  work  in  said  cotton  factory  for  a  longer  period  than  ten 
hours  in  one  day,  to-wit,  for  the  period  of  twelve  hours  in  one  day. 

Sec  86.    Dublino.    (See  Murder^ 

Sec  1.  Every  person  who  shall  give  or  accept  a  challenge 
to  fight  a  duel,  or  who  shall  agree  to  go  out  of  this  state  for 
the  purpose  of  fighting  a  duel,  or  under  pretense  of  fightings 
a  duel,  or  who  shall  knowingly  carry  to  another  person  a 
challenge  to  fight  a  duel,  shall,  upon  conviction  thereof,  be 
fined  in  any  sum  not  less  than  one  hundred  dollars,  and  be 
imprisoned  not  exceeding  one  year  in  the  jail  of  the  proper 
county,  and  ever  after  be  ineligible  to  any  oflS.ce  of  trust  or 
profit. 

•  Sec  2.  Every  person  who  shall  fight  a  duel,  if  death  do  not 
ensuCj  on  conviction,  shall  be  fined  in  any  sum  not  less  than 
one  hundred  dollars,  and  be  imprisoned  in  the  jail  of  the 
proper  county  for  any  term  of  time  not  exceeding  one  year, 
and  shall  ever  afterward  be  ineligible  to  any  office  of  trust  or- 
profit.    Act  of  June  14,  1852,  2  R.  S.  457. 
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CHABOE8. 

1.    Giving  challenge  to  fight  a  dud. 

That  A.  B.,  on  the day  of ,  in  the  year  ,  at  said 

county,  did  unlawfully  give  a  challenge  to  fight  a  duel  with  and 
against  one  C.  D.,  by  then  and  there  unlawfully  writing  and  caus- 
ing to  be  written  a  certain  paper-writing,  in  the  words,  letters,  and 
figures  following,  to-wit:  [here  set  out  the  paper-writing  with  the 
proper  innuendoes],  which  said  paper-writing  he,  the  said  A.  B.,  did 
then  and  there  unlawfully  deliver  and  cause  to  be  delivered  to  the 

said  C.  D. 

2.  Gicing  verbal  challenge. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully  intending  to  do  great  bodily  harm  to  one  C.  D.,. 
and  to  provoke  and  incite  him,  the  said  C.  D.,  unlawfully  to- 
fight  a  duel  with  him,  the  said  A.  B.,  did  then  and  there  unlaw- 
fully give  to  the  said  C.  D.  a  verbal  challenge  to  fight  a  duel 
with  him,  the  said  A.  B.,  with  pistols,  and  did  then  and  there  un- 
lawfully tell  the  said  C.  D.  and  challenge  him,  by  opprobious 
words  and  threatening  language,  to  fight  a  duel  with  pistols,  with, 
and  against  him,  the  said  A.  B. 

3.   Accepting  a  challenge. 

That  A.  B.,  on  the day  of ,  in  the  year ,  a  certain 

provocation  and  challenge  to  fight  a  duel  with  and  against  one 
C.  D.,  with  swords  and  pistols  and  other  flangerous  and  deadly 
weapons,  unjustly  and  unlawfully  from  the  said  C.  D.  did  accept, 
receive,  and  take. 

4.   Going  out  of  state  to  fight  a  duel. 

That  A.  B.,  on  the  day  of ,  in  the  year  ,  at  said 

county,  did  unlawfully  agree  with  one  C.  D.  to  go  out  of  the  State 
of  Indiana  into  the  State  of  Kentucky,  for  the  purpose  of  fighting 
a  duel  with  and  against  the  said  C.  D.,  with  deadly  weapons,  to- 
wit,  guns,  pistols,  and  other  weapons. 

5.  Carrying  a  challenge. 

That  A.  B.,  on  the day  of ,  in  the  year  ,  at  said 

county,  did  unlawfully  and  knowingly  carry,  convey,  and  deliver 
a  certain  written  challenge  of  and  from  one  C.  D.  to  one  E.  F.,  Uy 
17 
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£gbt  a  duel  with  and  against  him,  the  said  C.  D.,  which  said  writ- 
ten challenge  is  as  follows,  that  is  to  say :  [here  set  out  the  challenge, 
with  the  proper  innuendoes!] 

6.  Fighling  a  duel. 

That  A.  B.,  on  the  —  day  of ,  in  the  year ,  at  said 

county,  did  unlawfully  and  voluntarily  engage  in  and  fight  a  duel 
with  one  G.  D.,  then  and  there  being,  with  deadly  weapons,  to-wit, 
with  pistols,  then  and  there  loaded  with  gunpowder  and  leaden 
balls,  and  that  death  did  not  ensue  from  then  and  there  fighting  the 
eaid  duel. 

Verbal  challenge, — The  giving  of  a  verbal  challenge  to  fight  a 
duel  is  an  indictable  offense.     6  Blackf.  20. 

Sec.  8.  Any  person  leaving  this  state  to  fight  a  duel,  or  to 
"be  concerned  as  a  second  therein,  or  in  any  other  capacity  out 
of  the  state,  is  liable  to  be  punished  in  the  county  of  his  res- 
idence in  the  state,  in  the  same  manner  as  if  the  duel  had 
'been  contemplated  and  fought,  and  the  results  thereof  had 
terminated  therein.    2  R.  S.  378. 

Sec.  87.    Riot — ^Rout — ^Ajtray. 

4 

Biot 

Seo.  4.  If  three  or  more  persons  shall  do  an  act  in  a  violent 
and  tumultuous  manner,  they  shall  be  deemed  guilty  of  a 
riot,  and,  upon  conviction  thereof,  shall  be  fined  not  exceed- 
ing five  hundred  dollars  each,  to  which  may  be  added  impris- 
onment in  the  county  jail  for  any  time  not  exceeding  three 
months.    2  R.  S.  458. 

OHABGES. 

1.  Rioty  where  the  gist  is  assault  and  battery. 

That  A.  B.,  C.  D,,  and  B.  F.,  on  the day  of ,  in  the 

year ,  at  said  county,  unlawfully  and  riotously  assembled  and 

gathered  themselves  together,  in  a  violent  and  tumultuous  manner, 
and  then  and  there,  in  and  upon  G.  H.,  unlawiuUy  and  riotously, 
and  in  a  violent  and  tumultuous  manner,  did  make  an  assault,  and 
him,  the  ssiid  Gr.  H.,  did  then  and  there  unlawfully  and  riotously 
beat  and  wound.     Bickneirs  Grim.  Pr.  393. 
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2.  Ordinary  riot 

That  A.  B.;  C.  D.,  and  B.  P.,  on  the  day  of ,  in  the 

year  ,  at  said  county,  together  with  other  persons,  whose  names 

are  to  the  grand  jurors  unknown,  unlawfully,  riotously,  and  in  a 
violent  and  tumultuous  manner,  assembled  and  gathered  together, 
^th  clubs  and  other  weapons,  and  then  and  unlawfully  and  riot- 
ously, and  in  a  violent  and  tumultuous  manner,  made  a  great  noise, 
tumult,  and  disturbance,  and  then  and  there  continued  the  same  for 
4tn  hour  or  more.    Ibid. 

Act  need  not  be  unUztDful. — Where,  on  the  trial  of  a  criminal  ac- 
tion, it  is  shown  that  other  persons,  with  the  defendant,  were  par- 
ties to  the  crime,  though  they  are  not  on  trial,  their  acts,  doings, 
and  sayings  maybe  given  in  evidence  against  their  accomplice,  who 
is  on  trial.    42  Ind.  475. 

Affidavit  field  good, — The  affidavit  states  that  on,  etc.,  at,  etc., 
"  three  persons  and  more,  to- wit,"  etc.,  naming  twenty-one,  "  did, 
in  a  violent,  riotous,  and  tumultuous  manner,  unlawfully  break 
open  the  doors  of  the  house  of,  and  destroy  certain,"  etc.,  **the 
property  of  this  affiant."  The  information  follows  the  affidavit. 
Meldj  sufficient.     11  Ind.  287. 

Charivari — Custom. — Where,  by  previous  concert,  three  or  more 
persons,  by  their  voices  or  a  trumpet,  make  a  great  noise  tumultu- 
ously,  in  the  night  time,  in  the  vicinity  and  within  the  hearing  of 
persons  not  participating  with  them,  the  act,  under  the  E.  S.  1843, 
is  a  riot 

The  fact  that  the  witnesses  who  heard  the  noise  were  -not  alarmed 
by  it,  does  not  change  the  nature  of  tbe  offense. 

Neither  does  the  circumstance  that  those  who  made  the  noise 
w^ere  in  a  good  humor  at  the  time. 

A  defendant  indicted  for  a  crime  can  not  exempt  himself  from 
punishment  by  showing  that  it  was  the  custom  of  the  country  to 
do  the  act  which  constituted  the  crime.    4  Ind.  114. 

Sufficiency  of  charge. — An  indictment  for  a  riot,  after  describing 
the  time  and  place  of  the  commission  of  the  offense  presented, 
charged  that  A.  B.,  C.  D.,  and  E.  F.  riotously,  rontously,  and  un- 
lawfully gathered  and  assembled  together,  and  then  and  there  did 
riotously,  etc.,  make  a  groat  noise,  tumult,  and  disturbance,  to  the 
terror  of  the  citizens,  etc.,  contrary,  etc.  Meld^  that  the  words 
were  sufficiently  descriptive  of  a  riot.    4  Ind.  589. 

Same — Making  great  noise. — An  indictment  for  a  riot  stated  that 
the  defendants,  on,  etc.,  with  force  and  arms,  did  unlawfully,  riot- 
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ously,  etc.,  assemble  and  gather  themselves  together  to  disturb  th& 
peace  of  the  state,  and,  being  so  assembled,  did  then  and  there  make 
a  great  noise,  distarbance,  riot,  and  tumult,  and  then  and  there  un- 
lawfully, riotously,  etc.,  remained  and  continued  together  makings 
such  noise,  riot,  tumult,  and  disturbance  for  the  space,  etc.,  and 
then  and  there  fought  through  and  with  each  other,  etc.  Seld,  that 
the  indictment  was  sufScient.    5  Blackf.  365. 

An  indictment  against  A,y  for  that  he,  together  with  other  persons, 
to  the  jurors  unknoum,  committed  the  offense,  is  good.  Turpin  v^ 
The  State,  4  Blackf.  72,  note  (1),  citing  3  Salk.  317. 

Witness. — In  a  prosecution  for  riot,  one  defendant,  being  on  his 
trial  separately,  may  introduce  his  co-defendants  as  witnesses  in 
his  behalf.     15  Ind.  249. 

Bar  to  future  prosecutions — Assault  and  battery, — Where  an  as- 
sault  and  battery  is  not  the  gravamen  of,  but  merely  an  incident 
occurring  at  a  riot,  a  final  judgment  in  the  prosecution  for  one  of 
the  offenses  may  not  be  a  bar  to  a  prosecution  for  the  other.    13 
Ind.  540. 

Three  persons  necessary  to  make  riot. — The  information  in  this  case 
charges  several  persons,  naming  them  all,  with  a  riot.  Upon  the  trial 
of  the  appellant,  the  court  instructed  the  jury  that  if  the  defendant 
and  more  than  one  other  person  entered  the  house,  etc.,  he  must  be 
found  guilty.     Held,  that  this  was  error.     10  Ind.  459. 

R.  S.  of  1843 — Jurisdiction — Justice  of  the  peace. — Justices  of  the 
peace,  by  the  B.  S.  1843,  bave  not  jurisdiction  of  riots.     5  Ind.  195. 

Docket  fee  of  prosecuting  attorney. — Indictment  against  several 
persons  for-  a  riot.  The  defendants,  on  a  joint  trial,  were  found 
guilty,  and  separately  fined  by  the  jury.  Judgment  accordingly. 
Held,  that  the  prosecuting  attorney  was  entitled  to  a  docket  fee 
against  each  of  the  defendants.     5  Blackf  6. 

Number  of  persons  to  make  a  riot, — Indictment  against  three  per- 
sons for  a  riot.  Plea,  not  guilty.  Verdict  of  guilty  as  to  one,  and 
of  not  guilty  as  to  the  others.  Held,  that,  upon  this  verdict,  a 
judgment  could  not  be  rendered  against  the  defendant  found  guilty. 
Aliter,  if  the  indictment  had  been  against  the  defendants,  together 
with  others  whose  names  were  unknown.  1  Euss.  on  Crimes,  267 , 
Reg.  V.  Soley  et  al.,  2  Salk.  594 ;  Rex  v.  Scott  et  al.,  3  Burr.  1262  ; 
2  Chitt.  C.  L.  488  (1) ;  4  Blackf  72. 

iSam^. — Indictment  against  eight  persons  for  an  unlawful  assem-- 
bly.  Five  of  the  defendants  appeared  and  pleaded  not  guilty ;  and 
two  of  these  five  were  found  guilty,  and  three  not  guilty.     Heldy^ 
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that  judgment  should  be  entered  against  the  two  found  guilty  ;  but 
that  they  must  have  been  discharged,  had  all  the  others  indicted 
been  tried  and  acquitted.     3  Blackf.  209. 

Aiding  and  abetting. — If  a  person  at  some  distance  when  a  riot 
is  done  come  up  immediately  afterward,  and  do  violence  upon  the 
«ame  object,  he  is  not  guilty  of  a  riot.    9  Ipd.  565. 

The  defendant  may  show  that  he  has  already  been  convicted  of 
the  same  riot  before  a  justice  of  the  peace.    13  Ind.  360. 

Bout 

Seo.  5.  If  three  or  more  persons  shall  meet  together  to  do 
ftn  anlawfdl  act  upon  a  common  caase,  and  shall  make  ad- 
vances toward  the  commission  thereof,  they  shall  be  deemed 
guilty  of  a  rout,  and,  upon  conviction,  shall  be  fined  not  ex- 
ceeding one  hundred  dollars,  or  may  be  imprisoned  in  the 
county  jail  not  exceeding  sixty  days.     2  R.  S.  458. 

OHABOE. 

That  A.  B.,  C.  D.,  and  E.  F.,  on  the day  of ,  in  the 

year ,  at  said  county,  did  unlawfully  intend,  and  routously  as- 
semble and  meet  together  to  do  an  unlawful  act  upon  a  common 
cause,  to-wit,  [set  out  the  unlawful  act"]]  and  being  then  and  there 
so  assembled  and  met  together,  did  then  unlawfully,  riotously,  and 
routously  agree  with  each  other  to  [here  set  out  the  act  again"]  ;  and 
did  then  and  there  unlawfully,  riotously^  and  routously  make  di- 
vers movements,  advances,  and  great  preparation  toward  the  com- 
mission thereof,  to  wit,  did  then  and  there  [set  out  what  was  done  by 
preparation  or  movements']. 

Definition. — Bout  may  be  defined  to  be  an  unlawful  assembly 
which  has  performed  some  act  toward  the  commission  of  a  riot.  2 
Bish.  Crim.  Law,  §  1123. 

Same. — It  is  a  disturbance  of  the  peace  by  persons  assembling 
with  an  intention  of  doing  a  thing  which,  if  it  will  be  executed, 
will  make  them  rioters,  and  actually  making  a  motion  toward  the 
execution  thereof.  But,  by  some  books,  the  notion  of  a  rout 
is  confined  to  such  assemblies  only  as  are  occasioned  by  some 
grievance  common  to  all  the  company  ;  as  the  inclosure  of  land  on 
which  they  all  claim  a  right  of  common,  etc.  1  Hawk.  P.  G.  516, 
§  8,  Curw.  ed. 

Bout  included  in  riot. — A  rout  is  simply  an  attempt  at  riot,  and 
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is,  therefore,  included  in  the  latter  offense.    See  2  Whart,  Grim* 

Law,  §'  2474. 

Affray. 

Sec.  6.  If  two  or  more  persons,  by  agreement,  fight  in  any 
public  place,  the  persons  so  offending,  shall  be  deemed  guilty 
of  an  affray ;  be  fined  not  exceeding  twenty  dollars,  or  im* 
prisoned  not  exceeding  five  days  each.    2  R.  8.  459. 

OHABGB. 

That  A.  B.  and  C.  D.,  on  the day  of ,  in  the  year ,. 

at  said  county,  in  a  certain  public  street  and  highway  there  situate, 
unlawfully,  by  agreement,  fought  each  other,  and  then  and  therer 
and  thereby  made  an  affray.    Bickneirs  Grim.  Pr.  395. 

Highway — Pviblic  place. — A  highway  is  not  necessarily  a  "  pub- 
lic place,''  within  the  meaning  of  the  statute  defining  an  affray. 
29  Ind.  206. 

Evidence — Presumption. — ^Indictment  against  two  persons  for  an 
affray.  The  only  proof  was  that  the  defendants  were  seen  in  close 
combat  lying  on  the  ground.  Held,  that  this  evidence  was  not 
sufficient  to  support  the  indictment. 

The  law  does  not  presume,  under  those  circumstances,  that  the 
parties  foaght  by  agreement.     1  Biackf  377. 

Former  conviction — Assault  and  battery. — A  person,  after  having 
been  convicted  of  an  affray,  before  a  court  of  competent  jurisdic- 
tion, can  not,  for  the  same  act  that  gave  rise  to  such  prosecution,  be^ 
convicted  of  an  assault  and  battery ;  and  this  rule  applies,  althoagh 
the  affidavit  upon  which  the  conviction  for  the  affray  was  had  may^ 
have  been  defective.     40  Ind.  18. 

Same. — Where  the  state  prosecutes  and  convicts  for  the  afi^ay,. 
she  assumes  that  the  act  or  acts  committed  constituted  that  offense, 
and  having  had  the  conviction,  she  can  not  be  heard  to  say  that 
the  game  act  or  acts  constitated  another  and  different  misdemeanor, 
and  obtain  another  conviction  therefor.    Ibid. 

An  information  for  an  affray  must  state  not  only  that  the  de-- 
fendants  fought  in  a  public  place,  but  whom  or  what  they  fought* 
8  Ind.  182. 

Venue. — In  an  indictment  for  an  affray,  it  is  sufficient  to  allege 
the  county  where  the  offense  was  committed,  without  specifyin^^ 
the  township.    4  Ind.  604. 
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8bc.  88.    DiSTUBBiNa  Lawvttl  Assembly — Camp  Meetings — 

Faibs. 

Sec.  87.  If  any  person  shall  disturb  any  religious  society  or 
any  member  thereof,  when  met  or  meeting  together  for  pub- 
lic worship,  or  shall  sell  or  give  away  any  spirituous  liquor  at 
any  booth,  wagon,  shed,  or  open  place,  or  in  any  building 
temporarily  erected  for  the  purpose  of  selling  therein  such 
liquors  within  two  miles  of  any  collection  of  a  portion  of  the 
citizens  of  this  state,  convened  for  the  purpose  of  worship,  or 
shall  disturb  any  collection  of  the  people  convened  for  any 
lawful  purpose,  sach  person  shall  be  fined  not  exceeding  fifty 
nor  less  than  five  dollars,  and  imprisonment  not  exceeding 
thirty  days  may  be  added.    2  R.  8.  472. 

Sec.  1.  If  any  person  shall  erect,  bring,  keep,  continue,  or 
maintain  any  booth,  tent,  wagon,  hnckster-shop,  or  other 
place  for  the  sale  of  intoxicating  liquors,  cider,  beer,  or  other 
drinks,  or  for  the  sale  of  any  other  article  whatever,  or  shall 
sell  or  give  away  any  intoxicating  liquors,  cider,  beer,  or  other 
drinks,  or  any  other  article  whatever,  or  shall  keep  or  exhibit 
any  gaming  table,  roulette,  shuffle-board,  faro  bank,  nine-pin 
or  ten-pin  alley,  or  billiard  table,  or  any  other  gaming  or 
wagering  apparatus,  whereby  any  money  or  article  of  value 
may  be  lost  or  won  ;  or  any  person  who  magr  be  the  owner 
or  proprietor  of  any  real  property,  or  who  shall  rent  or  per- 
mit the  same  to  be  occupied  for  any  such  purpose,  within  one 
mile  of  any  collection  of  any  inhabitants  of  this  state  met 
together  for  worship,  or  any  agricultural  fair  or  exhibition,  or 
who  shall,  by  any  loud  and  unnecessary  talking,  hallowing, 
or  by  any  threatening,  abusive,  profane,  or  obscene  language  or 
violent  actions,  or  by  any  other  rude  behavior,  interrupt,  mo- 
lest, or  disturb  such  religious  meeting,  or  agricultural  fair  or 
exhibition,  or  any  person  present  thereat,  or  going  to  or  re- 
turning therefrom,  or  who  shall,  in  like  manner,  molest  or 
disturb  any  meeting  of  inhabitants  of  this  state  met  together 
for  any  lawful  purpose,  shall  be  fined  in  any  sum  not  more 
than  twenty-five  dollars  nor  less  than  five  dollars. 


264  CRIMES  AND   0FPBM8BS. 

Disturbing  lawful  aMembly^Gmnp  meetings — Fairs. 

Sec.  2.  The  preceding  section  shall  not  be  construed  to  in* 
elude  such  persons  as  may  carry  on  their  regular  business  at 
their  usual  places  of  transacting  the  same,  nor  persons  as 
may  own  in  fee  simple  the  realty  within  one  mile  of  the 
places  named  in  section  one  of  this  act,  who  shall  desire  to 
carry  on,  in  his  or  their  own  person,  the  business  of  provid- 
ing food  for  the  persons  or  the  stock  of  those  attending  the 
places  above  named ;  nor  to  such  persons  as  may  have  the 
permission  of  those  having  charge  of  any  such  meeting  or 
exhibition,  to  establish  suitable  places  for  the  purpose  of  fur- 
nishing food  for  those  attending  the  same,  for  horses,  cattle, 
or  other  stock,    2  R.  S.  472,  473.    Act  March  8, 1859. 

CHARGES. 

1.  Disturbing  religious  meeting,    (Sec.  37.) 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

couoty,  unlawfully  interrupted,  molested,  and  disturbed  a  certain 
collection  of  divers  inhabitants  of  the  State  of  Indiana,  then  and 
there  mot  together  for  religious  worship,  by  then  and  there  unlaw- 
fully whistling,  stamping  with  his  feet,  laughing  loudly,  whooping, 
squealing,  and  shouting.     Bicknell's  Crim.  Pr.  460,  461. 

2.   Selling  liquors. 

That  A.  B.,  on  the         »  day  of ,  in  the  year ,  at  said 

county,  and  within  one  mile  of  a  certain  collection  of  divers  inhab- 
itants of  the  Stfkte  of  Indiana,  then  and  there  met  together  for 
worship,  at  a  certain  "  camp  meeting,"  did  unlawfully  sell  to  one  C. 
D.  one  quart  of  intoxicating  liquor,  at  and  for  the  price  of  fifty 
cents,  ho,  the  said  A.  B.,  not  then  and  there  carrying  on  his  regular 
business  at  his  usual  place  of  transacting  the  same,  nor  being  the 
owner  in  fee-simple  of  any  realty  within  one  mile  of  said  assembly, 
upon  which  said  sale  was  made,  or  one  who  then  and  there  desired 
to  carry  on  in  his  own  person  the  business  of  providing  food  for 
the  persons  or  stock  of  those  attending  said  meeting,  nor  having 
any  license  or  leave,  then  and  there,  to  make  said  sale. 

■ 

FORM   AND  CONTENTS. 

Singing  school — Lawful  assembly — Necessary  allegation  as  to, — ^In 
a  prosecution  under  the  act  of  November  30,  1865,  for  molesting  or 
disturbing  a  meeting  other  than  those  for  the  purposes  specifically 
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named  in  said  act,  the  affidavit,  information,  or  indictment  sboald 
aver  that  it  was  a  meeting  for  a  lawful  purpose,  and  an  affidavit 
which  described  the  meeting  as  '^  a  certain  collection  of  divers  in- 
habitants of  the  State  of  Indiana,  met  together  as  a  singing' 
flchool,"  was  bad  on  motion  to  quash.  63  Ind.  360.  See  28 
Ind.  364. 

Negative  averment. — Where,  in  a  prosecution  by  affidavit  and  in- 
formation, for  selling  articles  in  violation  of  the  act  "  for  the  better 
protection  of  religious  meetings,  agricultural  faii-s,  and  oUier  law- 
ful assemblages  of  the  people"  (2  K.  S.  472),  the  affidavit  does  not 
negative  the  existence  of  facts  by  which,  under  section  2  of  said 
act,  the  seller  would  be  excepted,  it  is  bad,  and  the  information 
should  be  quashed,  on  motion.     50  Ind.  291. 

Statute  construed, — In  order  to  constitute  a  violation  of  the  stat- 
ute for  the  protection  of  religious  meetings,  etc.  (2  R.  S.  472),  tho 
sale,  not  merely  of  articles  specifically  named  in  the  statute,  but  of 
any  other  articles,  is  sufficient,  if  the  circumstances  otherwise  bring 
the  case  within  the  statute.     33  Ind.  450. 

Singing  school.— -An  information  charging  the  defendants  with 
disturbing  a  meeting,  met  as  a  singing  school,  by  forcing  their  way 
into  tho  house  against  the  rules,  and  making  a  great  noise  by  loud 
and  boisterous  talking,  was  held  good.     28  Ind.  364. 

Same — Definition  of  crimes, — The  act  of  May  31,  1852,  requiring 
that  crimes  and  misdemeanors  shall  be  defined  by  statute,  etc.,  is 
not  binding  as  a  rule  of  legislation.     Ibid. 

Duplicity — Name  of  society, — An  indictment  for  disturbing  a  re- 
ligious society,  etc.,  may  charge  the  defendant,  in  the  same  count, 
with  disturbing  the  society  and  its  members.  Such  indictment 
need  not  state  the  name  of  the  society.    6  Blackf.  109. 

Questions  for  the  jury , — In  a  prosecution  for  disturbing  a  religious 
meeting,  the  question  whether  the  society  is  "  met  together "  or 
dispersed,  after  the  benediction,  shall  go  to  the  jury,  upon  proper 
instructions  as  to  the  protection  afforded  by  the  statute.  14 
In4. 429. 

Sbc.  89.    Carrying  Weapons  Unlawfully. 

Sbo.  1.  Every  person,  not  being  a  traveler,  who  shall  wear 
or  carry  any  dirk,  pistol,  bowie-knife,  dagger,  sword  in  cane, 
or  any  other  dangerous  or  deadly  weapon,  concealed,  or  who 
shall  carry  of  wear  any  such  weapon  openly,  with  the  intent 
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or  avowed  purpose  of  injuring  his  fellow-man,  shall,  upon 
conyiction  thereof,  be  fined  in  any  sum  not  exceeding  five 

hundred  dollars.    2  U.  S.  483.    Act  February  18,  1859. 

• 

CHABQES. 

1.  Carrying  concealed  weapon. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully  carried  concealed  a  certain  dangerous  and 
deadly  weapon,  to-wit,  a  pistol,  he,  the  said  A.  B.,  not  being  then 
and  there  a  traveler. 

2.  Carrying  weapons  openly  for  the  purpose  of  injury. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully  and  openly  carried  and  wore  a  certain  danger- 
ous and  deadly  weapon,  to-wit,  a  pistol,  with  the  intent  and  pur- 
pose, by  him  then  and  there  avowed,  of  shooting  and  injuring  his 
fellow-man,  to-wit,  one  G.  D.,  then  and  there  being.  BicknelFs 
Crim.  Pr.  398. 

Information  held  sufficient. — An  information  for  carrying  con- 
cealed weapons  will  be  Bufficient  if  it  sabstantially  follow  the  lan- 
guage of  the  statute  on  that  subject,  and  it  need  not  allege  that  the 
defendant  unlawfully  carried  said  weapon,  or  was  in  the  habit  of 
carrying  the  same,  etc.    20  Ind.  106. 

Constitutional  law. — It  was  ?ield  in  this  case,  that  the  statute  of 
1831,  prohibiting  all  persons  except  travelers  from  wearing  or  car- 
rying concealed  weapons,  is  not  unconstitutional.     3  Blackf  229. 

An  indictment  for  carrying  a  pistol  concealed,  etc.,  need  not  state 
that  the  pistol  was  loaded.    6  Blackf  31. 

Evidence — Negative  averment. — Under  an  indictment  charging 
the  defendant  with  carrying  a  concealed  weapon,  he  not  being  a 
traVeler,  it  is  not  incumbent  on  the  state  to  prove  such  negative, 
the  affirmative  being  matter  of  defense.     52  Ind.  516, 

TJie  motive  for  carrying  is  immaterial.     7  Blackf.  571. 

ft 

Sbc.  20.    Rescue — Obstructing  Lboal  Process — ^Failure  to 

Assist  in  Serving  Process. 

Sec  42.  Every  person  who  shall  obstruct  the  execution  of 
any  legal  process,  or  who  shall  forcibly  free  any  person  from 
legal  arrest,  knowing  such  person  to  be  under  arrest,  shall  be 
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fined  not  exceeding  ten  thousand  dollars,  or  be  imprisoned 
not  exceeding  six  months.    2  R.  S.  474. 

Sec.  45.  Every  person  required  by  any  sheriff,  or  his  depu-^ 
ties,  or  by  any  coroner,  constable,  or  any  conservator  of  the- 
peace,  to  assist  him  in  the  execution  of  his  office,  or  in  the 
service  of  any  process,  and  failing  to  obey,  shall,  upon  con- 
viction, be  fined  in  any  sum  not  exceeding  one  hundred  dol- 
lars, unless  he  show  a  valid  cause  for  not  obeying.     Ibid. 

CHARGES. 

1.  Obstructing  legal  process. 

That  on  the  day  of ,  in  the  year ,  at  said  county,. 

one  A.  B.  came  before  C.  D.,  who  was  then  and  there  a  justice 
of  the  peace  within  and  for  said  county,  and  then  and  there^ 
before  said  justice  made  his  affidavit  in  writing,  in  the  words  and 
figures  following,  to-wit,  [here  insert  the  affidavit']^  and  the  said  'A. 

B.  was  then  and  there  by  the  said  justice  duly  sworn  to,  and  then 
and  there  subscribed  the  said  affidavit ;  and  that  thereupon  the  said 

C.  D.,  as  such  justice,  then  and  there  issued  his  warrant  and  legal 
process,  under  his  hand  and  seal,  commonly  called  a  search  war- 
rant, in  t1)e  words  and  figures  following,  to-wit,  [here  insert  the- 
warrant"]^  and  the  said  C,  D.,  then  and  there  delivered  the  said 
warrant  to  E.  F.,  who  was  then  and  there,  and  still  is,  one  of  the  con- 

Btables  in  and  for  the  township  of ,  in  said  county,  and  the 

said  E.  F.,  constable  as  aforesaid,  then  and  there  proceeded  to  ex- 
ecute said  search  warrant,  and  then  and  there  went  to  the  house  of 
G.  H.,  named  in  said  search  warrant  and  legal  process,  and  was  then 
and  there  about  to  enter  said  house  to  execute  said  legal  process,  and 
that  one  £.  L.  then  and  there  unlawfully  obstructed  the  execution  of 
said  search  warrant  and  legal  process,  by  then  and  there  standing  in 
the  door  of  said  house  with  a  gun  pointed  at  the  said  E.  F!,  and  then 
and  there  threatening  to  blow  out  the  brains  of  the  said  E.  F.,  if  he 
advanced  a  single  step,  by  means  whereof  the  execution  of  said  le- 
gal process  was  then  and  there  unlawfully  obstructed  and  prevented 
by  the  said  K.  L.    Bicknell's  Grim.  Pr.  432, 433. 

2.  Rescue, 

That  A.  B.,  oii  the day  of ,  in  the  year ,  at  said 

^nnty,  went  before  G.  D.,  who  was  then  and  there  a  justice 
of  the  peace  within  and  for  said  county,  and  then  and  there  made- 
\Sm  affidavit  in  the  words  and  figures  following,  to-wit,  [here  m- 
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•sert  the  affidavit'],  and  the  said  A.  B.  was  then  and  there  daly 
sworn  to  said  affidavit  before  said  justice,  and  thousand  there  sub- 
scribed the  same ;  and  the  said  G.  D.  then  and  there  issued  his  cer- 
tain warrant  under  his  hand  and  seal,  as  such  justice  of  the  peace, 
in  the  words  and  figures  following,  to-wit,  [here  insert  the  warrant]^ 
and  then  and  there  delivered  the  same,  to  be  executed,  to  one  E.  F., 
who  was  then  and  there,  and  is  now,  one  of  the  constables  within 

itnd  for  the  township  of ,  in  said  county  ;  and  the  said  E.  F.^ 

as  such  constable,  afterward  and  by  virtue  of  said  warrant,  to-wit^ 
on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  duly  arrested 
the  said  G.  H.,  named  in  said  warrant,  and  took  him  into  custody,  and 
was  then  and  there  forthwith  duly  and  lawfully  proceeding  to  bring 
him  before  the  said  G.  D.,  pursuant  to  the  command  of  said  warrant ; 
and  afterward  and  while  the  said  Gt.  H.  was  so  in  lawful  custody,  as 
aforesaid,  one  K.  L.,  then  and  there  knowing  the  said  G.  H.  to  be  law- 
fViily  under  arrest,  as  aforesaid,  unlawfully,  in  and  upon  the  said  E. 
F.  did  make  an  assault,  and  him,  the  said  E.  F.,  did  then  and  there 
unlawfully  touch,  strike  and  beat,  and  then  and  there  and  thereby, 
well  knowing  the  said  G.  H.  to  be  lawfully  under  arrest  and  in  the 
custody  of  the  said  E.  F.  as  aforesaid,  unlawfully  and  forcibly  did 
free  the  said  G.  H.  from  said  legal  arrest,  and  then  and  there  un- 
lawfully and  forcibly  did  rescue  and  put  the  said  G.  H.  at  large,  to 
go  whithersoever  he  would.     Bickneli's  Grim  Pr.  434. 

3.  Failing  to  assist  in  serving  process. 

That    on    the  day  of  ,  in    the    year  ,  at  said 

county,  one  A.  B.  was  a  justice  of  the  peace  within  and  for  said 
•county,  and  then  and  there  made  his  certain  warrant,  under  his 
hand  and  seal  as  such  justice,  and  then  and  there  issued  and  deliv- 
ered the  same  to  one  G.  B.,  who  was  then  and  there  one  of  the  con- 
stables of township,  in  said  county,  to  be  by  him  executed 

according  to  law,  which  said  warrant  was  in  the  words  and  figures 
following,  to-wit,  [here  insert  an  exact  copy  of  the  warrant],  and 
that  the  said  G.  D.,  constable  as  aforesaid,  afterward,  to-wit,  on 
the  day  and  year  aforesaid,  at  said  county,  by  virtue  of  the  said 
warrant,  duly  arrested  the  said  E.  F.,  named  in  said  warrant,  and 
took  him  into  lawful  custody,  pursuant  to  the  command  of  said 
warrant,  and  that  afterward,  and  while  the  said  E.  F.  was  in  the  law- 
ful  custody,  as  aforesaid,  of  the  said  G.  D.,  to-wit,  on  the  day  and 
year  last  aforesaid,  and  at  the  county  aforesaid,  he,  the  said  E.  F., 
then  and  there  unlawfully  attempted  to  escape  from  said  custody, 
4ind  that,  thereupon,  one  G.  H.  was  then  and  there  present,  and 
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was  informed  then  and  there  that  the  said  G.  D.  was  such  constable^ 
as  aforesaid,  and  had  the  said  E.  F.  in  lawful  custody,  as  aforesaid, 
and  was  then  and  there  required  by  the  said  C.  D.  to  assist  him  in 
the  execution  of  his  said  office  of  constable,  as  aforesaid,  to  prevent 
the  said  E.  F.  from  escaping  from  the  lawful  custody  aforesaid,  and 
that  said  G.  H.,  then  and  there,  without  showing  or  having  any  valid 
excuse  for  not  obeying  said  requirement  of  the  said  C.  D.,  unlawfully 
refused  and  failed  to  obey  said  requirement,  and  then  and  tber& 
would  not  and  did  not  assist  said  C.  D.  in  the  execution  of  his  said 
office,  pursuant  to  said  requirement,  he  the  said  G.  H.  then  and 
there  not  having  or  showing  a  valid  cause  or  excuse  for  not  obeying^ 
said  requirement,  by  reason  whereof,  the  said  E.  F.  then  and  there 
unlawfully  escaped  from  the  lawful  custody  aforesaid.  Bicknell's 
Crim.  Pr.  435,  436. 

FORM  AND  CONTENTS. 

Obstructing  legal  process. — A.n  information  alleged  that  the  officer 
arrested,  upon  a  warrant,  one  F.,  who  was  charged  with  larceny, 
but  it  alleges  that  while  making  the  arrest,  one  G.,  then  and  there 
knowing  the  officer  had  a  warrant  for  F.,  and  was  endeavoring  to 
arrest  him,  did  assault,  beat,  and  resist  the  officer  while  executing- 
the  process.     Held,  sufficient.     21  Ind.  474. 

Nature. of  obstruction. — That  the  obstruction  was  not  sufficient  to 
prevent  the  arrest  does  not  render  the  obstruction  innocent.     Ibid. 

Same — What  indictment  must  show. — An  indictment  for  obstruct- 
ing the  execution  of  a  search  warrant  must  show  the  warrant  to 
be  legal ;  and  it  must,  therefore,  show  that  the  warrant  appeared 
upon  its  face  to  be  founded  on  a  sufficient  affidavit.     6  Blackf  344. 

Failing  to  assist  in  serving  process. — A  person  acting  as  a  special 
constable  to  execute  a  warrant  is  authorized  to  command  assistance, 
in  case  of  opposition.    2  Blacicf  127. 

Saine — Indictment. — The  refusal,  without  a  sufficient  excuse,  to- 
assist  a  constable  in  preventing  the  escape  of  a  person  in  his  cus- 
tody is  an  indictable  offense. 

The  indictment  in  such  case  must  show  that  the  defendant  was 
informed  of  the  official  character  of  the  constable.    6  Blackf  277. 


8eo.  41.    Escape — ^Aiding  Escape. 

Sec.  48.  If  any  officer,  whose  duty  it  may  be  to  have  the 
custody  of  prisoners,  charged  with  or  convicted  of  any  of- 
fense against  any  law  of  this  state,  shall  negligently  suffer 
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jtny  SQch  prisoner  to  escape  out  of  his  custody,  he  shall  be 
iined  not  exceeding  ten  thousand  dollars.    2  B.  S.  474. 

Sec.  44.  Every  person  who  shall  aid  any  prisoner,  lawfully 
•committed  to  any  place  of  confinement,  in  an  attempt  to  es^ 
cape  therefrom,  or  who  shall  convey  into  such  place  of  con- 
finement anything,  with  intent  to  facilitate  the  escape  of  such 
prisoner,  shall  be  punished  by  imprisonment  in  the  county 
jail  not  exceeding  twelve  months,  or  be  fined  not  exceeding 
five  hundred  dollars,  or  by  both  such  fine  and  imprisonment. 
Ibid. 

Sec  50.  Every  person  not  standing  in  the  relation  of  hus- 
band or  wife,  parent  or  grandparent,  bhild  or  grandchild, 
brother  or  sister,  by  consanguinity  or  afElnity,  or  master  or 
^ipprentice,  to  any  person  guilty  of  any  felony,  who  shall,  af- 
ter the  commission  of  such  crime,  harbor,-  conceal  or  assist 
any  such  offender,  with  intent  that  he  shall  escape  from  de- 
tection or  punishment,  shall  be  deemed  an  accessory  after  the 
iact,  and,  upon  conviction  thereof,  shall  be  imprisoned  in  the 
state's  prison  not  less  than  one  nor  more  than  five  years.  2 
R.  S.  447.     (See  Accessory.) 

Sec.  51.  Every  person  who  shall  be  guilty  of  any  crime 
punishable  by  the  provisions  of  the  last  two  preceding  sec- 
tions, may  be  indicted  and  convicted  before  or  after  the  prin- 
•cipal  ofiendcr  is  indicted  and  convicted.    Ibid. 

Sec  52.  If  any  officer  whose  duty  it  may  be  to  have  the 
-custody  of  any  prisoner  charged  with  or  convicted  of  any 
-crime,  the  punishment  for  which  is  death,  shall  voluntarily 
sutter  such  prisoner  to  escape,  such  officer,  on  conviction, 
shall  be  imprisoned  in  the  state's  prison  not  more  than  twenty- 
one,  nor  less  than  two  years.    Ibid.    (See  Official  Misconduct) 

Sec  53.  If  any  officer,  whose  duty  it  may  be  to  have  the 
•custody  of  any  prisoner  charged  with  or  convicted  of  any 
felony,  the  punishment  for  which  is  confinement  in  the  state's 
prison,  shall  voluntarily  suffer  such  prisoner  to  escape  from 
liis  custody,  such  officer,  upon  conviction  thereof,  shall  suffer 
the  punishment  incident  to  the  crime  with  which  such  pris- 
oner, thus  escaping,  shall  have  been  charged  or  convicted. 
Id.  448.    (See  Official  Misconduct.) 
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8eg.  54.  If  any  other  person  than  the  officer  who  has  the 
•custody  of  any  prisoner  charged  with  or  convicted  of  a  felony, 
shall  aid  or  accomplish  the  escape  of  any  such  prisoner,  such 
person,  on  conviction  thereof,  shall  be  imprisoned  in  the  state's 
prison  not  more  than  twenty-one  nor  less  than  two  years. 
Ibid. 

Sec.  56.  Every  convict  confined  in  the  state's  prison  who 
shall  escape  therefrom,  upon  conviction,  shall  be  imprisoned 
in  the  state's  prison  not  exceeding  double  the  length  of  time 
for  which  such  escaping  convict  was  originally  sentenced,  to 
commence  from  the  expiration  of  the  original  term  of  his  or 
her  imprisonment.    Ibid. 

Sec.  56.  If  any  prisoner  confined  in  the  state's  prison  shall 
-escape  therefrom,  he  or  she  may  be  retaken  and  imprisoned 
again,  notwithstanding  the  term  for  which  he  or  she  was  sen- 
tenced to  be  imprisoned  may  have  expired  when  he  or  she 
shall  be  retaken,  and  shall  remain  so  imprisoned  until  tried 
for  such  escape,  or  until  he  or  she  be  discharged  on  a  failure 
to  prosecute  therefor.    Ibid. 

OHA&GSS. 

1.   Aiding  prisoner  to  escape. 

That  on  the day  of         ,  in  the  year  -; ,  the  grand  jarors 

for  the  county  of ,  and  State  of  Indiana,  duly  impaneled, 

charged,  and  sworn,  at  the term  of  the circuit  court,  in 

the  year ,  returned  into  said  court  an  indictment  in  the  words 

and  figures  following :  [here  insert  an  exact  copy  of  the  indictment], 
which  indictment  was  then  and  there  duly  filed  in  said  court  by 
W.  W.  T  ,  Esq.,  who  was  then  and  there  the  clerk  of  said  court, 

and  said  indictment  was  signed ,  and  indorsed,  **  a  true 

bill," ,  foreman ;  and  that  afterward,  to-wit,  on  the  day 

day  of ,  in  the  year ,  a  warrant  was  issued  by  the  said 

W.  W.  T.,  Esq.,  the  clerk  of  said  court,  ift  the  words  and  figures 
following,  to-wit,  [here  insert  a  copy  of  the  warrant],  which  satd 
warrant  was  then  and  there  signed  by  the  said  clerk  of  said  court, 
and  sealed  with  the  seal  of  said  court,  and  was  afterward,  to-wii. 

on  the day  of ,  in  the  year ,  at  said  county,  delivered 

by  said  clerk  to  S.  S.,  Esq.,  then  the  sheriff  of  said  county,  to  be  by 
him  executed  »ccording  to  law  ;  and  that  afterward,  to-wit,  on  the 
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day  of ,  in  the  year ,  at  said  county,  the  said  sheriff^ 


by  virtue  of  said  warrant,  duly  arrested  and  took  into  custody  the 
body  of  the  said  A.  B.,  named  in  said  warrant,  and  him  then  and 
there  lawfully  committed  to  the  jail  of  said  county,  the  samebeii^g^ 
the  proper  place  of  confinement  in  such  case  made  and  provided; 

and  that  afterward,  to- wit,  on  the  day  of ,  in  the  year 

,  at  said  county,  and  while  the  said  A.  B.  was  so  lawfully  com- 
mitted to  said  place  of  confinement,  as  aforesaid,  one  C.  D.  unlaw- 
fully did  convey  and  cause  to  be  conveyed  into  said  place  of  con- 
finement two  steel  files,  being  instruments  proper  to  facilitate  the 
escape  of  prisoners,  with  intent  then  and  there  and  thereby  to  fa- 
cilitate the  escape  of  the  said  A.  B.  from  said  place  of  confinement. 
Bickneirs  Crim.  Pf.  438. 

2.   Aiding  felons  to  escape. 

That  C.  D.,  on  the day  of ,  in  the  year ,  at  said 

county,  feloniously  stole,  took,  led,  and  drove  away  one  horse,  of 
the  value  of  one  hundred  dollars,  of  the  goods  and  chattels  of  E.  F., 

and  that  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  not  being  the  husband  or  wife,  parent  or  grandparent, 
child  or  grandchild,  brother  or  sister,  by  consanguinity  or  affinity,  or 
master  or  apprentice  to  the  said  C.  D.,  and  then  and  there,  well 
knowing  that  said  C.  B.  had  committed  said  felony,  did,  then  and 
there,  after  the  commission  of  said  felony,  feloniously  and  knowingly 
did  harbor  and  assist  said  C.  D.,  wilh  intent  that  said  C.  D.  should 
escape  from  detection,  by  then  and  there  feloniously  and  knowingly 
concealing  said  C.  D.  in  the  barn  of  him,  the  said  A.  B.,  and  by  then 
and  there  feloniously  and  knowingly  taking  said  C.  D.  by  night,  in. 
a  covered  wagon,  beyond  the  limits  of  the  State  of  Indiana.  Bick- 
neirs Crim.  Pr.  485.     (See  Official  Misconduct.) 

Escape. — Negligence  need  not  be  proved,  for  the  law  implies  it^ 
and  if  the  officer  is  not  at  fault  in  suffering  the  prisoners  to  escape,, 
he  must  prove  it.     Bicknell's  Crim.  Pr.  437,  438. 

Escape  after  conviction. — When  the  accused  is  on  bail,  the  return 
of  a  verdict  of  guilty  does  not,  of  itself,  terminate  his  right  to  his- 
liberty  or  place  him  in  the  custody  of  the  sheriff,  nor  does  it  giv& 
to  the  sheriff  any  right  to  arrest  or  imprison  him,  and  hence  & 
prosecution  can  not  be  maintained,  under  such  circumstances^ 
against  one  who  aids  in  the  escape  of  the  accused.     28  Ind.  205. 

Convict — Escape. — Where  a  prisoner  escapes  after  conviction,  and 
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18  not  retaken  until  after  the  expiration  of  the  time  for  which  he 
was  sentenced,  he  may  bo  held  until  he  has  completed  the  full  term 
for  which  he  was  sentenced.     29  Ind.  106. 

Same— Statute  construed,— The  statute  (2  R.  S.,  §§  55, 56,  p.  448) 
was  not  intended  to  change  the  common-law  rule  in  regard  to  the 
capture  of  escaped  felons,  but  only  to  authorize  an  additional  hold- 
ing afler  the  sentence  has  been  fulfilled,  until  a  prosecution  can  be^ 
instituted  for  the  escape.     Ibid. 


SeO.  42.      COMPOUKDINQ   AND   CONCEALING   CbIME. 

Sec.  1.  Every  person  who,  having  knowledge  of  the  actual 
commission  of  a  crime  of  the  grade  of  felony,  takes  any 
money  or  property  of  another,  or  any  gratuity  or  reward,  or 
any  engagement  or  promise  therefor,  upon  any  agreement  or 
nnderstanding,  express  or  implied,  to  compound  or  conceal 
such  crime,  or  to  abstain  from  any  prosecution  therefor,  or  to 
withhold  any  evidence  thereof,  or  do  any  act  to  encourage  or 
procure  the  absence  of  witnesses  or  other  testimony,  on  the  ex- 
amination or  trial  of  such  charge,  shall  be  deemed  guilty  of  a 
felony,  and,  upon  conviction,  shall  be  punished  as  follows : 
First.  By  imprisonment  in  the  state  prison  not  less  than  one 
nor  more  than  seven  years,  or  in  the  proper  county  jail  not 
exceeding  one  year,  where  the  crime  compounded  is  one  pun- 
ishable either  by  death  or  by  imprisonment  in  the  state  prison 
for  life.  Second.  By  imprisonment  in  a  state  prison  not  less 
than  six  months  nor  (more)  than  five  years,  or  in  the  proper 
county  jail  not  exceeding  six  months,  where  the  crime  com- 
pounded is  one  punishable  by  imprisonment  in  the  state 
prison  for  any  other  term  than  life. 

Sbc.  2.  Every  person  who,  having  knowledge  of  the  actual 
commission  of  a  crime  of  the  grade  of  a  misdemeanor  or  vio- 
lation of  a  statute  for  which  a  pecuniary  or  other  penalty  or 
forfeiture  is  prescribed,  takes  any  money  or  property  of  an- 
other, or  any  gratuity  or  reward,  or  any  engagement  or 
promise  therefor,  upon  any  agreement  or  understanding,  ex- 
pressed or  implied,  to  compound  or  conceal  such  crime  or 
18 
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Tiolation  of  statute,  or  to  abstain  from  any  prosecution  thereof, 
or  to  withhold  any  evidence,  or  to  do  any  act  to  encourage 
•or  procure  the  absence  of  witnesses,  or  other  testimony,  on 
the  examination  or  trial  of  such  charge,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be 
punishable  by  imprisonment  in  the  proper  county  jail  not 
exceeding  one  year,  or  by  fine  not  exceeding  one  thousand 
•dollars,  or  by  both  such  fine  and  imprisonment. 

Sbc.  3.  Every  person  who  takes  any  money  or  property  of 
another,  or  any  gratuity  or  reward,  or  any  engagement  or 
promise  therefor,  upon  any  agreement  or  understanding,  ex- 
fpress  or  implied,  to  compound,  discontinue,  or  delay  any 
prosecution  then  pending  for  any  crime  or  violation  of  stat- 
xite,  or  to  withhold  any  evidence  in  aid  thereof,  or  do  any 
act  to  encourage  or  procure  the  absence  of  witnesses,  or  other 
testimony,  on  the  examination  or  trial  of  such  charge,  shall  be 
•deemed  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall 
be  punishable  by  imprisonment  in  the  proper  county  jail  not 
exceeding  one  year,  or  by  fine  not  exceeding  one  thousand 
•dollars,  or  by  both  such  fine  and  inprisonment. 

Sec  4.  The  provisions  of  this  act  shall  not  apply  to  any 
person  standing  in  the  relation  of  husband  and  wife,  parent 
or  grandparent,  child  or  grandchild,  brother  or  sister,  by  con- 
sanguinity or  affinity,  or  master  or  apprentice  to  the  party  ac- 
cused. 2  R.  S.  452,  453.  Act  March  11, 1867.  (See  BrWery ; 
Escape;  Official  Misconduct;  Principal  and  Accessory.) 

GHARGSS. 

1.  Compounding  and  concealing  felony. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  one  silver  watch  of  the  value  of  twenty  dollars,  of  the 
goods  and  chattels  of  one  C.  D.,  then  and  there  being  found,  felo- 
niously did  steal,  take,  and  carry  away,  and  that  the  said  0.  D., 
having  actual  knowledge  of  the  commission  of  said  crime,  but  un- 
lawfully, feloniously,  and  unjustly  contriving  and  intending  to  pre- 
vent the  due  course  law  in  this  behalf,  and  to  procure  the  said  A.  B. 

to  escape  with  impunity,  afterward,  to-wit,  on  the day  of , 

in  the  year  ,  at  said  county,  feloniously  did  have  an  agree- 

anent  with   said  A.  B.  to  compound,  and  then   and  there  did 
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-compound  the  said  felony  with  the  said  A.  B.,  and  did  then 
and  there  feloniously  and  corruptly  receive  and  take  from  the 
iBaid  A.  B.  one  United  States  treasury  note,  of  the  denomination  and 
value  of  ten  dollars,  and  of  the  personal  property  of  said  A.  B., 
for  and  as  a  reward  for  compounding  for  the  said  felony,  and  for 
<ie8^sting  from  all  prosecution  of  the  said  A.  B.  for  the  felony  afore- 
said; and  that  the  said  C.  D.,  there,  on  the  day  aforesaid,  did  there- 
upon desist,  and  from  that  time  hitherto  hath  desisted  from  all 
prosecution  of  the  said  A .  B.  for  the  felony  aforesaid,  to  the  great 
liindranee  of  public  justice.     See  Whart.  Free.  895. 

2.  Compounding  misdemeanor. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

•county,  unlawfully  sold  to  C.  D.  intoxicating  liquor  in  a  less  quan- 
tity than  a  quart,  to-wit,  one  gill  of  whisky,  at  and  for  the  price 
of  ten  cents,  he,  the  said  A.  B.,  not  then  and  there  having  a  license 
to  sell  intoxicating  liquor  in  a  less  quantity  than  a  quart  at  a  time ; 
and  that  the  said  C.  D.,  well  knowing  of  the  actual  commission  of 
43aid  offense  by  the  said  A.  B.,  but  unlawfully  and  unjustly  con- 
triving and  intending  to  prevent  the  due  course  of  law  in  this  be- 
half, and  to  procure  the  said  A.  B.  to  escape  with  impunity,  after- 
ward, to-wit,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully,  and  for  the  sake  of  lucre,  did  have  an  agreement 
with  the  said  A.  B.  to  compound,and  then  and  there  unlawfully 
did  cohpound  with  the  said  A.  B.  for  the  said  offense,  and  did  then 
and  there  unlawfully  take  from  the  said  A.  B.,  as  a  reward  for  com- 
poundingsaid  offense,  and  for  abstaining  from  prosecuting  the  same, 
one  United  States  treasury  note  of  the  denomination  and  value  of 
fifly  dollars,  the  property  of  said  A.  B. ;  and  that  the  said  0.  D.,  on 
the  day  aforesaid,  did  thereupon  desist  and  abstain,  and  from  that 
time  hitherto  hath  desisted  and  abstained  from  all  prosecution  of 
.the  said  A.  B.  for  the  offense  aforesaid,  to  the  great  hindrance  of 
pablic  justice. 

Sec.  43.    Blaokmaiuno. 

Bec.  1.  If  any  person,  shall  either  verbally,  or  by  any  letter 
or  writing,  or  any  written  or  printed  communication,  demand 
o{  any  person  with  menaces,  any  chattel,  money,  or  oiher 
valuable  security;  or  if  any  person  shall  accuse,  or  threaten  to 
Accuse,  or  shall  knowingly  send  or  deliver  any  letter  or  writ- 
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ing,  or  any  written  or  printed  communication,  with  or  without 
a  name  subscribed  thereto,  or  signed  with  a  fictitious  name^ 
or  with  any  letter,  mark,  or  designation,  accusing  or  threaten- 
ing to  accuse,  any  person  of  any  crime  punishable  by  law,  or 
of  any  immoral  conduct,  which,  if  true,  would  tend  to  de- 
grade and  disgrace  such  person,  or  to  do  any  injury  to*  the 
person  or  property  of  any  one,  with  intent  to  extort,  or  gain 
from  such  person,  any  chattel,  money,  or  valuable  security,  or 
any  pecuniary  advantage  whatsoever,  or  with  an  intent  to  com- 
pel the  person  threatened  to  do  any  act  against  his  will,  with 
the  intent  aforesaid,  every  such  offender  shall  be  deemed 
guilty  of  a  felony,  and  shall,  upon  conviction,  be  imprisoned 
in  the  state  prison,  for  not  less  than  one  nor  more  than  live 
years,  to  which  may  be  added  a  fine  not  exceeding  one  thou- 
sand dollars.    2  R.  8-  449,  450.    Act  March  10, 1873. 

CHARGE. 

That  A.  B.,  on  the day  of ,  in  the  year  ,  at  said 

county,  feloniously  verbally  did  demand  of  and  from  C.  D.  a  large 
sum  of  money,  to-wit,  one  hundred  dollars,  and  did  then  and  there 
feloniously  verbally  threaten  to  accuse  the  said  C.  D.  of  a  crime 
punishable  by  law,  to-wit,  the  crime  of  larceny,  and  did  then  and 
there  feloniously  verbally  threaten  and  declare  to  the  sai^  C.  D. 
that  he,  the  said  A.  B.,  would  forthwith  go  before  the  grand  jury 

of  said  county,  then  in  session  at ,  and  give  in  such  evidence 

to  said  jury  as  would  cause  the  said  jury  to  return  an  indictment 
against  him  the  said  C.  D.,  for  the  said  crime  of  larceny,  unless  he, 
the  said  C.  D.,  would  then  and  there  give  to  the  said  A.  B.  the  said 
sum  of  money,  to-wit,  one  hundred  dollars,  of  the  goods  and  chat- 
tels of  said  C.  D.,  with  intent  then  and  there  and  thereby  feloni- 
ously to  extort  and  gain  from  the  said  C.  D.  the  sum  of  one  hundred 
dollars  in  current  money. 

FORM  AND  CONTENTS. 

Indictment. — An  indictment  under  the  act  to  punish  an  attempt 
to  extort  money  or  property  under  throat  to  accuse  of  crime  or  im- 
morality (Acts  Eeg.  Sess.  1873,  p.  138),  need  not  allege  that  the 
party  against  whom  the  threat  was  made,  was  innocent  of  the 
crime  or  immorality  of  which  the  threat  was  made. 
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Bame. — Such  iDdictment  mQat  allege  to  whom  the  threat  was 
made.    50  Ind.  229. 


Seo.  44.    Body  SNATCHma. 

Sbc.  88.  Every  person  who  shall,  without  the  consent  of  the 
near  relatives  of  a  deceased  person,  or  without  the  consent  of 
«uch  deceased  person  being  had  in  his  or  her  life  time,  or  the 
'direction  of  the  coroner,  remove  the  dead  body  of  such  deceased 
person,  or  any  part  thereof,  from  interment  in  any  public  or 
private  burying  ground,  shall  be  fined  not  exceeding  one 
thousand  dollars.    2  B.  S.  473. 

OHABGES. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

county,  unlawfully  removed  the  dead  body  of  C,  D.,  a  deceased 
person,  from  interment  in  a  certain  public  burying  ground,  [or, 
from  interment  in  a  certain  private  burying  ground],  then  and  there 
situate,  without  the  consent  thereto  being  had  of  said  deceased  per- 
son in  his  lifetime,  and  without  the  consent  of  the  near  relative  of 
said  deceased  since  his  death,  and  without  the  direction  of  the 
<5oroner  of  said  county.    Bicknell's  Crim.  Pr.  462. 

Indictment — Not  necessary  to  use  the  word  unlawful. — The  disinter- 
ment of  a  corpse  is  indictable,  if  it  be  done  without  either  the  con- 
sent of  the  deceased  given  in  his  life  time,  or  of  his  near  relations 
given  subsequently  to  his  death. 

The  indictment,  in  such  case,  need  not  allege  the  disinterment 
to  be  unlawful.    4  Blackf  328. 

Same, — An  indictment  in  such  case,  charging  the  defendant  with 
removing  from  its  grave,  a  certain  deceased  child  of  -Z\^.  H.  Burke^ 
'*  that  "had  yet  no  name  given  to  it,"  without  the  consent,  etc.,  is 
sufficient.    6  Blackf  111. 

Aiding  and  abetting. — A  person,  without  being  actually  present 
at  the  unlawful  disinterment  of  a  dead  body,  may  be  found  guilty 
of  the  offense,  if,  with  the  intention  of  giving  assistance,  etc.,  he 
be  near  enough  to  afford  it,  should  it  be  needed.     Id.  110. 

On  the  trial  for  such  offense,  testimony  tending  to  pi'ove  the  de- 
fendant's co-operation,  etc.,  should  be  referred  to  the  jury.    Ibid. 
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Such  offense  coDsisU  not  merely  in  the  removal  of  the  dead  body, 
bat  in  ite  removal  without  the  consent  of  the  deceased  given  in  hi» 
lifetime,  or  of  his  near  relatives  given  since  his  death.    Id.  111. 


Sbc.  45.    EsTRAT  Laws. 

Sec.  50.  If  the  taker-up  of  estray  property,  shall  suffer  the- 
same  to  be  taken  out  of  the  county  for  more  than  three  days 
at  a  time,  or  shall  convert  the  same  to  his  own  use  before  the 
title  thereto  shall  vest  in  him  according  to  law;  or  if  he,  or 
any  officer,  shall  knowingly  and  willfully  violate  any  of  the 
provisions  of  the  law  regulating  the  taking  up  of  estrays,. 
such  person  or  such  officer  shall  be  fined  not  exceeding  one 
hundred jdollars,  or  imprisoned  not  exceeding  six  months.  2 
R.  8.  475. 

CHAEGE. 

That  A.  B.,  on  the day  of ,  in  the  year ,  in 

township,  at  said  coanty,  took  up  an  estray  horse,  the  property  of 
C.  D.y  of  the  valae  of  fifty  dollars,  and  that  the  said  A.  B.,  after- 
ward, on  the day  of ,  in  the  year ,  at  said  county, 

unlawfully  converted  the  said  horse  to  his  own  use,  before  the  title 
thereof  had  vested  in  him  according  to  law;  in  that  the  said  A.  B. 
unlawfully  failed  and  neglected  to  advertise  the  taking  up  of  said 
estray  horse,  in  writing,  in  three  of  the  most  public  places  in  said 
township  where  said  horse  was  taken  up  as  aforesaid  by  said  A.  B. 

[or,  any  other  act  required  by  law  which  the  defendant  omitted  to  per-- 
form']. 

Indictment  must  state  acts  of  omission, — An  indictment  charging 
a  person  who  has  taken  up  an  estray,  with  not  complying  with  the 
provisions  of  the  statute  on  the  subject,  must  stale  the  particular 
acts  which  the  defendant  has  omitted  to  perform.    4  Blackf.  ^12. 


Sec.  46    Toll-Qatbs  and  Fbrribs. 

Sec  28.  If  any  ferry-man,  ferry-owner,  ferry-keeper,  or 
keeper  of  a  toll-bridge,  himself,  or  by  any  person  in  his  em- 
ployment, shall  demand  or  receive  any  greater  fee  on  account 
of  ferriage  or  toll  than  is  or  may  be  fixed  by  law,  or  by  the 
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proper  board  doing  county  business,  as  the  rates  of  ferriage 
or  toll  to  be  received  by  such  person,  or  shall  fail  to  cause  the 
bridge  or  banks  of  the  stream  over  or  upon  which  the  ferry 
or  such  bridge  may  be  situate,  to  be  in  good  condition  for 
the  passage  of  loaded  wagons,  or  shall  fail  to  give  all  attend- 
ance to  such  ferry  or  bridge,  according  to  the  laws  then  in 
force  for  the  regulation  of  ferries  or  bridges,  upon  conviction, 
he  shall  be  fined  not  exceeding  one  hundred  dollars,  or  be 
imprisoned  not  exceeding  one  month.     2  R.  S.  466. 

8bc.  24.  If  any  person,  other  than  a  ferry-keeper,  licensed 
according  to  law,  shall,  for  reward,  or  any  expectation  or 
promise  thereof,  set  any  person  over  any  stream  whereon  pub- 
lic ferries  are  established,  or  shall  hire  to  any  person,  a  boat 
to  be  used  in  ferrying  at  any  place  within  two  miles  of  such 
public  ferry,  such  person,  so  oflending,  shall  be  fined  not  ex- 
ceeding fifty  dollars.    Ibid. 

CHARGE. 

That  on  the day  of ,  in  the  year ,  at  said  county, 

A.  B.  was  the  keeper  of  a  certain  toll-bridge,  then  and  there  situ- 
ate across  a  certain  stream  of  water  called ,  and  that  the  said 

A.  B.  then  and  there,  as  the  keeper  of  said  toll-bridge,  had  a  right 
by  law,  to  demand  and  receive  from  every  person  crossing  said 
toil-bridge  on  horseback  the  sum  of  ten  cents  only  as  toll  for  such 
crossing,  that  being  one  of  the  rates  of  toll  at  that  time  fixed  by 
law,  and  by  the  board  doing  county  buisness  in  said  county ;  yet 
the  said  A.  B.,  on  the  day  and  year  aforesaid,  at  the  county  afore- 
said, did  unlawfully  demand  and  receive  of  and  from  one  C.  D., 
who  then  and  there  crossed  said  toll-bridge  on  horseback,  a  greater 
fee  as  toll  for  such  crossing  than  was  then  and  there  fixed  therefor 
by  law  and  by  the  board  doing  county  business  in  said  county,  to- 
wit,  the  sum  of  twenty  cents.    BicknelFs  Crim.  Pr.  456. 

Judicial  notice — Sufficiency  of  information,  etc, — Perries,  being  es- 
tablished by  the  county  commissioners,  and  not  by  direct  public 
enactment  of  the  legislature,  their  existence,  in  any  particular  in- 
Btance,  is  a  fact  to  be  proved,  and  can  not  be  judicially  noticed  by 
the  court.     7  Ind.  645. 

Prosecution  against  A.  for  hiring  a  boat,  to  be  used  in  ferrying 
persons  over  a  certain  stream.    Neither  the  afiSdavit  nor  informa- 
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tion  alleged  that  any  pablic  ferries  wore  established  on  said  stream. 
Meld,  that  the  affidavit  and  informatioQ  were  bad.     Ibid. 

FAILING  TO  KEEP  TOLL-BRIDOE  IN  REPAIR. 

CHARGE. 

That  on  the day  of ,  in  the  year ,  at  said  county, 

A.  B.  was  the  keeper  of  a  certain  toll-bridge  then  and  there  situate 

ficroBs  a  certain  stream  of  water,  called ,  and  then  and  there, 

and  continually  afterward,  until  the  day  of  the  making  of  this  pre- 
sentment, unlawfully  bailed  and  neglected  to  cause  the  said  bridge, 
and  the  banks  of  the  said  stream  adjacent  to  said  bridge,  to  be  kept 
in  good  condition  for  the  passage  of  loaded  wagons,  and  nnlaw- 
fully  permitted  said  bridge  and  banks  to  be  and  remain,  during  all 
the  time  aforesaid,  so  ruinous,  decayed,  and  out  of  repair,  that  the 
people  could  not  safely  pass  the  same  with  loaded  wagons.  Bick- 
neirs  Grim.  Pr.  457. 


Sec.  47.    Election  Laws — Illegal  Voting,  etc. 

Sec.  1.  Any  person  or  persons  passing  from  any  state  into 
this  state,  or  from  any  county  into  another  county  of  this 
state,  or  from  any  township  into  another  township  of  this 
state,  or  from  any  voting  precinct  into  another  voting  pre- 
cinct in  this  state,  and  vote,  or  attempt  to  vote  at  any  elec- 
tion which  may  be  held  therein,  such  person  not  being  a  bona 
fide  resident  of  such  township,  or  voting  precinct,  and  en- 
titled to  vote  therein,  shall  be  deemed  guilty  of  a  felony. 

Sec  2.  Any  person  aiding,  counseling,  abetting,  hiring,  or 
soliciting  any  person  to  come  from  any  state  into  this  state, 
for  the  purpose  of  voting  at  any  election  therein,  or  to  pass 
from  any  county,  to  another  county,  or  from  any  township 
into  another  township,  or  from  any  voting  precinct  into  an- 
other voting  precinct  of  the  state,  for  the  purpose  of  voting 
therein  at  any  election  held  therein,  such  person  so  solicited, 
not  being  a  legal  voter  in  such  county,  township,  or  precinct^ 
such  person  so  aiding,  counseling,  abetting,  hiring,  or  solic^ 
iting,  shall  be  deemed  guilty  of  a  felony. 

Sec.  S.  Any  person  voting  more  than  once  at  any  election 
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ID  this  state,  either  at  the  same  precinct  or  at  different  pre* 
cincts,  shall  be  deemed  guilty  of  a  felony. 

Bbc.  4.  Any  person  hiring,  buying,  or  offering  to  hire,  or 
buy,  either  himself  or  by  any  one  else,  or  furnish  any  money 
or  other  means  to  be  used,  or  permit  his  money  or  other 
means  to  be  used  to  hire,  buy,  or  induce  any  person  to  vote 
for  any  candidate  for  any  office,  or  any  person  who  shall  at- 
tempt to  induce  any  person  to  vote  for  any  candidate  by  offer- 
ing any  reward  or  favor,  shall  be  deemed  guilty  of  a  felony. 
2  R.  8. 453  ;  Act  March  8, 1873. 

Sec  7.  Any  person  concerned  in  the  commission  of  any 
of  the  acts  named  in  the  preceding  sections  of  this  act, 
may  be  compelled  to  testify  against  the  others  therein  con- 
cerned :  Provided^  that  such  person  so  compelled  to  testify, 
shall  not  be  liable  to  prosecution  in  the  given  case  in  which 
he  may  be  compelled  to  testify,  nor  any  other,  the  knowledge 
of  which  is  obtained  by  such  testimony. 

Sec  8.  Any  person  found  guilty  of  a  violation  of  any  of 
the  provisions  of  this  act,  shall  be  fined  in  any  sum  not  ex- 
oeeding  one  thousand  dollars  ($1,000),  be  imprisoned  in  the 
state's  prison  not  less  than  one,  nor  more  than  five  years,  and 
be  disfranchised  for  any  determinate  period.    Id.  454. 

Sec.  55.  If  any  person  shall  furnish  an  elector  who  can  not 
read  the  English  language,  at  any  election,  held  pursuant  to 
law,  with  a  ticket  which  such  person  shall  represent  to  such 
•elector,  as  containing  a  name  different  from  the  one  printed 
or  written  thereon,  such  person  shall  be  fined  not  less  than 
ten,  nor  more  than  one  hundred  dollars. 

Sec.  56.  If  any  person  shall  fraudulently  cause,  or  attempt 
to  cause  any  elector,  at  any  election  held  pursuant  to  law  in 
this  state,  to  vote  for  a  person  difterent  from  the  one  he  in- 
tended to  vote  for,  such  person  shall  be  fined  not  less  than  ten, 
uor  more  than  one  hundred  dollars. 

Sec.  58.  If  any  inspector,  judge,  or  clerk  of  an  election, 
shall  attempt  to  induce,  by  persuasion,  menace,  or  reward,  or 
promise  thereof,  any  elector  to  vote  for  any  person,  the  person 
fio  offending  shall  be  fined  not  exceeding  one  hundred  dollars^ 

Sec.  59.  Any  person,  not  having  the  legal  qualifications  of 
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a  voter  at  any  election  authorized  by  law,  to  be  held  in  this 
state,  for  any  office  whatever,  who  shall  vote  or  offer  to  vote 
at  sach  election,  shall  be  fined  not  leas  than  five,  nor  more 
than  one  hundred  dollars. 

Sec.  60.  If  any  judge,  inspector,  clerk,  or  other  officer  of 
an  election,  shall  open  or  mark  by  folding  or  otherwise,  any 
ticket  presented  by  such  elector  at  such  election,  or  attempt  to- 
find  out  the  names  thereon,  or  suffer  the  same  to  be  done  by 
any  other  person,  before  such  ticket  is  deposited  in  the  ballot- 
box,  he  shall  be  fined  in  any  sum  not  exceeding  one  hundred 
dollars. 

Sec.  61.  If  any  person  shall  use  any  threats,  menaces,  force, 
or  any  corrupt  means,  at  or  previous  to  any  election  held  pur- 
suant to  the  laws  of  this  state,  toward  any  elector,  to  hinder 
or  deter  such  elector  from  voting  at  such  election,  or  shall  di- 
rectly or  indirectly  offer  any  bribe  or  reward  of  any  kind,  to 
induce  any  elector  to  vote  contrary  to  his  inclination,  or  shall 
on  the  day  of  the  election  give  any  public  treat,  or  authorize 
any  other  person  to  do  so,  to  obtain  votes  for  any  person,  the- 
person  so  offending.shall  be  fined  not  exceeeding  five  hundred 
dollars,  and  be  incapable  of  holding  any  office  for  two  years^ 
after  conviction  thereof.     2  II.  S.  475,  476,  477. 

Sec.  1.  Any  inspector  or  judge  of  any  election  held  w^ithin 
this  state,  who  shall  knowingly  and  willfully  or  corruptly,  re- 
fuse or  neglect  to  receive  the  vote  of  any  legal  voter,  at  any 
election  held  within  this  state,  shall  be  deemed  guilty  of  & 
misdemeanor,  and  on  conviction  thereof,  in  any  court  having 
jurisdiction  of  misdemeanors,  shall  be  fined  in  any  sum  not 
less  than  ten  or  more  than  one  hundred  dollars.  (Act  De- 
cember 23,  1858.)  2  R.  8.  476.  (See  Official  Misconduct^  as^ 
to  violation  of  duties  bv  officers  of  election.) 

CHARGES. 

1.   Voting  in  state  by  non-resident     (Sec.  1.) 

That  on  the day  of ,  in  the  year ,  at  said  county,. 

an  election,  duly  autborized  by  law,  was  held  for  the  election  of 
[here  state  the  officers  to  be  elected,  or  some  of  them'],*  and  that  A.  B.,. 
then  and  there  recently  before  having  passed  from  the  State  of 
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Kentucky  into  the  State  of  Indiana,  and  being  then  still  a  resident 
and  voter  of  said  State  of  Kentucky,  and  not  a  bona  fide  reeident 
of  the  State  of  Indiana,  did,  on  the  day  aforesaid,  at  the  voting 

precinct  in township,  in  said  county,  feloniously,  knowingly^ 

willfully,  and  unlawfully  vote  at  such  election. 

2.  Aiding,  etc.,  non-resident  to  vote.    (Sec.  2.)  / 

[^Begin  as  in  preceding  form  to  the  *,  and  then  continue']  :  and  that 
^  A.  B.,  on  the  day  aforesaid,  did  feloniously,  willfully,  and  know- 
ingly aid,  counsel,  abet,  and  solicit  one  C.  D.  to  come  from  the  State 

of  Kentucky  into  the  said  county  of ,  in  the  State  of  Indiana, 

for  the  purpose  of  voting  at  such  election,  he,  the  said  C  D.,  then 
still  being  a  resident  and  voter  of  said  State  of  Kentucky,  and  not 
then  being  a  legal  voter  in  said  county  of ,  in  said  State  of 

Indiana. 

3.  Voting  more  than  once  at  an  election,     (Sec.  3.) 

l^Begin  as  inform  1,  down  to  the  *,  and  then  continue]  :  and  that  A. 
B.,  then  and  there  being  an  elector  competent  to  vote,  feloniously,, 
willfully,  and  knowingly  voted  more  than  once  at  such  election, 

to-wit,  once  at  the  voting  precinct  in township,  in  said  county,. 

and  once  at  the  voting  precinct  in township,  in  said  county. 

4.  Hiring  person  to  vote.    (Sec.  4.) 

[^Begin  as  in  form  1,  down  to  the  *,  and  then  proceed  as  follows]  : 
and  that  A.  B.  then  and  there  feloniously  and  unlawfully  did  hire, 
buy,  and  induce  one  C.  D.,  who  was  then  and  there  one  of  the  elec- 
tors competent  to  vote  at  said  election,  to  vote  for  E.  F.  as  governor 
of  said  State  of  Indiana,  by  then  and  there  feloniously  and  unlaw- 
ftilly  paying  the  said  C.  D.  the  sum  of  two  dollars  of  the  moneys 
of  him,  the  said  A.  B.,  for  so  voting  for  said  E.  F. 

5.  Voting  without  necessary  qualification,    (Sec.  59.) 

l^Begin  as  in  form  1,  down  to  the  *,  and  then  proceed  thus]  :  and 
that  A.B.  did  then  and  there  unlawfully  vote  at  said  election,  he, 
the  said  A.  B.,  then  and  there  not  having  the  legal  qualifications 
of  a  voter,  in  this,  that  the  said  A.  B.  was  then  and  there  a  person 
under  the  age  of  twenty-one  years. 

6.  Using  threats,  etc,  to  hinder  or  deter  elector  from  voting,    (Sec.  61.) 

l^Begin  as  inform  1,  down  to  the  *,  and  then  proceed]  :  and  that  A. 
B.  was  then  and  there  one  of  the  electors  competent  to  vote  at  said 
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election ;  and  that  G.  D.  did  then  and  there,  at  said  election,  an- 
iawfally  use  certain  threats  toward  the  said  A.  B.  to  hinder  and  de- 
ter him,  the  said  A.  B.,  from  voting  at  each  election,  by  then  and 
there  unlawfully  telling  the  said  A.  B.  that  he,  the  said  G.  D.,  would 
have  him,  the  said  A.  B.,  arrested  and  prosecuted  for  illegal  vot- 
ing, if  he,  the  said  A.  B.,  did  vote  at  said  election  [or  state  any  other 
threats  made'], 

7.  Furnishing  false  ticket  to  voter,    (Sec.  55.) 

That  on  the day  of ,  in  the  year ,  at  said  county, 

an  election  was  held  pursuant  to  law,  for  a  governor  for  the  State 
of  Indiana,  *  and  that  A.  B.  then  and  there  furnished  to  G.  D.,  who 
was  then  and  there  one  of  the  electors  competent  to  vote  at  said 
election,  and  who  could  not  then  and  there  read  the  English  lan- 
guage, a  ticket  for  such  election,  which  said  ticket  then  and  there 
contained,  printed  thereon,  the  name  of  E.F.  only,  as  a  candidate 
for  said  office  of  governor  of  Indiana  at  said  election  ;  and  that  the 
said  A.  B.  then  and  there,  at  the  time  he  so  furnished  said  ticket  to 
said  G.  D.,  unlawfully  represented  and  declared  to  said  G.  D.  that 
said  ticket  contained  the  name  of  G.  H.,  as  a  candidate  for  said  of- 
^ce  of  governor  of  Indiana  at  said  election — the  said  name  of  G.  K. 
being  then  and  there  a  name  different  from  the  name  so  as  aforesaid 
•contained  printed  thereon,  and  the  said  A.  B.  then  and  Jthere  well 
knowing  said  representation  to  be  false.     BicknelFs  Grim.  Pr.  463. 

8.  Fraudulently  causing  false  vote,    (Sec.  56) 

[As  in  the  last  foregoing  form^  as  far  as  the  *,  and  then  proceed  asfoU 
fows] :  And  that  G.  D.  was  then  and  there  one  of  the  electors  com- 
petent to  vote  at  said  election,  and  then  and  there  intended  to  vote 
for  said  E.  F.  for  governor  of  the  State  of  Indiana  at  said  election ; 
and  that  A.  B.  then  and  there  unlawfully  and  fraudulently  caased 
the  said  G.  D.  to  vote  at  said  election  for  a  person  different  from 
the  one  he  intended  to  vote  for,  in  manner  following:  he,  the  said 
A.  B.,  then  and  there  furnished  to  said  G.  D.  a  ticket  to  be  voted  at 
said  election,  and  then  and  there  falsely  and  fraudulently  alleged 
and  represented  to  the  said  G.  D.  that  said  ticket,  which  was  then  and 
there  folded  up  so  that  the  name  printed  thereon  could  not  be  seen, 
^contained  printed  thereon  the  name  of  E.  F.,  as  a  candidate  for  said 
office  of  governor  of  Indiana,  which  said  representation  be,  the  said 
A.  B.,  then  and  there  knew  to  be  false;  and  the  said  G.  D.,  then 
and  there  believing  said  false  and  fraudulent  representation  to  be 
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true,  then  and  there  took  from  the  eaid  A.  B.  the  said  ticket,  and 
then  and  there  gave  the  same  in  at  the  polls,  and  voted  the  same- 
at  said  election ;  whereas,  in  trnth  and  in  fact,  the  said  ticket  so  far- 
niehed  and  voted  as  aforesaid,  did  not  then  and  there  contain  printed 
thereon  the  name  of  B.  F.,  as  a  candidate  for  said  office  of  governor 
of  Indiana,  hut  did  then  and  there  contain  printed  thereon  the 
name  of  G-.  H.  only,  as  a  candidate  for  said  office,  as  the  said  A.  B. 
then  and  there  well  knew ;  and  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  say  that  the  said  A.  B.  on  the  day  and  year  afore- 
said, in  manner  and  form  aforesaid,  and  by  the  means  aforesaid,, 
unlawfully  and  fraudulently  caused  the  said  C.  D.  to  vote  for  a 
person  different  from  the  one  he  intended  to  vote  for  at  said  elec- 
tion; said  election  being  held  pursuant  to  law,  as  aforesaid,  and  the 
said  C.  D.  being  an  elector  competent  to  vote  ae  aforesaid.  Bick- 
nell's  Crim.  Pr.  464. 

For  form  of  charge  against  officers  of  election  violating  their 
duties,  see  Official  Misconduct, 

Indictment  for  illegal  voting  must  state  what  qualifications  the  voter 
lacked. — An  indictment  charged  that  the  defendant  voted  at  an 
election,  "  not  having  the  legal  qualifications  of  a  veter."  Jleld, 
that  the  indictment  was  bad  for  not  specifying  what  qualafications- 
the  voter  lacked — for  alleging,  not  a  fact,  but  a  conclusion  of  law. 
35  Ind.  485. 

Resident  of  township — Constitutional  law. — The  constitution  re- 
quires that  a  person  shall  have  a  residence  in  the  township  where 
he  offers  to  vote,  without  prescribing  any  period  of  residence,  and 
the  requirement  of  a  residence  in  the  township  of  twenty  days,  in 
section  one  of  the  act  of  1867  (3  Ind.  Stat.  234),  and  section  six  of 
the  act  of  1869  (3  Ind.  Stat.  ^36),  is  unconstitutional.     Ibid. 

Residence^  how  determined — Absence  from  state — Apprentice.— K  boy, 
nine  years  of  age,  having  no  father  or  mother,  was  apprenticed  to 
a  resident  of  this  state,  with  whom  he  made  his  home  till  he  was 
nineteen  years  old,  when  he  lefl,  to  go  to  another  countjr,  where 
he  fell  in  with  a  man  going  to  Iowa,  to  whom  he  engaged  himself, 
in  consideration  of  having  his  expenses  paid  to  that  state.  Ho 
wrote  his  master,  saying  he  was  going  to  see  the  country  and  in- 
tended to  return  as  soon  as  he  should  accomplish  that  object.  Ho 
remained  in  Iowa  about  three  years,  working  for  farmers  on  their 
farms  at  different  places,  and  then  returned  to  this  state,  to  the 
residence  of  his  late  master,  to  whom  he  had  written  while  in  Iowa,. 
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«oon  after  coming  of  age,  that  as  soon  as  he  coald  got  money  enough 
to  pay  his  expenses,  he  w.oald  return  home.  After  his  return  to 
this  state,  he  said  that  he  did  not  expect  to  remain  hero.  In- 
formation against  him  for  illegal  voting,  charging  that  he  had  not 
been  a  resident  of  the  state  for  six  months  preceding  the  election. 
Meldy  that  he  had  not  lost  his  residence  in  this  state.     32  Ind.  111. 

Same, — A  person  whose  domicile,  for  many  years  prior  to  Au- 
gust, 1870,  had  been  in  this  state,  where  he  owned  a  dwelling-house, 
then  rented  the  same,  with  the  furniture  thereof,  for  an  indefinite 
time,  three  months'  notice  being  required  to  terminate  the  lease, 
.and,  in  company  with  his  family,  left  this  state  and  went  to  Europe, 
with  the  intention  of  ceasing  to  be  a  resident  of  Indiana  for  an  in- 
definite time,  and  with  the  expectation  of  again  becoming  a  citizen 
-of  Indiana  at  some  indefinite  time  in  the  future,  probably  two  or 
three  years.  In  November,  1872,  he  and  his  family  returned  from 
Europe,  where  they  had  lived  in  the  meantime,  to  Indiana,  and  re- 
-fiumed  possession  of  said  dwelling-house,  where  they  continued  to 
reside.  Meld^  that  said  person  was  taxable  for  the  years  1871  and 
1872,  as  a  person  residing  within  this  state.     52  Ind.  361. 

Information  against  inspector — Must  show  purpose, — An  inform- 
ation against  the  inspector  of  an  election  for  refusing  to  receive  a 
vote,  must  show  the  purpose  for  which  the  election  was  held.  27 
Ind.  492. 

Testimony  before  board — Duty  of  inspector — Oath  of  voter  protects 
board. — Section  21  of  the  general  election  law  (1  R.  S.  1852,  p.  263), 
was  intended  to,  and  does,  preclude  the  election  board  from  taking 
testimony  relative  to  the  right  of  any  person  to  vote,  who  may 
offer  to  take  the  oath  therein  prescribed. 

It  is  the  duty  of  the  inspector  or  judge  to  state  to  one  who  offSDrs 
to  vote  and  is  challenged,  the  requisites  to  entitle  him  to  cast  such 
vote ;  if  he  still  persists  in  his  offer,  and  swears,  or  offers  to  swear, 
they  can  refuse  to  swear  him,  and  even  after  they  have  sworn  him 
may  refuse  his  vote,  but  they  do  so  at  the  peril  of  being  able  to 
rshow  that  he  was  not  a  legal  voter,  upon  a  prosecution  for  refusing 
the  vote. 

The  board  are  only  liable  for  the  rejection  of  a  legal  vote,  and 
though  the  person  offering  to  vote  may  have  taken  the  oath,  yet 
the  penalty  for  rejecting  his  vote  would  not  attach  if  the  board 
•should  be  able  to  show  that  he  was  not  a  legal  voter. 

When  the  person  offering  to  vote  takes  the  prescribed  oath,  the 
board  are  justified  in  receiving  his  vote,  unless  it  can  be  shown  that 
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they  acted  corruptly,  and  were  cognizant  of  the  fact  that  he  was 
not  a  legal  voter.     17  Ind.  536. 

Illegal  voting — Evidence. — The  statements  made  by  a  voter  are 
not  admissible  evidence  for  him  in  a  prosecution  against  him  for 
fraudulent  voting ;  nor  is  the  decision  of  the  judge  of  the  election 
in  favor  of  his  right  to  vote,  any  defense.     7  Blackf.  607. 

Registry  Zau?.— Section  23  of  the  registry  law  of  1867  (Acts  1867, 
p.  113),  which  requires  all  tickets  to  be  written  or  printed  on 
"plain  white  paper,  without  any  distinguishing  marks  or  other 
embellishments  thereon,"  and  makes  it  the  duty  of  inspectors  of 
elections  to  refuse  all  ballots  of  any  other  description,  was  intended 
to  prevent  the  intimidation  of,  or  undue  influence  over  voters,  by 
enabling  them  to  cast  a  ballot,  the  character  of  which  can  not  bo 
determined  from  an  inspection  of  the  outside  thereof.     29  Ind. 

308. 

Same. — This  object  is  secured  by  requiring  all  ballots  to  be  uni- 
form in  external  appearance,  and  the  law  can  not,  therefore,  be 
construed  to  prohibit  a  distinguishing  mark  on  the  inside  of  the 
ticket.    Ibid. 

Same. — At  an  election  for  councilmen,  in  the  city  of  Laporte^  the 
ballots  cast  for  one  of  the  candidates  had  printed  on  the  top  there- 
of, on  the  inside,  the  words  "  City  Union  Ticket,"  and  it  was  held 
that  they  were  not  illegal  under  section  23  of  the  registry  law. 
Ibid. 

The  law  requiring  the  numbering  of  ballots  is  unconstitutional. 
38  Ind.  89. 

Sec.  48.    Horse  Racing. 

Sec.  31.  Any  person  who  shall  knowingly  sufter  his  horse 
to  be  run  in  *^  a  horse  race,"  along  any  public  highway  in  this 
state,  and  any  person  who  shall  act  as  rider  in  any  such  race, 
on  being  convicted,  shall  be  fined  not  less  than  five  nor  more 
than  fifty  dollars,  and  upon  the  trial  of  any  such  offense,  it 
fihall  be  sufilcient  to  prove  that  the  animal  run  was  a  horse, 
mare,  or  gelding,  and  any  one  so  concerned  in  such  race  may 
be  compelled  to  testify  thereof  against  the  others.  2  R. 
8.  470. 
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CHARGES. 

1.  Suffering  horse  to  he  run  in  race. 

That  A.  B.,  on  the  day  of ,  in  the  year ,  at  said 

eonnty,  unlawfully  and  knowingly  suffered  his  horse  to  be  then 
and  there  run  in  a  certain  race,  commonly  called  a  horse  race, 
in  and  along  a  certain  public  highway,  then  and  there  situate, 
leading  from  New  Albany  to  Mooresville,  in  said  county.  Bick- 
neirs  Crira.  Pr.  430. 

2.  Acting  as  rider  in  horse  race. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  unlawfully  and  knowingly  acted  as  rider  in  a  certain  race, 
commonly  called  a  horse  race,  in  and  along  a  certain  highway,  etc. 
[as  in  previous  form']. 

Section  defines  two  offenses. — It  is  an  offense  for  a  person  to  per- 
mit his  horse  to  be  run  in  a  horse  race.  It  is  a  separate  offenso 
for  a  person  to  act  as  rider  in  a  race.     1  Ind.  64. 

Sufficiency  of  indictment. — The  indictment  in  this  case  charges^ 
that  the  defendant  acted  as  a  '^ rider  in  a  certain  horse  race, 
^hich  was  then  and  there  run  along  a  public  highway,  in  said 
county,  between  animals  of  the  hoi*se  kind,  in  a  trial  of  speed." 
The  court  are  of  opinion  that  the  charge  thus  made  is  too  loose 
and  vague  to  be  considered  sufficient  in  an  indictment.     1  Ind.  251. 

Description  of  road. — It  is  not  necessary,  in  an  indictment  for 
permitting  a  horse  to  be  run  on  a  public  highway,  to  state  the 
termini  of  the  highway.     1  Ind.  532;  3  Id.  139. 

Bet  or  wager  not  necessary  in  horse  race. — To  support  an  indict- 
ment against  a  defendant  for  knowingly  suffering  his  horse  to  be 
run  in  what  is  commonly  called  a  horse  race,  along  a  public  high- 
way, it  is  not  necessary  to  prove  that  a  bet  or  wager  was  made, 
or  a  distance  to  be  run  agreed  upon,  or  that  judges  were  appointed 
to  decide  upon  the  result  of  the  race.     3  Ind.  123. 

Highways. — Upon  the  trial  of  such  an  indictment,  evidence  that 
the  race  was  run  along  a  road  leading  from  one  specified  town 
to  another  in  the  county,  etc.,  is  sufficient,  prima  facia^  to  sustain 
the  averment  that  the  road  in  question  was  a  public  highway. 
Ibid. 

Variance — Evidence. — An  indictment  charges  the  defendant  witb 
suffering  his  horse  to  be  run  in  a  horse  race.    The  evidence  showed 
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that  the  defendant  rode  a  horee  which  was  owned  by  another  per- 
son.    Meldy  that  the  evidence  was  insufficient.    52  Ind.  216. 

Yariance — Horse  or  mare. — Under  a  statute  which  mentioned 
horse,  mare,  or  gelding,  it  was  held  that  an  indictment  for  suffering 
a  mare  to  be  run  was  not  supported  by  evidence  that  the  animal 
run  was  a  horse.     6  Blackf.  460. 
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Sec.  49.    Game  and  Fish  Laws. 

V 
1.  Game  laws. 

Sec.  1.  It  shall  be  unlawful  to  shoot,  trap,  or  kill  in  any 
manner,  deer,  buck,  doe,  or  fawn,  within  this  state,  between 
the  first  day  of  January  and  the  first  day  of  October  in  each 
year  ;  and  for  each  deer,  buck,  doe,  or  fawn  so  shot,  trapped, 
or  killed  in  any  manner,  the  person  or  persons  so  oft'endins: 
shall,  on  conviction  thereof,  be  fined  in  the  sum  of  ten  dol- 
lars. 

Sec.  2.  It  shall  be  unlawful  to  net  or  trap  quails  at  any 
time  ;  and  it  shall  be  unlawful  to  shoot,  trap,  or  destroy  quails 
or  pheasants  from  the  first  day  of  January  to  the  first  day  of 
Ifovember  of  each  year.  Any  person  or  persons  violating 
the  provisions  of  this  section  shall,  upon  conviction  thereof, 
be  fined  the  sum  of  two  dollars  for  each  quail  or  pheasant 
shot,  trapped,  or  netted. 

Sec.  8.  It  shall  be  unlawful  to  shoot  or  trap  prairie  hens  or 
chickens,  between  the  first  day  of  February  and  the  first  day 
of  October  in  each  year,  and  it  shall  be  unlawful  to  net  prai- 
rie chickens  at  any  time ;  and  any  person  or  persons  violating 
the  provisions  of  this  section  shall,  upon  conviction  thereof, 
be  fined  the  sum  of  two  dollars  for  each  prairie  hen  or  chicken 
so  shot,  trapped,  or  netted :  Provided^  That  nothing  herein 
contained  shall  be  sb  construed  as  to  authorize  any  person  to 
enter  upon  the  farm  or  premises  of  another  without  permis- 
sion of  the  owner  thereof.  That  any  persons  or  persons  who 
shall  be  guilty  of  hunting  with  a  dog  or  dogs,  or  hunting  or 
shooting  with  any  kind  of  firearms,  in  inclosed  lands,  witliont 
having  first  obtained  the  consent  of  the  owner  or  occupant 
19 
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thereof,  shall  be  guilty  of  a  misdemeanor,  and  upon  convic- 
ion  thereof,  shall  be  fined  in  any  sum  not  less  than  five  nor 
more  than  fifty  dollars  :  Provided,  That  no  prosecution  shall 
be  instituted  under  the  provisions  of  this  act  except  upon 
the  consent  of  the  owner  or  occupant  of  the  lands  entered. 

Sec.  4.  It  shall  be  unlawful  for  any  person  to  kill  or  injure, 
or  to  pursue  with  intent  so  to  do,  any  turtle  dove,  meadow 
lark,  robin,  mocking  bird,  blue  bird,  wren,  sparrow,  red  bird, 
pe-wee,  martin,  thrush,  swallow,  oriole,  yellow  hammer,  cat 
bird,  or  to  wantonly  destroy  or  disturb  the  eggs  or  young  of 
the  birds  protected  by  this  act,  and  any  person  violating  the 
provisions  of  this  act  or  section  shall,  upon  conviction  thereof, 
be  fined  in  the  sum  of  not  less  than  one  nor  more  than  ten 
dollars. 

Sec  5.  That  it  shall  be  unlawful  for  any  person  to  net, 
trap,  kill  or  injure,  or  to  pursue  with  intent  so  to  do,  any 
woodcock,  between  the  first  days  of  January  and  July  of  each 
year,  or  to  net  or  trap  at  any  time,  or  kill  any  duck  between 
the  fifteenth  day  of  April  and  the  first  day  of  September  in 
each  year ;  and  any  person  violating  the  provisions  of  this 
act  shall,  upon  conviction  thereof,  be  fined  in  the  sum  of  two 
dollars  for  each  wild  duck  or  woodcock  so  unlawfully  trap- 
ped, netted,  or  shot. 

Sec  6.  That  it  shall  be  unlawful  for  any  agent  or  officer  of 
any  express  company  or  railroad  company,  or  any  other  per- 
son or  persons,  to  receive  or  transport  any  game,  whether 
deer,  quails,  pheasants,  woodcock,  wild  duck,  or  prairie  chick- 
\ens,  which  shall  have  been  killed,  taken,  or  captured  in  vio- 
lation of  any  of  the  provisions  of  this  act ;  and  any  agent, 
officer,  or  other  person  so  offending  shall  be  deemed  guilty  of 
a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  fined 
in  the  sura  of  ten  dollars  for  each  deer,  buck,  doe,  or  fawn  so 
received  or  transported,  and  the  sum  of  two  dollars  for  each 
quail,  pheasant,  or  prairie  chicken  so  received  or  transported. 
Acts  1877  (Reg.  Session),  pp.  69,  70. 

Sec  2.  That  it  shall  be  unlawful  to  shoot,  trap,  or  otherwise 
destroy  wild  turkeys,  between  the  first  day  of  March  and  the 
first  day  of  September,  in  each  year,  and  any  person  or  per- 
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-SODS  80  shooting,  trapping,  or  otherwise  destroying  the  same, 
^hall,  on  conviction  thereof,  be  fined  three  dollars  for  each  and 
every  wild  turkey  so  shot,  trapped,  or  otherwise  destroyed  ; 
one  half  to  be  paid  to  the  informant,  and  the  other  half  to 
the  common-school  fund. 

Sec  5.  If  any  person  shall  be  found  in  possession  of  any 
.epecies  of  game,  hereinabove  mentioned,  within  the  periods 
respectively,  within  which  the  shooting,  ensnaring,  trapping, 
netting,  or  otherwise  destroying  the  same,  is  prohibited,  such 
possession  shall  be  prima  facie  evidence  that  the  same  was 
rshot,  ensnared,  netted,  trapped,  or  otherwise  destroyed  by 
such  person,  in  violation  of  the  provisions  of  this  act  re- 
spectively. 

Sec.  6.  It  shall  be  unlawful  for  any  person  or  persons 
ix)  have  in  his  or  their  possession  any  deer,  buck,  doe,  or 
fawn,  or  any  wild  turkey,  or  any  pheasants,  or  quails,  or 
any  prairie  hen  or  chicken,  killed  within  any  of  the  respect- 
ive times  within  which  the  shooting,  ensnaring,  taking,  or 
•otherwise  destroying  the  same,  is  prohibited  in  this  act ;  and 
the  person  so  offending  shall  be  subject  to  the  same  penalty  or 
penalties  herein  above  provided,  for  shooting,  ensnaring, 
taking,  or  otherwise  destroying  any  such  game  unlawfully : 
Provided^  that  the  provisions  of  this  act  shall  not  extend  to 
deer  in  parks  and  wild  fowls  domesticated. 

Sec  7.  Any  action  for  the  violation  of  this  act  may  be 
prosecuted,  either  in  the  township  or  county  in  which  such 
person  may  be  found  having  in  possession  any  game  taken 
or  destroyed  in  violation  of  any  provision  of  this  act.  Act 
February  26, 1857,  2  R.  S.  487. 

charges. 

1.  Shooting  deer.    (Sec.  1.) 

That  A.  B.,  between  the  first  day  of  January  and  the  first  day 

of  October,  1877,  to-wit,  on  the day  of ,  in  the  year  1877, 

At  said  county,  unlawfully  shot  and  killed  one  deer. 

2.     Destroying  quails.    (Sec.  2.) 
That  A.  B.,  between  the  first  day  of  January  and  the  first  day 
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of  October,  1877,  to-wit,  on  the day  of ,  in  the  year  1877^ 

at  said  couDty,  unlawfally  shot  and  destroyed  fifty  quails. 

3.  Destroying  eggs  of  birds.  ^ 

That  A.  B.,  on  the  day  of ,  in  the  year  ,  at  said 

county,  unlawfully  and  wantonly  did  disturb  and  destroy  certain 
eggs  of  a  blue  bird,  then  and  there  being  in  the  nest  of  said  bird, 
by  then  and  there  unlawfully  and  wantonly  tearing  down  said  nest 
from  the  tree  where  the  same  was  built,  and  breaking  and  scatter- 
ing said  eggs  upon  the  ground. 

4.    Trapping  quails. 

That  A.  B.,  on  the day  of ,  in  the  year  ,  at  said 

county,  unlawfully  did  trap  fifty  quails,  by  then  and  there  unlaw- 
fully [here  state  the  manner  of  trapping  the  same']. 

5.  Railroad  officer  receiving  and  transporting  game. 

That  A.  B.,  on  the  day  of ,  in  the  year  ,  at  said 

county,  being  then  and  there  the  conductor  and  agent  of  the 

railroad  company,  unlawfully  did  receive  from  E.  F.  certain  game, 
to-wit,  one  hundred  dead  quails,  which  had  been  unlawfully  killed 
in  said  county  between  the  ist  of  January  and  1st  of  November, 
1877  ;  and  that  the  said  A.  B.  did  then  and  there  unlawfully  trans- 
port said  game  from to ,  in  said  county,  places  situate  upon 

the  said  railroad,  he,  the  said  A.  B.,  at  the  time  he  so  received  said 
game,  then  and  there  well  knowing  the  same  to  have  been  so  un- 
lawfully killed  as  aforesaid. 

2.  Fish  laics. 

Sbc.  78.  Any  person  who  shall,  by  stretching  any  net  across* 
any  creek  emptying  into  the  Ohio  river,  within  one  mile  of 
the  mouth  thereof,  to  prevent  the  ingress  or  egress  of  fish 
from  and  to  such  river,  shall,  for  every  day  such  obstruction 
is  continued,  be  fined  not  less  than  five  nor  more  than  twenty 
dollars. 

Sec.  79.  Any  person  who  shall  throw  any  cocculusindicus 
or  fish  berries  in  any  water,  for  the  purpose  of  poisoning  fish* 
shall  be  fined  not  less  than  five  nor  more  than  twenty  dollars. 
2  R.  S.  481. 

Sec.  2.  ISo  person  shall  place  in  any  stream,  lake,  or  pond,. 
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Any  lime  or  other  deleterious  substance,  with  the  intent  to  in- 
jure fish,  nor  any  drug  or  medicated  bait,  with  intent  thereby 
to  poison  or  catch  fish.  Any  person  violating  the  provisions 
of  this  section  shall  be  liable  to  a  penalty  of  not  less  than 
twenty  dollars  or  more  than  fifty  dollars. 

Sec  S.  Prosecutions  may  be  brought  by  any  person  in  the 
name  of  the  State  of  Indiana  against  any  one  violating  any 
of  the  provisions  of  this  act,  before  any  justice  of  the  peace  in 
the  county  in  which  such  violation  is  alleged  to  have  taken 
place,  or  before  any  court  of  competent  jurisdiction.  And 
Any  person  violating  any  of  the  foregoing  provisions  of  this 
Act,  shall  be  deemed  guilty  of  a  misdemeanor;  and  it  is  made 
the  duty  of  prosecuting  attorneys  in  this  state  to  see  that  the 
provisions  of  this  act  are  enforced  in  their  respective  counties. 
Acts,  Februaiy  22,  1871,  2  R.  8.  481,  482. 

Sec  1.  [As  amended.]  No  person  shall  take  any  fish  with 
A  net,  seine,  gun,  or  trap  of  any  kind,  or  set  net,  weir,  or  pot, 
in  any  of  the  lakes,  ponds,  rivers,  and  small  streams  in  this 
«tate,  except  as  hereinafter  provided.  No  person  shall  take 
Any  fish,  with  a  gig  or  spear,  during  the  months  of  March, 
April,  May,  November,  and  December.  Any  person  violating 
the  provisions  of  this  section,  shall  be  subject  to  a  fine  for 
^ach  fish  so  taken,  not  less  than  fiVe  nor  more  than  twenty- 
five  dollars :  Provided^  that  the  penalty  in  this  section  shall 
not  be  enforced  against  persons  catching  small  minnows,  for 
bait,  with  seine  not  over  fifteen  feet  in  length,  or  the  legitimate 
fishing  with  hook,  line,  and  pole,  or  taking  fish  out  of  the 
Ohio  river,  or  out  of  the  St.  Joseph  river,  between  the  first 
'day  of  March  and  the  Jlrst  day  of  May  in  each  year.  Acts 
1877,  Spec.  Sess.,  p.  50. 

CHARQES. 

1.  Stretching  net  across  creek. 

That  A.  B.,  on  the day  of ,  \u  the  year ,  at  said 

•county,  unlawfully  did  stretch  a  net  across  a  certain  creek  empty- 
ing into  the  Ohio  river,  within  one  mile  of  the  mouth  of  said  creek, 

which  is  commonly  called creek,  to  prevent  the  ingress  and 

^egress  of  fish  from  and  to  such  Ohio  river,  and  did  then  continue 
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any  given  subject,  not  enumerated  in  section  22,  can  be  made  ap- 
plicable to  the  whole  state.    Ibid. 

Same — Overruled  case. — The  case  of  Thomas  v.  The  Board  of 
Commissioners  of  Clay  County  (6  Ind.  4),  is  overruled  on  this 
point.     Ibid. 

JSame — Legislative  power. — The  legislature  of  this  state  has  the 
power,  under  the  constitution,  to  pass  laws  for  the  preservation  of 
fish,  by  limiting  the  time  and  mode  of  taking  them.    Ibid. 


Sbo.  50.    Treason. 

Definition  of. — Treason  against  the  state  shall  consist  only  in 
levying  war  against  it,  and  in  giving  aid  and  comfort  to  its  enemies. 
Sec.  28,  Art.  I.  Const,  of  Ind.,  1  R.  S.  25. 

Evidence  necessary  to  convict. — 'No  person  shall  be  convicted  of 
treason  except  on  the  testimony  of  two  witnesses  to  the  same  overt 
act,  or  upon  his  confession  in  open  court.     Ibid.,  see.  29.' 

Not  bailable. — Offenses,  other  than  murder  or  treason,  shall  be 
bailable  by  sufBcient  sureties.  Murder  or  treason  shall  not  be  bail- 
able when  the  proof  is  evident  or  the  presumption  strong.  Sec. 
17,  Art.  I.,  Const,  of  Ind.;  1  R.  S.  23. 

Sec.  1.  Treason  against  the  State  of  Indiana  shall  consist 
only  in  levying  war  against  it,  and  in  giving  aid  and  comfort 
to  its  enemies. 

Sec.  2.  No  person  shall  be  convicted  of  treason  except  on 
the  testimony  of  two  witnesses  to  the  same  overt  act. 

Sec  8.  When  the  overt  act  of  treason  shall  have  been  com- 
menced in  this  state,  and  consummated  within  the  limits  of 
any  other  state  or  territory,  the  person  charged  therewith 
may  be  tried  and  convicted  in  any  county  in  this  state  in 
which  the  treasonable  acts  charged  shall  have  been  com- 
menced or  committed. 

Sec.  4.  Every  person  convicted  of  treason  shall  suftcr 
death,  or  be  imprisoned  in  the  state  prison  during  life,  in 
the  discretion  of  the  jury. 

Sec.  5.  Any  person  having  knowledge  of  the  commission 
of  treason  against  this  state,  who  shall  willfully  omit  or  re- 
fuse to  give  information  thereof  to  the  governor  or  some 
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judge  of  the  sapreme,  circuit,  or  common  pleas  court  of  this 
state,  as  soon  as  may  be, shall  bedeemed  guilty  of  felony,  and 
shall  be  imprisoned  in  the  state  prison  for  any  period  not  ex- 
ceeding twenty-one  years,  and  fined  in  any  suni  not  exceed- 
ing ten  thousand  dollars,  and  shall  be  disfranchised  and  ren- 
dered incapable  of  holding  any  ofKce  for  any  period  not  less 
than  ten  years.     2  R.  8.  423  ;  Act  March  11, 1873. 

Aiding  and  abetting  rebellion  against  state  or  United  States. — The 
act  of  May  9,  1861,  declares  it  to  be  a  felony  for  citizens  of  Indiana 
to  accept  any  commission  from  any  rebellious  states  or  enemies  of 
the  Government  or  of  this  state,  and  for  aiding  and  abetting  such 
enemies,  and  affixes  the  punishment  at  imprisonment  of  not  less 
than  two  nor  more  than  twenty-one  years  in  the  state's  prison, 
and  a  fine  not  exceeding  ten  thousand  dollars.     See  2  B.  S.  451. 

Sec.  51.    Riding  on   Sidewalk — Destroying   Shade   Trees. 

Sec  1.  It  shall  be  unlawful  for  any  person  to  ride  or  drive 
upon  the  brick,  stone,  plank  or  gravel  sidewalk  of  any  town 
or  village,  or  upon  any  similar  side-walk  for  the  use  of  foot 
passengers,  by  the  side  of  any  public  highway  in  this  state, 
unless  in  the  Accessary  act  of  crossing  the  same. 

Sec.  2.  It  shall  be  unlawful  for  any  person  to  remove,  de- 
stroy, or  cut  any  shade  tree,  or  carry  oflf  or  remove,  or  in 
anywise  injure  the  protecting  box  of  any  shade  tree  in  any 
town  or  village  of  this  state ;  but  this  act  shall  in  nowise  be 
so  construed  as  to  prevent  any  owner  of  grounds  from  mak- 
ing any  necessary  alterations  in  said  walks  or  trees  on  the 
same. 

Sec  3.  Any  person  who  shall  violate  any  of  the  provisions 
of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  be  fined  in  any  sum  not  ex* 
ceeding  three  dollars.    Act  March  3, 1859,  1  R.  S.  880. 

CHARGES. 

1.  Riding  on  Sidewalk, 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  and  within  the  corporate  limits  of  the  town  of ,  in 
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« 
said  county,  unlawfally  did  ride  with  and  npon  a  horse  upon  the 

T)rick  sidewalk  on  the  north  side  of  Main  street,  between  Fourth 

^nd  Fifth  streets,  of  said  town,  which  said  riding  was  then  and 

there  not  the  necessary  act  of  crossing  said  sidewalk. 

2.  Destroying  shade  trees. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  and  within  the  corporate  limits  of  the  town  of ,  in  said 

•county,  unlawfully  did  cut  down,  remove,  and  destroy  a  certain 
flhade  tree,  then  and  there  situate  and  being,  he,  the  said  A.  B., 
then  and  there  not  being  the  owner  of  the  ground  upon  which  the 
said  shade  tree  was  standing,  and  the  said  cutting  down,  remov- 
ing, and  destroying  not  being  then  and  there  a  necessary  altera* 
tion  in  any  sidewalk  or  trees  on  the  same. 


Sec.  52.  Docks  op  Public  Buildings — How  to  Open. 

Sec.  1.  All  theaters,  opera  houses,  public  buildings,  muse- 
ums, churches,  colleges,  seminaries,  and  school  buildings  shall 
hang  all  doors  for  the  purpose  of  ingress  and  egress  thereto,  so 
that  the  same  shall  swing  outwardly :  Provided^  that  rooms 
in  school  houses  or  churches,  where  the  scholars  or  meetings 
assemble  on  the  ground  floor,  are  exempt  from  the  provisions 
of  this  act. 

Sec.  2.  It  is  hereby  made  the  duty  of  all  managers,  owners, 
lessees,  trustees,  and  persons  having  charge  of  such  buildings, 
described  in  the  first  section  of  this  act,  to  comply  with  the 
provisions  therein  contained  within  sixty  days  from  the  ap- 
proval of  this  act. 

Sec.  8.  All  persons  whose  duty  it  may  be  to  see  that  the 
provisions  of  this  law  are  complied  with,  who  shall  fail  or  re- 
fuse to  obey  the  same,  shall  be  fined  in  any  sum  not  exceeding 
one  thousand  dollars,  and  may  be  imprisoned  in  the  county 
jail  for  any  period  not  exceeding  six  months.  Acts  1877, 
Spec.  Sess.,  pp.  59,  60. 

CHARGE. 

That  A.  B.,  on  the day  of ,  in  the  year  ,  at  said 

<K>unty,  was  one  of  the  trustees  of  the  public  schools,  within  and  for 
the  town  of ,  in  said  county^  having  charge  of  a  certain  two- 
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Btory  brick  baildiDg,  situated  od  the  soath  side  of  Seminary  street, 
l>etweeD  Fourth  and  Fiflh  streets,  of  said  town,  which  building  was 
thef)  and  there  used  as  a  school  building  for  the  said  public  schools, 
and  that  it  was  then  and  there  the  duty  of  said  A.  B.  to  hang  the 
doors  thereof,  for  the  purpose  of  ingress  and  egress  thereto,  so  that 
the  same  should  swing  outwardly;  but  that  the  said  A.  B.  did  then 
and  there,  as  such  trustee,  unlawfully  fail  and  refuse  to  hang  said 
doors,  or  cause  the  same  to  be  hung,  so  that  they  would  swing  out- 
wardly, the  said  building  not  then  and  there  being  a  school  house 
or  church,  where  the  scholars  or  meetings  assemble  on  the  first 
floor. 

Sec.  53.  Looking  Passenqeb  in  Railroad  Cab. 

Sec.  1.  It  shall  be  unlawful  for  any  railroad  in  this  state  to 
allow  or  permit  any  car  or  cars,  on  any  railroad  in  this  state, 
containing  any  passenger,  to  be  locked  while  the  same  is  run- 
ning or  standing  on  any  railroad  in  this  state ;  and  any  per- 
son who  shall  lock  or  fasten  the  door  or  doors  of  any  oar  con- 
taining any  passenger,  so  that  said  door  can  not  be  easily 
opened  by  such  passenger,  shall  be  guilty  of  a  misdemeanor, 
and,  upon  conviction,  shall  be  fined  in  any  sum  not  ex- 
ceeding five  hundred  dollars,  and  any  person  ordering  or 
directing  the  locking  or  fastening  of  any  such  car  door,  shall 
be  deemed  as  a  principal,  and  fined  in  the  same  manner  as 
the  person  locking  or  fastening  said  car  door.  Act  March  11, 
1867,  1  R.  8.  750. 

CHARGE. 

That  A.  B.,  on  the day  of ,  in  the  year ,  at  said 

county,  being  the  con3uctor  of  a  certain  train  of  cars,  on  the 

railroad,  a  railroad  in  this  state,  unlawfully  locked  and  fastened  the 
doors  of  one  of  the  cars  of  said  train,  then  and  there  passing  and 
running  on  the  track  of  said  railroad,  which  car  then  and  there 
contained  a  certain  passenger,  to- wit,  one  C.  D.,  and  which  doors, 
after  being  so  locked  and  fastened  by  the  said  A.B.,  could  then  and 
there  not  be  easily  opened  by  the  said  C.  D. 


OFFENSES  BOTE   CRIMINAL  AND   CIVIL.  29^ 

Surety  of  the  peace. 


CHAPTER  V. 

OFFENSES  IN  WHICH  TRIAL  PARTAKES  OF  BOTH  CRIMINAL. 

AND  CIVIL  NATURE. 

ITCTIOV.  BBOTIOH. 

1.  Surety  of  the  peace.  2.  Bastardy. 

Sbc.  1.    Surety  of  the  Peace. 

Sec.  22.  Upon  affidavit  by  any  person  that  he  has  just  cause- 
to  fear,  and  does  fear,  that  another  will  destroy  or  injure 
his  property,  or  injure,  by  violence,  himself  or  some  member 
of  his  family ;  and  that  he  makes  such  affidavit  only  to  secure 
the  protection  of  the  law,  and  not  from  any  anger  or  malice ;. 
any  justice,  with  whom  such  affidavit  is  filed,  shall  issue  his 
warrant  and  cause  the  person  complained  of  to  be  arrested 
and  brought  before  him  for  trial. 

Sec»  23.  The  issue  to  be  tried  in  such  case  shall  be,  whether 
the  complaining  witness  has  just  cause  to  entertain  the  fears 
expressed  in  his  affidavit ;  which  issue  shall  be  tried  by  the 
justice,  unless  either  party  shall  demand  a  jury ;  and  changes 
of  venue  and  continuance  shall  be  granted  as  in  other  cases. 

Sec  24.  If  the  justice  or  jury  trying  the  issue  shall  find  that 
the  complaining  witness  has  just  grounds  to  entertain  the  fears- 
expressed  in  his  affidavit,  the  justice  shall  require  of  the  de- 
fendant recogniza!ice  and  freehold  surety,  in  a  sum  not  less- 
than  fifty  or  more  than  five  hundred  dollars,  for  his  appear- 
ance on  the  first  dav  of  the  next  term  of  the  court  of  common 
pleas,  and  to  keep  the  peace  meanwhile  ;  which  recognizance 
shall  be  substantially  in  the  following  form : 

We,  A.  B.  and  C.  D.,  severally  acknowledge  ourselves 
bound  to  the  State  of  Indiana,  in  the  penal  sum  of dol- 
lars each,  if  said  A.  B.  shall  not  appear  at  the  first  day  of  the 

^ext  term  of  the  court  of  common  pleas  of county,  to 

answer  a  complaint  ^of  surety  of  the  peace  made  against  him. 
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by  John  Smith,  and  abide  the  order  of  such  coart  therein ; 
^nd  in  the  meantime  keep  the  peace  toward  all  the  inhabit- 


ants of  this  state.  A.  B. 

Attest:  C.  D. 

BiGHABD  Stilbs,  Justice. 


SEAL. 
SEAL. 


Seo.  25.  Buch  recognizance  shall  be  filed  and  recorded  in 
the  same  manner  and  have  the  same  force  and  effect  of  re- 
-cognizances  required  to  be  taken  in  criminal  cases  by  justices. 
And  such  justice  shall  also  file  in  the  clerk's  office  a  transcript 
of  the  proceedings  before  him,  and  all  papers  in  the  cause,  un- 
less otherwise  directed  by  both  parties. 

Seo.  26.  Such  cause  shall  be  docketed  and  tried  in  the  court 
of  common  pleas,  under  the  rules  governing  such  trials  be- 
fore justices  ;  and,  if  the  finding  of  the  court,  or  the  verdict 
of  the  jury,  be  against  the  defendant  on  the  issue,  such  court 
ishall  require  of  such  defendant  recognizance  and  surety  that 
he  will  keep  the  peace  for  such  length  of  time  as  the  court 
may  direct,  and  shall  also  give  judgment  against  him  for 
oosts,  and  that  he  stand  committed  until  the  same  be  paid 
or  replevied. 

Sec.  27.  If  the  verdict  or  finding,  either  before  the  justice 
or  in  the  court  of  common  pleas,  be  in  favor  of  the  defend- 
ant, or  the  cause  be  dismissed  by  the  complaining  witness,  or 
he  fail  to  prosecute  the  same,  all  costs  shall  be  adjudged 
against  the  complaining  witness. 

Sec.  28.  Such  complaining  witness  and  his  wife  shall  be 
competent  witnesses.  But  such  wife  shall  not  be  sworn  in 
fiuch  case  without  the  consent  of  her  husband. 

Sec.  29.  The  wife  may  pray  surety  of  the  peace  against  her 
husband,  or  any  other  person  may  pray  such  surety  in  her  be- 
half against  him,  and  such  person  shall,  on  such  proceeding, 
be  deemed  the  complaining  witness. 

Sec.  30.  When  any  defendant  shall  fail  to  enter  into  any 
recognizance  and  sureties  required  of  him,  by  any  justice  or 
court  ot  common  pleas,  as  above  required,  such  court  or  jus- 
tice shall  commit  such  defendant  to  the  county  jail,  until  he 
shall  be  discharged  in  the  due  course  of  law.  2  K.  S.  674, 
€75,  676. 
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Sec.  138.  In  case  of  a  conviction  for  an  ofi'ense  not  panish- 
able  by  death  or  imprisonment  in  the  state  prison,  in  addition 
to  the  punishment  required  by  law,  the  court  may  require  the- 
defendant  to  enter  into  a  recognizance,  with  surety,  in  a  rea- 
sonable sum,  to  keep  the  peace  for  any  time  not  exceeding 
one  year,  or  in  default  thereof  to  stand  committed,    2  R.  S.  408*. 

Affidavit  for  surety  of  peace. 

State  of  Indiana,     1 
Couutyof .    P*- 

A.  B.,  being  duly  sworn,  states  upon  oath  that  be  has  just  cause 
to  fear,  and  does  fear,  that  C.  D.  will  injure,  by  violence,  him,  the 
said  A.  B.  [or,  one  B.  F.,  a  member  of  the  family  of  said  A.  B.]  ; 
and  that  he  makes  this  affidavit  only  to  secure  the  protection  of 
the  law,  and  not  from  anger  of  malice.  A.  B. 

Subscribed  and  sworn  to  before  me,  this day  of ,  1878. 

G.  fl.,  J.  P.    [seal.] 

Sufficiency  of  affidavit. — A  complaint  for  surety  of  the  peace  is 
not  necessarily  bad  for  alternativenens  arising  from  the  use  of  **  or  " 
instead  of  "  and." 

The  complainant  may  well   include  all  his  fears — for  his  per- 
son,   property,   and  family^-conjonctively ;    and   the    use    of  a 
disjunctive  is  a  trivial  defect,  which  should  not  prejudice  his  rights- 
on  the  merits.    8  Ind.  458. 

Same. — The  following  affidavit  was  held  sufficient : 

State  of  Indiana,  )      - 

Bartholomew  county,  J 

Isaiah  Watkins  swears,  as  he  verily  believes,  that  he  has  just 
cause  to  fear,  and  does  fear,  that  William  Beckwith  will  injure  his 
person  by  violence,  and  that  he  makes  this  affidavit  only  to  secure 
&e  protection  of  the  law,  and  not  from  anger  or  malice. 

Isaiah  Watkins. 

Subscribed  and  sworn  to  before  me,  this  14th  day  of  February, 
1863.  Jos.  E.  Mitchell,  J.  P. 

21  Ind.  226. 

Time  of  fear. — In  a  proceeding  for  surety  of  the  peace,  the  ques- 
tion as  to  just  cause  of  fear  relates  to  the  time  of  the  institution, 
of  the  proceeding,  and  not  to  the  time  of  the  trial.     35  Ind.  379. 

Same. — If,  on  the  final  trial  of  a  proceeding  for  surety  of  the- 
peace,  it  is  found  that  the  fears  have,  since  the  commencement  of 


{ 
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the  proceeding,  ceased  to  exist,  this  fact  may  be  considered  by  the 
•court  in  determining  the  time  and  amount  of  the  recognisance  to 
be  entered  into  by  the  defendant,  but  it  will  not  entitle  him  to  an 
unconditional  discharge,  at  the  costs  of  the  relator.    Ibid. 

Same. — In  a  prosecution  for  surety  of  the  peace,  the  question  is, 
whether  the  prosecuting  witness  had  just  cause  to  fear  at  the  time 
of  the  institution  of  the  proceeding,  and  not  whether  he  has  such 
•cause  at  the  time  of  giving  instructions  to  the  jury.     48  Ind.  146. 

Dismissal  by  agreement — Committing  for  costs. — In  a  proceeding 
for  surety  of  the  peace,  the  parties  agreed,  in  the  circuit  court, 
that  the  cause  should  be  dismissed,  at  the  costs  of  the  defendant, 
without  any  trial  of  the  issue  or  finding  or  verdict  thereon.  Held, 
that  the  court  could  not  order  the  defendant  to  stand  committed 
until  the  costs  should  be  paid  or  replevied.     49  Ind.  205. 

Presumption  of  innocence. — An  omission  by  the  court,  on  the  trial 
•of  a  criminal  prosecution,  to  charge  the  jury,  as  required  by  stat- 
ute, that  the  defendant  '^  is  presumed  to  be  innocent  until  the  con- 
trary is  proved,"  and  that  ''when  there  is  a  reasonable  doubt 
whether  his  guilt  is  satisfactorily  shown,  he  must  be  acquitted," 
must  be  excepted  to  before  the  jury  retire  to  consider  of  their  ver- 
-dict,  in  order  that  the  court  may  have  an  opportunity  to  supply  the 
omission.     26  Ind.  141. 

Same. — It  is  too  late  first  to  make  the  objection  on  a  motion  for  a 
new  trial.     Ibid. 

The  statute  in  question  does  not  apply  to  a  proceeding  for  surety 
■of  the  peace.    Ibid. 

What  is  the  issue. — In  a  proceeding  for  surety  of  the  peace,  the 
issue  to  be  tried  is  not,  under  the  statute,  the  guilt  or  innocence  of 
the  defendant,  but  whether  the  complaining  witness  has  just  cause 
to  entertain  the  fears  expressed  in  his  affidavit.     Id.  142. 

Discharge  of  jury — Jeopardy. — The  provision  of  the  constitution 
that  no  person  shall  be  twice  put  in  jeopardy  for  the  same  offense 
does  not  apply  to  a  proceeding  for  surety  of  the  peace.  27  Ind. 
121. 

No  appeal  by  state. — No  appeal  lies  in  behalf  of  the  state,  or  the 
relator,  from  the  judgment  of  a  justice  of  the  peace,  in  a  prosecu- 
tion for  surety  of  the  peace.     17  Ind.  438. 

Is  a  criminal  proceeding. — A  prosecution  for  surety  of  the  peace 
is  a  criminal  proceeding,  and  where  the  act  authorizing  such  prose- 
-cutions  is  silent,  the  criminal  practice  governs.     16  Ind.  175. 

Verdict  of  guilty  not  sufficient — In  a  proceeding  for  surety  of  the 
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peace,  a  verdict  that  the  defendant  is  guilty,  is  inanfficient  ander 
the  statute.     10  Ind.  353. 

The  affidavit,  or  even  the  verdict,  as  to  fear  of  bodily  harm  to 
•one's  self  or  any  member  of  his  family,  may  be  in  the  alternative.  | 

11  Ind.  312.  i 

Sec.  2.  Bastardy. 

Sec.  1.  When  any  woman  who  has  been  delivered  of,  or  is 
pregnant  with,  a  bastard  child,  shall  make  a  complaint 
thereof,  in  writing,  under  oath,  before  any  justice  of  the 
peace,  charging  any  person  with  being  the  father  of  such 
•child,  such  justice  shall,  by  his  warrant,  cause  such  person  to 
be  arrested  and  brought  before  him. 

Sec.  2.  Upon  the  arrest  of  such  person,  or  the  return  of 
the  warrant  that  he  can  not  be  found,  such  justice  shall  pro- 
ceed to  hear  and  determine  such  complaint. 

Sec.  3.  The  prosecution  shall  be  in  the  name  of  the  State 
of  Indiana,  on  the  relation  of  the  prosecuting  witness,  but 
the  rules  of  evidence  shall  be  the  same  as  in  civil  cases,  and 
the  mother  of  the  child,  if  of  sound  mind,  shall  be  a  compe- 
tent witness. 

Sec.  4.  If  the  justice,  on  hearing,  adjudge  the  defendant  to 
be  the  father  of  such  child,  he  shall,  if  such  defendant  is  in 
custody,  require  him  to  give  bond  in  a  sum  not  less  than  two 
hundred,  nor  more  than  ten  hundred  dollars,  with  sufficient 
sureties,  payable  to  the  State  of  Indiana,  and  conditioned 
that  he  will  appear  at  the  next  term  of  the  circuit  court  of 
such  county  to  answer  such  complaint,  not  depart  without 
leave,  and  abide  the  judirment  and  orders  of  such  court,  or, 
failing  therein,  that  he  will  pay  such  sums  of  money,  and  tc 
such  person,  as  may  be  judged  by  such  court,  and  shall  trans- 
mit such  bonds,  together  with  a  transcript  of  his  proceed- 
ings and  the  other  papers  in  the  cause,  without  delay,  to  the 
<5lerk  of  the  circuit  court  of  the  proper  county;  and  if  such 
defendant  shall  fail  to  give  such  bond,  such  justice  shall 
<5ommit  him  to  jail  until  discharged  by  law;  such  bond,  or 
any  bond  given  by  such  defendant  on  any  continuance  or  ar- 
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rest,  may  be  pat  in  suit  by  any  person  in  whose  favor  the 
conrfmay  adjud£:e  any  sum  of  money  in  such  prosecution. 

Sec.  5.  Any  person  committed  to  jail  for  failure  to  give 
bond,  may  be  discharged  from  custody  by  filing  at  any  time 
after  his  commitment,  with  the  clerk,  such  bond,  to  the  sat- 
isfaction of  such  clerk,  and  a  certificate  of  the  clerk  to  the 
sherifi'  shall  be  sufiicient  to  authorize  him  to  discharge  said 
defendant  from  custody. 

Sec.  6.  The  trial  and  continuance  thereof  of  such  prosecu- 
tion,  both  before  the  justice  and  in  the  circuit  court,  shall, 
in  all  respects  not  herein  otherwise  provided  for,  be  governed 
by  the  law  regulating  civil  suits. 

Sec  7.  The  testimony  of  the  mother  shall  be,  by  such 
justice,  reduced  to  writing,  read  carefully  to  such  witness,, 
and  by  her  be  signed,  and  shall,  by  such  justice,  bd  returned 
to  the  circuit  court,  with  the  other  papers  in  such  case,  to  be 
used  by  either  party  to  sustain  or  impeach  the  testimony  of 
such  witness.  The  failure  of  the  justice  so  to  do  shall  not 
be  ground  of  dismissal  in  the  circuit  court,  but  such  justice 
shall  recover  no  fees  in  such  case. 

Sec.  8.  Upon  any  continuance  granted  either  party,  the 
court  or  justice  granting  the  same  shall  require  of  the  de- 
fendant a  like  bond  as  is  required  in  the  fourth  section  of 
this  act,  or  commit  him  to  jail  for  failure  to  give  such  bond, 
and  such  defendant  may  be  discharged  from  custody  in  the 
same  manner  as  in  the  fifth  section  of  this  act  provided. 

Sec.  9.  If  the  defendant  shall  not  have  been  arrested,  or  has- 
escaped  after  arrest,  such  trial  shall  proceed  in  his  absence,, 
and  if  he  be  adjudged  the  father  of  such  child,  the  justice 
shall  transmit  •the  papers  and  a  transcript  of  such  judgment, 
without  delay,  to  the  clerk  of  the  circuit  court  of  the  proper- 
county,  who  shall  file  and  docket  the  same  for  trial,  and  such 
cause  shall  be  heard  and  determined  by  such  court  in  the 
same  manner  as  if  such  defendant  were  present. 

Sec  10.  The  filing  of  such  transcript  as  in  the  ninth  section 
of  this  act  provided,  shall  operate  from  the  time  of  such  filing, 
as  a  lien  upon  the  real  estate  of  the  defendant  to  the  extent 
of  the  judgment  which  may  afterward  be  rendered  against  him»i 
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in  such  prosecution,  and  such  judgment  shall  have  the  same 
effect  and  lien,  as  if  rendered  at  the  time  of  such  filing,  and 
such  lien  shall  be  declared  in  such  judgment. 

Sec.  11.  The  death  of  the  mother  shall  not  abate  such  suit» 
if  the  child  is  living;  but  a  suggestion  of  record  of  the  fact 
shall  be  made,  and  the  name  of  the  child  substituted  in  the 
proceedings  for  that  of  the  mother,  aud  a  guardian  ad  litem 
shall  be  appointed  for  that  purpose,  who  shall  not  be  liable 
for  costs;  and  in  such  case,  the  testimony  of  the  mother^ 
taken  in  writing  before  the  justice,  may  be  read  in  evidence^ 
and  shall  have  the  same  force,  as  if  she  were  living,  and  had 
testified  to  the  same  m  court. 

Sec  12.  When  the  defendant  is  not  in  custody,  or  under 
bond,  and  a  transcript  has  been  filed,  as  in  the  ninth  section 
of  this  act  required,  the  clerk  of  the  circuit  court  shall  issue 
to  the  sheriff  of  any  county  where  such  defendant  may  be  al- 
leged to  be,  a  warrant  for  his  apprehension  ;  and  such  sheriff,, 
if  he  arrest  such  defendant,  shall  require  of  him  such  bond  as 
is  in  the  fourth  section  of  this  act  required ;  and  on  his  failure 
to  give  the  same,  to  the  satisfaction  of  such  sheriff,  he  shall 
commit  him  to  the  jail  of  the  county  where  such  trial  is 
pending. 

Sec  13.  If  the  defeudantj  in  the  circuit  court,  deny  the 
charge,  the  issue  shall  be  tried  by  the  court  or  a  jury. 

Sec.  14.  If  such  jury  find  that  the  defendant  is  the/ather 
of  such  child,  or  such  defendant,  in  court,  shall  confess 
the  same,  he  shall  be  adjudged  the  father  of  such  child,  and 
stand  charged  with  the  maintenance  and  education  thereof. 

Sec.  16.  Execution  may  issue  on  such  judgments,  whenever 
any  amount  is  due  on  the  same,  and  shall  be  executed  without 
any  relief  whatever  from  valuation  or  appraisement  laws. 

Sec.  17.  The  prosecuting  witness,  if  an  adult,  may,  at  any 
time  before  final  judgment,  dismiss  such  suit,  if  she  will  first 
enter  of  the  record  an  admission  that  provision  for  the  main- 
tenance of  the  child  has  been  made  to  her  satisfaction,  and  if 
such  witness  be  a  minor,  she  may  dismiss  such  suit,  if  it  be 
first  shown  to  the  satisfaction  of  the  court,  in  which  the  same 
20 
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18  pending  that  suitable  provision  has  been  made  and  properly 
secured  for  the  maintenance  of  the  child,  and  a  finding  of  the 
<50urt  to  that  effect  entered  of  record;  and  such  entry,  in 
either  case,  shall  be  a  bar  to  all  other  prosecutions  for  the 
same  cause  and  purpose. 

Sec.  18.  No  prosecution  under  this  act  shall  be  instituted 
after  two  years  from  the  birth  of  such  bastard  child. 

Seo.  19.  Upon  the  death  of  any  bastard  child,  after  judg- 
ment rendered  as  aforesaid,  and  before  the  expiration  of  the 
time  limited  for  the  last  payment  on  such  judgment,  the  court 
rendering  such  judgment  may  make  such  reduction  in  the 
amount  of  the  same  as  may  be  rendered  proper  and  just  in 
•consequence  of  such  death. 

Seo.  20.  The  death  of  a  bastard  child  shall  not  be  cause  of 
abatement  or  bar  to  any  prosecution  for  bastardy ;  but  the 
<50urt  trying  the  same  shall,  on  conviction,  give  judgment  for 
such  sum  as  shall  be  deemed  just. 

Sec  21.  The  several  prosecuting  attorneys  within  their 
respective  circuits,  shall  prosecute  all  causes  originating  under 
this  act. 

Sec.  22.  In  case  of  the  death  of  the  putative  father  of  such 
-child,  either  before  or  after  the  commencement  of  prosecution, 
and  after  the  preliminary  examination  before  the  justice,  the 
right  of  action  shall  survive,  and  may  be  prosecuted  against 
the  personal  representatives  of  the  deceased  with  like  effect  as 
if  such  father  were  living,  except  that  no  arrest  of  such  per- 
sonal representatives  shall  take  place,  or  bond  be  required. 
Act  May  6, 1852.    2  R.  S.  654-661. 

Sec  15.  Such  court  shall,  on  such  verdict  and  judgment, 
make  such  order  as  may  seem  just  for  the  securing  such 
maintenance  and  education  to  such  child,  by  the  annual  pay- 
ment to  such  mother,  or,  if  she  be  dead  or  an  improper  person 
to  receive  the  same,  to  such  other  person  as  the  court  may 
direct,  of  such  sums  of  money  as  may  be  adjudged  proper, 
and  shall  render  judgment  for  the  same,  specifying  the  terms 
of  j)ayment,  and  shall  require  of  such  defendant,  if  he  be  in 
custody,  to  replevy  such  judgment  by  good  freehold  surety, 
or  in  default  thereof,  shall  commit  such  defendant  to  jail,  and 
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should  the  defendant  fail  to  replevy  or  pay  such  judgment, 
and  in  default  thereof  be  committed  to  jail,  and  upon  proof 
thereof  being  made  to  the  court,  that  the  defendant  has  been 
imprisoned  in  the  jail  of  the  county  for  a  period  of  twelve 
months  from  the  date  of  his  imprisonment,  and  that  he  is  un- 
able to  pay  or  replevy  the  same,  he  may  be  released  from  im- 
prisonment by  an  order  of  the  court  made  at  any  regular  term 
of  said  court,  which  order  of  release  shall  be  entered  upon  the 
records  of  said  court.    Acts  1877,  Reg.  Session,  p.  5. 

Complaint  for  bastardy. 

State  of  Indiana,  |         Before  R.  W.  Murray, 

Spencer  County.    J     '       J.  P.  Ohio  township. 

The  State  of  Indiana,  on  relation  of  Mary  Smith,  complains  of 
John  Jones  and  says  that  on  the  l5th  day  of  October  1877,  she,  the 
said  Mary  Smith,  relatrix  herein,  was  delivered  of  [or,  is  now  preg- 
nant with]  a  bastard  child  ;  and  that  the  defendant,  John  Jones,  is 
the  father  of  said  child.  Mary  Smith. 

The  said  Mary  Smith  swears  that  the  statements  made  in  the 
foregoing  complaint  are  true.  Mart  Smith. 

Subscribed  and  sworn  to  before  me  this day  of ,  1878. 

R.  W.  Murray,  J.  P.    [seal.] 

For  a  form  of  complaint  held  sufficient,  see  48  Ind.  470. 

The  complaint  may  be  sworn  to  before  a  notary  public.     53 

Ind.  28. 

t    

Who  must  bring  suit, — The  prosecution  must  be  in  the  name  of 
Ihe  state.     1  Blackf  110,  83;  2  Id.  220.     See  16  Ind.  271. 

Same — Statute  of  1831. — Any  unmarried  woman,  resident  in  the 
-etate^  might,  under  the  statute  of  1831,  make  complaint  before  a 
justice  of  the  peace  against  the  father  of  her  living  bastard  child, 
without  regard  to  the  place  where  the  child  was  born  (4  Blackf. 
269 ;  4  Id.  188,  316)  ;  and  it  was  not  necessary  that  the  complaint 
should  allege  the  residence.  The  fact  might  be  made  to  appear  in 
any  part  of  the  record.    5  Blackf.  165  ;  3  Ind.  564 ;  4  Id.  189. 

What  order  of  court  should  contain. — The  order  of  the  court 
;8hould  be,  after  stating  what  sum,  with  costs,  the  father  must  pay 
simply  for  the  maintenance  of  the  child  (damages  for  seduction, 
iind  the  expenses  of  Lying-in  not  being  recoverable  in  this  prose- 
<;ation)  ;  that  the  defendant  pay  the  money  in  certain  installments, 
«tG.,  to  the  person  who  shall  maintain  the  child,  or  become  entitled 
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to  said  money  by  law,  and  that  he  enter  into  a  recognizance,  with 
one  or  more  sureties,  for  the  performance  of  the  order.  2  Blackf 
230;  5  Id.  165  ;  6  Id.  383 ;  4  Id.  122  ;  1  Ind.  53.  An  order  by  the 
court  of  filiation  and  bastardy  may  be  enforced  by  scire  facias  or 
debt  on  the  order  against  the  putative  father,  or  on  the  recogni- 
zance against  those  who  have  entered  into  it,  in  the  name  of  the 
State,  on  the  relation  of  the  party  entitled.     2  Blackf.  42. 

The  scire  facias,  or  declaration,  in  such  case,  mast  describe  the 
mode  of  action  of  the  party  claiming,  showing  by  what  authority 
he  has  had  the  care  of  the  child,  and  who  is  entitled  to  the  benefit 
of  the  order  for  the  maintenance.  Ibid.  If  judgment  be  rendered 
in  the  absence  of  defendant  by  a  justice,  and  bo  no^  complied  with, 
the  justice  must  certify  the  case  to  the  circuit  court  for  final  deter- 
mination.   4  Blackf  122. 

Recognizance. — The  original  recognizance  should  be  filed  by  the 
justice  in  the  circuit  court.    4  Blackf  20. 

It  is  no  objection  to  such  recognizance  that  it  is  entered  into  by 
a  third  party,  and  not  by  the  party  himself.     Ibid. 

Becognizance  held  to  be  sufficient  in  form.     6  Blackf  61. 

Appeal. — Plaintiff  may  appeal  from  judgment  of  justice.  6 
Blackf  494 ;  46  Ind.  368.  See  44  Id.  329 ;  48  Id.  470 ;  50  Id.  592 ; 
54  Id.  535 ;  56  Id.  51 ;  19  Id.  152 ;  46  Id.  368. 

The  record  of  a  judgment  in  an  action  of  seduction  by  the  rela- 
trix  against  the  defendant,  is  not  admissible  to  prove  sexual  in- 
tercourse.   46  Ind.  368. 

When  prosecution  may  he  instituted. — 56  Ind.  168. 

Impeachment  of  relatrix's  moral  character  must  be  confined  to 
time,  etc.,  of  trial.     56  Ind.  433. 

In  an  appeal  by  the  state,  no  bond  is  necessary.  3  Ind.  564.  See 
also  44  Ind.  329. 

Form  of  judgment — Future  installments. — Ibid. 

The  prosecuting  witness  may  he  compelled  to  testify  whether  about 
the  time  she  has  alleged  that  the  child  was  begotten,  any  person 
beside  the  defendant  had  carnal  intercourse  with  her.  4  Ind.  112. 
See  also  45  Ind.  175. 

And  if  she  denies  such  fact  in  her  testimony,  a  witness  may 
be  compelled  to  testify  whether,  about  that  time,  ishe  had  carnal  in- 
tercourse with  him.     4  Id.  112. 

The  trial  can  not  proceed  without  the  defendant  upon  return  of  not 
found.  He  must  be  either  arrested  or  notified  of  the  pending  of 
the  suit,  as  in  ordinary  cases.    9  Ind.  452. 
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If  the  defendant  in  the  circait  court  fail  to  deny  the  charge,  he 
IB  not  entitled  to  trial  by  jury ;  and  if  the  record  show  no  plea 
entered  or  answer  filed,  but  the  case  was  tried  by  jury,  the  su- 
preme court  presumed  in  favor  of  correct  action  of  the  court  be- 
low, that  the  defendant  made  such  denial.     11  Ind.  231. 

The  defendant  in  the  circuit  court  can  not  give  in  evidence  a  part 
of  the  testimony  as  written  down  by  the  justice.  He  must  give  it 
all  or  none  (11  Ind.  231),  and  he  must  ntate  the  purpose  for  which 
he  proposes  to  introduce  such  evidence.    18  Ind.  255. 

On  the  cross-examination  the  following  question  was  asked  of 
the  relatrix :  Did  you  ever,  at  any  time  prior  to  the  time  you  say 
you  came  begotten  with  child  by  the  defendant,  have  sexual  inter- 
course with  anyone?  The  question  was  held  improper,  and  cor- 
rectly excluded.     13  Ind.  357. 

New  trial — Newly  discovered  evidence. — The  defendant  moved 
for  a  new  trial,  and  filed  his  affidavit,  stating  that  since  the  trial 
he  had  discovered  he  could  prove  that  the  grandmother  of  the 
relatrix  was  at  his  house  but  once  during  the  month  of  February, 
and  that  was  on  the  27th  and  28th  days ;  that  this  was  material 
because  the  relatrix  swore  positively  that  the  chijd  was  begotten  at 
the  time  her  grandmother  was  at  the  house  of  T.;  and  that  he  can 
prove,  and  did  prove  on  the  trial,  that  he  was  not  at  the  house  of 
the  prosecuting  witness  at  the  time  above  mentioned  ;  that  he  did 
not  know  what  T.  would  swear  until  the  day  after  the  trial,  nor 
could  he  have  known  that  it  would  be  material  on  the  trial  to 
make  such  proof;  that  he  never  had  intercourse  with  the  prose- 
cuting witness,  and  is  not  the  father  of  the  child.  He  also  intro- 
duced the  affidavit  of  T.  in  support  of  his  own  affidavit.  Held^ 
that  these  affidavits  were  insufficient  to  authorize  a  new  trial. 
Ibid. 

See,  as  to  new  evidence,  26  Ind.  192. 

Impeachment  of  relatrix.  8  Ind.  405 ;  10  Id.  231 ;  15  Id.  473 ; 
44  Id.  451. 

Credibility  of  relatrix  a  question  for  the  jury.  14  Ind.  391,  469  ; 
44  Id.  449  ;  45  Id.  175  ;  56  Id.  433. 

Interest  of  relatrix,    53  Ind.  536 ;  56  Id.  433;  28  Ind.  285. 

Who  may  dismiss. — The  mother  of  a  bastard  child  may  settle 
.  and  dismiss  a  bastardy  suit  brought  on   her  relation.      14  Ind. 
£52. 

An  agreement  to  dismiss  a  bastardy  prosecution  made  out  of  court 
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Bhoald  be  pleaded  as  sacb,  that  an  issue  can  be  foi^med  and  tried, 
16  Ind.  134. 

Who  may  prosecute, — No  one  but  the  mother  may  institute  pro- 
ceedings  in  bastardy.  16  Ind.  271,  416 ;  53  Id.  552.  And  an 
amount  paid  to  the  mother  don't  affect  the  further  liability  to  sup- 
port the  child.     16  Id.  416. 

When  the  child  was  born  on  September  18,  1858,  it  was  held  im- 
proper to  prove  that  in  November,  1857,  the  relatrix  had  had  sex- 
ual intercourse  with  another  man.     17  Ind.  210. 

Who  entitled  to  the  money. — The  person  who  has  the  legal  custody 
of,  and  who  maintains,  the  child  is  entitled  to  the  money  received' 
in  a  bastardy  proceeding.     18  Ind.  186.     But  see  53  Ind.  536. 

Agreement  by  infant  relatrix.     18  Ind.  266  ;  30  Id.  331. 

A  married  woman  may,  under  the  R.  S.  of  1852  prosecute  an  ac- 
tion for  bastardy.     24  Ind.  389 ;  27  Id.  381 ;  29  Id.  483. 

It  is  a  civil  proceeding.     19  Ind.  92  ;  44  Id.  329. 

Imprisonment.  41  Ind. 278.  See  20  Id.  47  ;  25  Id.  68  ;  33  Id.  502 ; 
37  Id.  237  ;  45  Id.  308 ;  49  Id.  581 ;  50  Id.  589,  149.  Defendant 
may  be  released  after  one  year's  imprisonment.  Act  of  March  6^ 
1877,  Reg.  Session,  p.  5. 

A  bond  given  to  avoid  imprisonment  for  bastardy  is  void.  20 
Ind.  47  (overruled,  25  Ind.  68). 

Bond. — Benefit  of  accrues  to  child  exclusively.     30  Ind.  240. 

The  amount  of  allowance  is  a  matter  of  discretion  with  the  court. 
26  Ind.  171. 

Consideration. — An  agreement  not  to  prosecute  is  a  valid  consid- 
eration for  a  promise  to  pay  money.  27  Ind.  381.  And  is  good  if 
made  to  a  married  woman  without  the  concurrence  of  her  husband. 
Ibid. 

Compromise  of  prosecution. — Consideration.  28  Ind.  431 ;  31  Id, 
390. 

Promissory  note — Consideration  of. — 28  Ind.  9 ;  30  Id.  331 ;  *31  Id. 
390 ;  Id.  62 ;  45  Id.  416  ;  50  Id.  444. 

Credibility  of  witness-r— Defendant' s  interest  greater  than  that  of 
relatrix. — This  fact  should  be  considered  by  the  jury.  28  Ind.  285. 
See  44  Ind.  449.  See  also,  on  this  point,  53  Ind.  552 ;  56  Ind 
443. 

Married  woman — Compromise. — The  defendant  answered  that 
after  the  birth  of  the  child  the  relatrix  cohabited  with  her  hus- 
band, and  that  in  consideration  of  twenty-five  dollars,  a  part  of 
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"which  had  been  paid,  they  agreed  to  compromise,  the  husband  to 
support  the  child  as  his  own,  etc.;  that  the  defendant  was  ready 
and  willing  to  pay  the  residue,  etc.  Held,  that  the  answer  was 
bad.     29  Ind.  483. 

Competent  witness — Married  woman  is.    Ibid. 

Competency  of  mother  as  witness  in  certain  cases,  ^  45  Ind.  175. 

Married  woman.  Evidence  of  non -intercourse  with  husband  for 
more  than  a  year,  continuing  within  five  months  of  the  birth  of 
the  child,  is  sufficient  to  Establish  the  illegitimacy  of  the  child. 
29  Ind.  483.  ■   . 

Verdict — Judgment — Sufficiency  of.  Ibid.  See  also  35  Ind.  373 ; 
44  Id.  329  ;  62  Id.  99. 

Privilege  of  witness — Self-crimination,    29  Ind  541. 

Costs  after  dismissal — Defendant  not  liable  for.    30  Ind.  76. 

Exact  liability  of  father  established.    Id.  240. 

Compromise — Infancy  of  mother.    Id.  331. 

Award. — A  bastardy  prosecution  was  submitted  to  referees,  who 
awarded  the  relatrix  a  certain  sum  in  installments,  for  which  notes 
were  executed  to  her  by  the  defendant,  in  consideration  of  which 
she  entered  satisfaction  of  record.  The  mother,  who  was  an  in- 
fant, and  her  father  and  guardian  released  and  waived  all  damages, 
and  any  and  all  proceedings  for  seduction,  etc.  Held^  the  award 
b^ing  the  only  evidence  of  consideration  of  the  notes,  that  the 
maker  could  not  claim  that  the  consideration  had  failed  on  the 
death  of  the  child.    31  Ind.  390. 

Promissory  note — Contemporaneous  understanding.    Id.  62. 

Pleading — Answer  held  sufficient,    32  Ind.  404 ;  40  Id.  158. 

Evidence — Exhibition  of  child  in  court — Error  cured.    33  Ind.  187. 

Defendant  may  appear  by  attorney.    Id.  538. 

Escape— Liability  of  sheriff,  33  Ind.  502  ;  37  Id.  175,  237  ;  50 
Id.  598. 

Jurisdiction  of  circuH  and  common  pleas  courts.    35  Ind.  373. 

Compromise  made  out  of  court,  and  not  of  record,  is  no  defense. 
37  Ind.  441.     See  57  Ind.  1 ;  38  Ind.  441 ;  32  Id.  404. 

Contempt, — The  imprisonment  for  failure  to  replevy  not  as  a  con- 
tempt.   45  Ind.  308. 

Evidence. — When  the  relatrix  refuses  in  court  to  ratify  and  en- 
ter of  record  a  compromise  made  out  of  court,  she  can  not  be  re- 
quired to  give  her  reason  for  so  doing.     37  Ind.  441. 

Excessive  damages — Discretion,    Ibid. 
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Escape, — Rearrest  after  jadgment  against  sheriff.  37  Ind.  175, 
237. 

Entry  of  provision  for  child — Violation  of  promise. — Complaint  to 
vacate  entry.     39  Ind.  352. 

i\o  appeal  lies  from  the  finding  of  a  justice, — There  must  be  a 
judgment,    44  Ind.  329. 

Evidence  of  mother;  after  her  deaths  taken  before  jastice  previously, 
may  bo  read  on  trial  in  circuit  court.     47  Ind.  251. 

In  such  case  parol  evidence  of  her  testimony  before  justice  is 
not  admissible.     Ibid. 

Defendant  may  be  arrested  by  his  bail.    49  Ind.  581. 

A  judgment  in  bastardy  is  not  a  debt,  within  the  meaning  of 
section  22  of  article  1  of  the  constitution.     Ibid. 

Evidence — Admissibility  of  record — Secondary  evidence,  54  Ind. 
535. 

Finding  of  justice  of  the  peace,    52  Ind.  99  ;  54  Id.  535. 

Open  and  close — State  has,    52  Ind.  99. 

Attorney  fees. — Can  not  be  recovered  by  the  relatrix.     Ibid. 

Allowance  to  relatrix  for  suffering  or  support  in  pregnancy.  56  Ind. 
168. 

Costs  of  keeping  defendant  in  prison,  relatrix  not  required  to  pay. 
52  Ind.  330. 

Evidence, — Declaration  of  relatrix  of  her  affection  for  others  not 
admissible.     56  Ind.  433. 

Plea. — When  there  has  been  trial  by  jury  the  defendant,  on  ap- 
peal CO  supreme  court,  can  not  object  because  transcript  does  not 
show  plea  or  answer.     52  Ind.  382. 

Alibi. — As  to  time  child  was  begotten.    53  Ind.  28. 

Judgment  for  maintenance  of  child  before  its  birth  is  erroneous. 
56  Ind.  168. 

Support  of  child  by  another  than  mother,    53  Ind.  536. 

Arrest  of  judgment.    56  Ind.  433. 

Judgment  when  child  has  been  apprenticed.     53  Ind.  536. 

Venue — Change  of. — Can  not  be  taken  from  county  by  relatrix. 
55  Ind.  385.     See  33  Ind.  187. 

Continuance. — When  transcript  not  filed  in  time  upon  appeal.  56 
Ind.  51. 

Still-bom  child.    56  Ind.  168  ;  58  Id.  587. 

Death  of  mother. — Agreement  out  of  court,  in  writing,  by  the 
mother,  acknowledging  that  provision  for  support  had  been  made, 
etc.,  including  an  instruction  to  her  attorney  to  dismiss  the  prose- 
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cntion,  etc.,  is  not  safficient  to  bar  another  action  in  favor  of  tho 
child.     57  Ind.  1. 

Minor  defendant — The  failure  of  the  court  to  appoint  a  guardian 
-ad  litem  for  a  minor  defendant  in  a  prosecution  for  bastardy,  is  not 
cause  for  a  new  trial.    58  Ind.  .587. 

Form  of  recognizance. 

£tate  of  Indiana,         | 
County  of .    J  ^* 

We,  A.  B.  and  C.  D.,  severally  acknowledge  ourselves  to  owe  and 
be  indebted  to  the  State  of  Indiana  in  the  penal  sum  of  —  dol- 
lars, upon  the  conditions  following,  to-wit : 

Whereas,  the  above  bound  A.  B.  has  been  by  the  complaint  of 
£.  F.,  charged  with  being  the  father  of  a  bastard  child,  of  which 
the  said  E.  F.  has  been  delivered,  and  whereas  the  said  A.  B.  was 
this  day  adjudged  to  be  the  father  of  said  child,  by  G.  H.,  a  justice 

of  the  peace  of township,  in  said  county ;  now,  if  the  said  A. 

B.  shall  appear  before  the circuit  court  on  the  first  day  of  its 

next  term  and  answer  said  complaint,  not  depart  without  leave,  and 
shide  the  judgment  and  orders  of  said  court,  or  failing  therein, 
that  he  will  pay  such  sums  of  money,  and  to  such  person  as  may 
be  adjudged  by  said  court,  then  this  obligation  shall  be  void,  other- 
wise in  full  force  and  virtue  in  law. 

Witness  our  hands  and  seals  this day  of ,  1878. 

A.  B.  [seal.] 
C.  D.  [seal.] 

Taken  and  approved  by  me,  this day  of ,  1878. 

G.  H.,  J.  P^.  [seal.] 

Form  of  warrant. 

State  of  Indiana,         ) 
County  of .    J^' 

The  State  of  Indiana,  to  any  constable  of  said  county : 
Whereas,  one  L.  A.  has  this  day  filed  with  me,  the  undersigned, 

a  justice  of  the  peace  within  and  for township, county, 

Indiana,  her  complaint,  on  oath,  that  she  is  pregnant  of  a  bastard 
•child,  and  that  A.  B.  is  the  father  thereof,  yon  are  therefore  com- 
manded to  arrest  said  A.  B.,  and  bring  him  forthwith  before  me,  at 
my  office,  in  said  township,  to  answer  said  complaint ;  and  make 
<iue  return  of  this  warrant. 

Witness  my  hand  and  seal,  this day  of ,  1878. 

G.  fl.,  J.  P.    [seal.] 
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Form  of  examination  of  relatrix  before  justice. 

The  State  of  Indiana,  on  relation  of  L.  A.,  *^  Bastardy. — ^Before   G. 

V.  V  H.,  J.  F.,  town- 

A.  B.  )     ship, Ck).,  Ind. 

Comes  now  the  said  relatrix,  and  the  defendant  heing  present 
also  in  custody  before  me,  upon  the  warrant  herein  issued  by  me, 
her  testimany  is  now  here  reduced  to  writing  by  me,  and  is  in 
the  words  and  figures  following,  to-wit : 

Question  by  justice.  What  is  your  age  and  residence  ? 

Answer, 

Question,  Are  you  married  or  unmarried  ? 

Answer, 

Question,  Have  you  been  delivered  of  a  bastard  child  ? 

Answer. 

Question.  When  were  you  so  delivered  ? 

Answer. 

Question,  Who  is  the  father  of  the  child  ? 

Answer, 

Question.  When  was  it  begotten  ? 

Answer. 

Questions  by  defendant : 

Question. 

Answer. 

And  these  were  all  the  questions  asked  said  relatrix. 

Form  of  mittimus. 
State  of  Indiana,         1 
County  of .    j 

The  State  of  Indiana,  to  the  jailer  of  said  county : 

Whereas,  as  A.  B.  has  been  arrested  and  brought  before  me,  G. 

H.,  a  justice  of  the  peace  in  and  for township,  in  said  county, 

by  warrant  issued  by  me  on  a  complaint  ofbastardymade  by  L.  A. 
against  said  A.  B.,  and  the  said  A.  B.  was  by  me  duly  adjudged  the 
father  of  a  bastard  child  of  which  the  said  L.  A.  is  pregnant,  and 
the  said  A.  B.  required  by  me  to  enter  into  recognizance,  with  se- 
curity, in  the  sum  of dollars,  for  his  appearance  at  the  next 

term  of  the circuit  court,  to  answer  said  charge  ;  which  he  has 

failed  to  do.  You  are  therefore  Commanded  to  receive  said  A.  B. 
into  your  custody,  and  confine  him  in  the  jail  of  said  county,  until 
be  is  discharged  by  law. 

Witness  my  hand  and  seal,  this day  of ,  1878. 

G.  H.,  J.  P.      [SEAL.J 
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Entry, 
[Tftto,  eteJi 

January  10, 1878. 

This  day  came  L.  A.,  and  made  and  filed  with  me  her  complaint, 
on  oath,  in  the  words  and  figures  following,  to-wit  [here  insert  copy 
of  complaint  and  affidavit].  Same  day  warrant  issued  for  the  de- 
fendant, and  directed  to  N.  O.,  constable  of township,  in  said 

county.  Same  day  warrant  returned,  indorsed  as  follows :  [here  in- 
sert copy  of  return"].  The  said  A.  B.  being  present,  and  also  the  said 
L.  A.,  the  trial  was  proceeded  with.  I  examined  said  0.  D.,  under 
oath,  in  presence  of  said  defendant,  and  reduced  her  testimony  to 
writing,  and  filed  the  same.  And,  after  hearing  all  the  evidence,  I 
findthat  the  statements  of  said  complainant  are  true.  It  is  there- 
fore considered  and  adjudged  by  me  that  the  said  L.  A.  is  preg- 
nant with  a  bastard  child,  and  that  the  defendant,  A.  B.,  is  the  fa- 
ther of  said  child,  and  that  he  enter  into  a  recognizance  in  the  sum 

of dollars,  for  his  appearance  at  the  next  term  of  the 

circuit  court,  to  answer  said  charge,  and  abide  the  order  and  judg- 
ment of  said  court  G.  H.,  J.  P. 
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CHAPTER  L 

ABRBST  —  BAIL  AND  RECOGNIZANCE  — EXAMINATION— COM- 
MITMENT. 

«IOTUMr.  ■BOTIOll. 

1.  Arrest.  8.  Examination — Commitment. 

2.  Bail  and  recognizance. 

Sec.  1.    Arrest. 

When  warrant  is  to  issue  on  indictment. 

Sec.  27.  When  an  indictment  is  found,  the  court  may  di- 
rect the  clerk  to  issue  a  warrant  returnable  forthwith.  If  no 
order  is  made,  the  clerk  must  issue  a  warrant  upon  all  indict- 
ments within  twenty  days  after  the  close  of  the  term.  War- 
rants must  be  issued  upon  information  as  soon  as  practicable 
after  being  filed.  The  clerk,  at  the  same  time,  must  issue  a 
summons  for  the  witnesses.    2  R.  S.  877. 

To  whom  and  where    issued — Service, 

Sec.  28.  The  warrant  issues  to  the  sheriff  of  the  county 
where  the  indictment  or  information  is  filed,  unless  the  prose- 
cuting attorney  directs  the  warrant  to  be  issued  to  some 
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other  county.     Warrants  may  issue  to  different  counties  at 

the  same  time.     The  sheriff  must  execute  the  warrant  and 

serve  the  summons  immediately  upon  being  delivered  to  him. 

2  R.  S.  378. 

What  is  an  arrest. 

Sec.  32.  Arrest  is  the  taking  a  person  into  custody  that  he 
may  be  held  to  answer  for  a  public  offense.    2  R.  S.  378. 

How  it  is  made. 

Sec  33.  An  arrest  is  made  by  an  actual  restraint  of  the- 
person  of  the  defendant,  or  by  his  submission  to  the  custody 
of  officers.     2  R.  S.  378.    See  11  Ind.  471. 

Officers  to  show  warrant. 

Sec.  34.  The  officer  must  inform  the  defendant  that  he  acts- 
under  authority  of  a  warrant,  and  must  also  show  the  war- 
rant if  required.    2  R.  S.  378. 

May  use  necessary  means. 

Sec.  35.  If,  after  notice  of  the  intention  to  arrest  the  de- 
fendant, he  either  flee  or  forcibly  resist,  the  officer  may  use  all 
necessary  means  to  effect  the  arrest.     2  R.  S.  379.    See  T 

Blackf.  74. 

When  and  where  may  be  made. 

Sec  36.  An  arrest  may  be  made  on  any  day  or  at  any  time- 
of  the  day  or  night.  If  a  person  arrested  escape  or  be  res- 
cued, the  person  from  whose  custody  he  made  his  escape,  or 
was  rescued,  may  immediately  pursue  and  retake  him,  at  any 
time  and  within  any  place  in  the  state.  To  retake  the  person 
escaping  or  rescued,  the  person  pursuing  has  the  same  power 
to  command  assistance  as  is  given  in  cases  of  arrest.     2  R.  S. 

379, 

Bail  may  arrest  principal —  When. 

Sec.  43.  When  a  bail  desires  to  surrender  his  principal, 
he  may  procure  a  copy  of  the  recognizance  from  the  clerk, 
by  virtue  of  which  the  bail,  or  any  person  authorized  by  him, 
may  take  the  principal  in  any  county  within  the  state.  2. 
R.  S.  380. 
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When  justice  sTiall  issue  warrant — When  served. 

Sbc.  2.  Any  justice  shall,  on  complaint  made  on  oath  be- 
fore him,  charging  any  person  with  the  commission  of  any 
crime  or  misdemeanor,  issue  his  warrant  for  the  arrest  of  such 
person,  and  cause  him  to  be  brought  forthwith  before  him  for 
trial  or  examination  ;  aad  such  warrant  may  be  served  through- 
out the  county ;  and  when  the  defendant  has  escaped  from  the- 
county  in  which  the  offense  was  committed,  upon  attaching  a 
certificate  of  the  clerk  of  the  county,  setting  forth  that  the- 
justice  signing  the  warrant  is  duly  commissioned  and  quali- 
fied as  such,  and  that  his  signature  is  genuine,  the  same  may" 
be  served  by  any  constable  or  sheriff  in  any  county  in  which 
the  defendant  may  be  iPound.    2  R.S.  668. 

When  justice  may  order  arrest  without  warrant 

Sec.  4.  Where  any  offense  is  committed  in  view  of  any  jus-^ 
tice,  he  may,  by  verbal  direction  to  any  constable,  or  if  no 
constable  be  present,  to  any  citizen,  cause  such  constable  or- 
citizen  to  arrest  such  offender,  and  keep  him  in  custody  for 
the  space  of  one  hour,  unless  such  offender  shall  sooner  be 
taken  from  such  custody,  by  virtue  of  a  warrant  issued  on 
complaint  on  oath.  But  such  person  so  arrested  shall  not  be* 
confined  in  jail,  nor  put  upon  any  trial,  until  arrested  by  vir- 
tue of  such  warrant.    2  R.  8. 669. 

Bttum  of  warrant. 

Sec.  5.  On  the  return  of  any  warrant  issued  by  him,  it  shall 
be  the  duty  of  the  justice  to  docket  the  cause,  as  in  civil  cases, 
and,  unless  continuance  be  granted  forthwith,  to  hear  the 
cause,  and  either  acquit,  convict,  and  punish,  or  hold  to- 
bail  the  offender,  if  the  offense  be  bailable ;  or,  in  default  of 
bail,  or  if  the  offense  be  not  bailable,  commit  him  to  jail,  aa 
the  facts  and  the  law  may  justify.    2  R.  S.  670. 

Arrest  on  warrant  for  surety  of  the  peace. — See  Surety  of  the  Peace 
21 
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T0RM8    OV    WABBANTS, 

1.  Form  for  circuit  or  criminal  circuit  court,    (Vacation.) 

The  State  of  iDdiana,  1  ,^ 
County  of ,    J*** 

The  State  of  Indiana,  to  the  sheriiF  of county : 

You  are  commanded  to  arrest  C.  D.  forthwith,  and  hold  him  to 

bail  in  the  sum  of dollars,  to  answer  on  the  first  day  of  the 

next  term  of  the  circuit  court  an   indictment  for  larceny, 

and  for  want  of  bail  commit  him  to  the  jail  of  the  county  until  le- 
gally discharged,  and  have  then  and  there  this  writ. 

Witness  the  seal  and  clerk  of  said  court,  this day  of , 

18—. 

[l.  8.]  B.  P.,  Clerk. 

2.  Bench  warrant. 

The  court  may,  upon  motion  of  the  prosecuting  attorney,  or 
without  such  motion,  direct  the  clerk  to  issue  a  warrant  returnable 
forthwith  ;  2  E.  S.  377,  sec.  27 ;  such  warrant  returnable  forthwith 
is  called  a  bench  warrant.  BicknelFs  Crim.  Pr.  55.  Its  form  may 
be  as  follows : 

State  of  Indiana,         1 
County  of  Spencer,  J     " 

Spencer  Circuit  Court, term,  1878. 

The  State  of  Indiana,  to  the  sheriff  of  said  county : 

Tou  are  commanded  to  arrest  C.  D.,  and  forthwith  bring  him 
before  the  judge  of  the  said  court,  to  answer  an  indictment  for  lar- 
ceny, and  make  due  return  of  this  writ. 

Witness  the  seal  and  clerk  of  said  court,  this day  of , 

18-^. 
[l.  s.]  B.  p.,  Clerk* 

3.   State  warrant  from  justice  of  the  peace. 

The  State  of  Indiana,  | 
County  of ,     J  ^*- 

The  State  of  Indiana,  to  any  constable  of  said  county : 

You  are  commanded  to  arrest  C.  D.,  and  bring  him  forthwith  be- 
fore me,  at  my  oflSce,  to  answer  the  charge  of  having,  at  said 

county,  on  the day  of ,  1878  [here  state  the  offense'],  as  A. 

B.  has  complained  on  oath,  and  have  then  and  there  this  writ 

Datod  this day  of ,  1878. 

B.  P.,  J.  P.    [seal.] 


ARREST,  BAIL   AND  RECOGNIZANCB,  ETC.  82S 

Arrest 


Socecution  of  warrant  upon  defendant  already  in  custody. 

If  the  defendant  be  already  confined  in  the  state's  prison,  or  in 
l!ie  jail  of  some  other  county,  or  in  some  legal  custody  in  the  fiher- 
iff's  own  coanty,  the  sheriff,  in  the  first  two  of  the  above  mentioned 
<fases^  returns  the  writ,  indorsed,  *'  not  found  in  my  bailiwick ;"  but, 
in  the  third  case,  he  serves  the  writ  upon  the  prisoner  by  reading 
it  to  him.  He  can  not  take  the  prisoner  out  of  the  legal  custody 
•of  another  officer,  without  the  other's  consent.  He,  therefore,  sim- 
ply returns  the  writ,  showing  the  custody  in  which  he  found  the 
•defendant,  and  the  mode  of  service. 

Upon  the  return  of  the  writ  in  any  of  the  forgoing  cases,  the 
court,  on  motion  of  the  prosecuting  attorney,  will  award  a  writ  of 
habeas  corpus,  to  be  directed  to  the  person  having  the  defendant  in 
-custody,  requiring  him  to  bring  the  defendant  before  the  court,  to 
be  arraigned  and  tried  upon  the  indictment.  This  writ  is  called 
the  writ  of  habeas  corpus  ad  subjiciendum.  See  Bicknell's  Civil 
Practice,  644.  It  is  served  and  returned  as  in  ordinary  cases,  but 
•can  be  issued  only  by  the  court  in  term  time.  2  Hale,  145 ;  Bick- 
nell's Crim.  Pr.  69. 

The  arresting  of  an  offender,  and  the  retaking  of  him  on  fresh 
pursuit,  after  an  escape,  constitute  but  one  effective  arrest.  2 
Blackf.  294. 

Same. — The  illegal  discharge  of  a  prisoner  arrested  upon  a  ca.  sd. 
.-amounts  but  to  an  escape.  It  is  not  necessary,  under  section  512, 
p.  151,  2  K.  8. 1852,  in  order  to  retake  the  prisoner  who  has  escaped 
from  custody,  that  the  same  piroceedings  should  be  had  as  were 
requisite  for  his  first  arrest.    7  Ind.  582. 

City  mxirshal — Power  to  arrest, — A  city  marshal,  under  the  act  of 
1867  (3  Ind.  Stat.  75,  sec.  29),  has  authority  to  arrest,  without  pro- 
•cess,  any  person  who,  within  his  view,  shall  commit  any  crime  or 
misdemeanor,  or  violate  any  ordinance  of  the  city,  and  detain  such 
person  in  custody  until  the  cause  of  the  arrest  can  be  investigated. 
If  the  court,  having  jurisdiction  of  the  offense,  be  not  in  open  session. 
he  may  confine  the  person  arrested  in  the  city  prison  or  county  jail, 
until  he  can  be  brought  before  the  court ;  and  this  shall  be  done  at 
the  earliest  period.    43  Ind.  60.    ' 

Same. — The  right  of  a  city  marshal  to  arrest  and  imprison  in  the 
•county  jail  carries  with  it  the  right,  on  the  part  of  the  jailer,  to 
receive  and  detain  the  prisoner.     Ibid. 

Arrest  on  view, — If  an  offense  is  committed  in  view  of  an  officer 
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having  aathoritj  to  make  an  arrest  on  view,  he  may  arrest  the- 
offender  immediately,  or  as  soon  thereafter  as  he  conveniently  can. 
Ibid. 

Act  of  deputy. — ^A  sheriff  is  liable  for  the  acts  of  his  deputy  or 
jailor  within  the  scope  of  his  aathority.     Ibid. 

Mittimus — Jailer — City  marshal, — If  a  city  marshal  or  police  offi- 
cer, having  aothority  to  make  an  arrest  on  view  and  to  commit  the 
prisoner  to  jail  until  such  time  as  he  can  be  brought  before  the- 
proper  authority,  make  an  arrest  and  take  the  prisoner  to  jail  with 
the  declaration  that  he  has  been  arrested  for  an  offense  committed 
on  view,  that  declaration  stands  in  the  place  of  a  mittimus  in  other 
cases,  and  the  jailer  should  receive  the  prisoner,  without  regard  to- 
the  question  of  his  guilt  or  innocence.     Ibid. 

Police  officer — Liability  of  jailer. — If  police  officers  make  an  ar* 
rest  and  bring  the  prisoner  to  the  jailer,  and  inform  him  of  the  ar- 
rest  for* a  criminal  offense  committed  in  their  view,  the  jailer,  by 
receiving  the  prisoner  as  such,  does  not  become  liable  for  the  former 
wrongful  or  oppressive  acts  of  the  police  officers.     Ibid. 

Arrest  without  process^  is  subject  to  the  statutes  of  the  state  and 
general  known  principles  of  law,  which  require  the  officer  to  take- 
the  prisoner  forthwith  before  a  tribunal  having  jurisdiction,  and 
prefer  a  complaint  against  him.     16  Ind.  486. 

Same — Arrest  for  misdemeanor  and  for  felony  distinguished. — A 
peace  officer  may  arrest  for  a  misdemeanor,  without  a  warrant,  only 
on  view.  He  may  arrest  for  a  felony  without  a  warrant  on  view, 
or  upon  information,  when  he  has  reasonable  or  probable  cause  to- 
believe  that  a  felony  has  been  committed ;  but  if  a  private  person- 
arrest  another  for  felony  on  information,  and  not  on  view,  it  de- 
volves on  him  to  justify,  by  showing  that  the  party  arrested  was- 
guilty  of  the  crime  charged.    49  Ind.  56. 

Policemen — Powers  of — When  it  is  shown  that  a  policeman  has- 
been  duly  appointed  by  the  proper  authority  of  a  city,  whoso 
charter  confers  on  the  common  council  the  power  to  establish, 
organize,  and  maintain  a  city  watch,  and  prescribe  the  duties 
thereof,  and  to  regulate  the  general  police  of  the  city,  it  will  be 
presumed,  in  the  absence  of  evidence  as  to  the  power  given  to  such 
policemen  by  the  city  ordinances,  that  ho  possesses  the  ordinary 
powera  of  peace  officers  at  common  law.    Ibid. 
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Breaking  doors, 

8bo.  165.  To  make  an  arrest,  in  criminal  actions,  the  officer 
may  break  open  any  outer  or  inner  door,  or  window  of  a 
<lwelling-house,  or  other  building,  or  any  other  inclosure,  if, 
After  notice  of  his  office  and  purpose,  he  be  refused  admittance. 
2  R.  8.  418. 

Same — Power  of  sheriff, — The  sheriff,  after  giving  notice  of  his 
warrant,  and  after  a  request  to  open  the  doors  of  a  house  in  which 
the  defendant  is,  may,  if  the  doors  be  not  opened,  break  open  the 
•doors,  whether  it  be  the  defendant's  house  or  any  other  person's. 
Jb  Co.  916.  But  if  it  be  the  house  of  another  person,  and  the  de- 
fendant were  not  in  the  house,  the  sheriff,  by  breaking  open  the 
floors,  will  become  a  trespasser.  2  Hale,  117.  This  was  the  com- 
mon-law rule,  with  which  our  statute  agrees.  BicknoU's  Grim.  Pr. 
^8. 

The  word  *'  sheriff"  in  the  code,  means  the  person  authorized  to 
perform  his  duties  in  any  case.     2  B.  8.  313. 

Privilege  from  arrest, — A  person  privileged  from  arrest  can  not 
recover  of  the  defendant  for  procuring  a  capias  ad  respondendum  to 
be  issued,  and  giving  a  general  direction  to  the  officer  to  execute  it 
immediately,  when  such  defendant  does  not  know,  at  the  time,  that 
the  person  to  be  arrested  is  thus  privileged.     1  Ind.  293. 

8eg.  2.    Bail  and  Begognizakge; 

Excessive  bail  sJiaU  not  be  required.    Const,  of  Indiana,  art.  1,  sec. 

16, 1  R,  8.  23. 

What  offenses  bailable. 

8ec.  17.  Offenses,  other  than  murder  or  treason,  shall  be 
bailable  by  sufficient  sureties.  Murder  or  treason  shall  not 
te  bailable  when  the  proof  is  evident,  or  the  presumption 
strong.     Art.  1,  Const,  of  Ind.,  1  R.  8.  23. 

Same, 

Sec.  29.  All  offenses  are  bailable  by  sufficient  sureties,  ex- 
cept murder  and  treason,  when  the  proof  is  evident,  or  the 
presumption  strong.    2  K.  8.  378. 

Court  to  fix  bail. 
Sec.  30.  The  court  at  each  term,  must  order  the  amount  in 
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which  persons  charged  by  indictment  or  information  are  to- 
be  held  to  bail,  and  the  clerk  must  indorse  the  amount  on  the 
warrant ;  the  order  may  apply  to  informations  to  be  filed  in 
vacation.  If  no  order  fixing  the  amount  of  bail  has  been 
made,  the  sheriff  may  present  the  warrant  to  the  judge  of  the- 
circuit  court  or  court  of  common  pleas,  and  such  judge  must 
thereupon  indorse  the  amount  of  bail  to  be  required ;  or  if 
there  is  no  such  judge  in  the  county,  the  clerk  may  fix  the- 
amount  of  bail.    2  K  S.  878. 

Bail  on  writs  of  attachment 

^  Sbo.  31.  When  writs  of  attachment  are  returnable  after  the- 
close  of  the  term,  the  court  must  direct  the  amount  of  bail 
to  be  required  of  the  defendant.     Ibid. 

Recognizances,  how  taken,  and  where  entered. 

Sec.  37.  Recognizances  in  criminal  proceedings  may  be- 
taken in  open  court,  and  entered  on  the  order  book.    2  R.  S. 

379. 

Who  may  take  and  approve. 

Sec.  38.  Any  ofiicer  authorized  to  execute  a  warrant  in  a 
criminal  action  may  take  the  recognizance  and  approve  tha 
bail ;  he  may  administer  an  oath,  and  examine  the  bail  as  to- 
its  sufiiciency.    Ibid. 

To  whom  certified — How  recorded. 

Sec.  39.  Every  recognizance  taken  by  any  peace  officer 
must  be  certified  by  him,  forthwith,  to  the  clerk  of  the  court 
to  which  the  defendant  is  recognized.  The  clerk  must  there- 
upon record  the  recognizance  in  the  order  book,  and,  from  the 
time  of  filing,  it  has  the  same  efiect  as  if  taken  in  open  court. 

Ibid. 

Defendant  may  deposit  money. 

Sec  40.  The  defendant  may,  in  the  place  of  giving  bail^ 
deposit  with  the  clerk  of  the  court  to  which  the  defendant  is- 
held  to  answer,  the  sum  of  money  mentioned  in  the  order, 
and  upon  delivering  to  the  sheriff  the  certificate  of  deposit^ 
he  must  be  discharged  from  custody.    Ibid. 
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When  sheriff  may  take, 

Sbc.  41.  When  any  person  is  committed  for  want  of  bail^ 
and  the  amount  of  bail  is  speciiied  in  the  warrant  of  commit- 
ment, the  sheriff  may  take  the  recognizance  and  approve  the 

bail.    Ibid. 

When  bail  taken  in  cases  of  murder. 

Sbc  42.  When  any  person  is  indicted  for  murder,  the  court 
in  which  the  indictment  is  found,  upon  motion,  or  in  vacation, 
the  judge  of  the  circuit  court,  or  court  of  common  pleas, 
upon  application  by  writ  of  habeas  corpuSy  may  admit  the  de- 
fendant to  bail,  when  it  appears  upon  examination  that  he  is 
entitled  to  bail.    Id.  380. 

Surrender  of  principal  by  bail 

Sbo.  48.  When  a  bail  desires  to  surrender  his  principal,  he 
may  procure  a  copy  of  the  recognizance  from  the  clerk,  by 
virtue  of  which  the  bail,  or  any  person  authorized  by  him, 
may  take  the  principal  in  any  county  within  the  state.    Ibid. 

Same — Discharge  of  bail. 

Bbc.  44.  The  bail,  at  any  time  before  final  judgment  against 
him  upon  a  forfeited  recognizance,  may  surrender  his  princi- 
pal in  open  court,  or  to  the  sheriff,  and,  upon  the  payment 
of  all  costs,  may  thereupon  be  discharged  from  any  further 
liability  upon  the  recognizance.    Ibid. 

Certified  copy  of  recognizance  to  be  delivered  to  sheriff  with  principal — 

Receipts^  etc, 

Sbc.  45.   The  bail  must  deliver  a  certified  copy  of  the 

recognizance  to  the  sheriff  with  the  principal,  and  the  sheriff 

must  accept  the  surrender  of  the  principal,  and  acknowledge 

it  in  writing.    Ibid. 

New  bail. 

Sbo.  46.  Any  defendant  so  surrendered  may  give  other  bail, 
or  remain  in  custody  until  discharged  by  due  coarse  of  law. 
Ibid. 
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Justices — Appeal  from. 

Sec.  11.  Recognizances  for  the  appearance  of  prisoners 
shall,  in  all  cases,  be  taken  with  freehold  surety,  and  shall 
be  substantially  in  the  following  form : 

We,  A.   B.  and   G.  D.,  severally  acknowledge  ourselves 

bound  to  the  State  of  Indiana  in  the  sum  of dollars 

each,  if  the  said  A.  B.  shall  not  appear  at  the  first  day  of  the 
next  term  of  [here  specify  the  courC]  to  answer  a  charge  of 

[here  state  the  offense\y  M  the  county  of  ,  and  State  of 

Indiana,  and  abide  the  judgment  of  such  court. 

Witness  our  hands  and  seals,  this day  of ,  18 — . 

A.  B.    [seal.' 

C.  D.    [seal. 
Test :  Richard  Stiles,  Justice. 

2  R.  S.  671. 

Recognizance  to  be  filed  in  court. 

Sec  12.  Such  recognizance,  together  with  a  transcript  of 
the  proceedings,  and  all  papers  in  the  case,  shall  be  forthwith 
filed  by  the  justice  with  the  clerk  of  the  circuit  (or  common 
pleas)  court,  who  shall  docket  such  cause  for  trial,  and  record 
such  recognizance  forthwith  on  the  order  book  of  such  court, 
and  enter  the  same  on  the  judgment  docket,  and  from  the 
date  of  such  entry  it  shall  operate  as  a  lien  upon  all  lands 
in  the  county  of  the  parties  thereto;  and  any  judgment  af- 
terward had  upon  it  shall  have  relation  back  to  the  date  of 
such  entry.    Ibid. 

Forfeiture  of  recognizance — How  made — Effect  thereof. 

Sec.  47.  K,  without  suflicient  excuse,  the  defendant  neglect 
to  appear  for  trial  or  judgment,  or  upon  any  other  occasion 
when  his  presence  in  court  may  be  lawfully  required,  accord- 
ing to  the  condition  of  his  recognizance,  the  court  must 
direct  the  fact  to  be  entered  upon  its  minutes,  and  the 
recognizance  of  bail,  or  money  deposited  as  bail,  as  the  case 
may  be,  is  thereupon  forfeited.    2  R.  S.  880. 
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Action  on  forfeited  recognizance — Bules  governing  same. 

Sec.  48.  The  prosecuting  attorney  may,  at  any  time  after 
the  adjournment  of  the  court,  proceed  by  action  against  the 
bail  upon  the  recognizance.  Such  action  shall  be  governed 
^by  the  rules  of  civil  pleading  so  far  as  applicable.    Id.  381. 

Bail  may  have  money  refunded  in  certain  cases. 

Sec.  1.  Any  purchaser  of  real  estate,  at  any  sheriff's  sale, 
tinder  an  execution  issued  on  a  judgment  against  a  surety  on 
A  forfeited  recognizance,  where  such  recognizance  had  been 
taken  after  the  Revised  Statutes  of  1852  took  effect,  and 
where  such  surety,  being  the  owner  of  such  real  estate,  had 
sold  and  conveyed  the  same  and  received  the  pay  therefor  in 
good  faith,  without  any  intention  to  avoid  the  payment  of 
the  forfeited  recognizances,  or  any  part  thereof,  after  becoming 
•surety  on  such  recognizance,  but  before  judgment  or  forfeiture 
thereof  had  been  taken,  may  have  the  purchase  money  paid 
by  him  for  such  real  estate,  at  such  sale,  refunded,  by  filing  a 
petition  therefor  in  the  court  where  such  judgment  was  ren- 
dered, setting  forth  the  facts  in  his  case.  No  summons  need 
be  issued,  but  it  shall  be  the  duty  of  the  prosecuting  attor- 
ney, or  some  attorney  to  be  appointed  by  the  court,  to  appear 
in  behalf  of  the  school  fund,  and  make  a  proper  defense.  If 
the  finding  or  verdict  of  the  court  or  jury  trying  the  case,  be 
in  favor  of  the  plaintiff,  the  court  shall  order  the  clerk  to  pay 
over  to  the  plaintiff  th6  amount  received  by  him  from  the 
sheriff,  less  the  costs  necessarily  expended  in  and  about 
such  sale,  and  less  the  costs  of  the  plaintiff's  proceeding. 
This  act  is  not  intended  to  apply  to  cases  where  the  money 
has  been  paid  into  the  school  fund. 

Sec.  2.  The  filing  of  the  petition  shall  be  sufficient  notice 
to  the  clerk,  and  he  shall  not  thereafter  pay  the  money  in 
question  to  the  county  treasurer  until  the  case  is  disposed  of 
adversely  to  the  plaintiff. 

Sec.  3.  In  every  case  where  relief  is  granted  under  the  pro- 
visions of  this  act,  the  judgment  against  the  recognizors 
shall  stand  in  full  force  and  unsatisfied,  as  to  the  amount 
^ined  by  the  plaintiff  to  the  sheriff  at  such  sale.  Act  March 
5, 1869,  2  R  S.  881. 
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Defect  of  form^  etc,  in  recognizance. 

8kg.  49.  No  action  upon  a  recognizance  may  be  defeated 
for  any  defect  of  form,  or  any  omission  of  recital,  condition 
or  undertaking  therein,  or  neglect  of  the  clerk  to  indorse  or 
record  it,  but  the  recognizors  are  bound  thereby  to  the  full 
extent  specified  therein.  A  recognizance  may  be  recorded 
after  execution  awarded.     2  R.  S.  882. 

Becognizance  collectable,  though  defendant  be  arrested,  except,  etc. 

Sbc.  50.  Any  recognizance  forfeited  by  the  principal  is  col- 
lectable upon  execution,  although  he  is  afterward  arrested 
on  the  original  charge,  unless  remitted  l>y  the  court  for  cause- 
shown.     Ibid. 

Certificate  of  forfeiture  by  justice  of  the  peace. 

Sbc.  15.  On  the  forfeiture  of  any  recognizance  taken  by 
virtue  of  the  last  preceding  section,  the  justice  shall  indorse- 
thereon  his  certificate,  stating,  in  substance,  that  such  pris- 
oner did  not  appear  in  discharge  of  such  recognizance,  and 
abide  the  judgment  of  the  court,  and  shall  forthwith  file  such 
recognizance,  so  indorsed,  with  the  clerk  of  the  circuit  court,, 
if  the  offeuse  charged  was  a  felony,  or  with  the  clerk  of  the 
court  of  common  pleas,  if  the  offense  charged  Was  a  misde- 
meanor, and  such  clerk  shall  forthwith  record,  in  the  order 
book  of  his  court,  such  recognizance  and  certificate  of  for- 
feiture, and  note  the  same  on  the  judgment  docket,  and  sucb 
record  shall  have  the  same  force  and  efiect  as  other  re- 
cognizances, and  such  certificate,  or  the  record  thereof,  shall* 
be  presumptive  evidence  of  the  forfeiture  of  such  recogni- 
zance.   2  R.  S.  672.     See  sec.  17,  Id. 

Subrogation  of  party. 

Sbc  1.  Whenever  any  person  has  paid  to  any  district  or 
prosecuting  attorney,  or  to  the  clerk  of  the  court  or  sheriiF, 
under  color  of  judicial  proceedings  in  attachment  or  gar- 
Bishment,  at  the  suit  of  the  state,  the  amount  of  any  forfeited 
recognizance,  the  person  or  persons  so  paying  shall,  from  the- 
4ate  of  such  payment,  be  subrogated   as  against  the  re- 
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cognizors  id  such  recognisance,  to  all  the  rights  of  the  state* 
under  such  recognizance,  and  shall  have  a  cause  of  action 
against  such  recognizors  for  the  amount  so  paid,  as  if  such 
recognizance,  and  all* the  rights  of  the  state,  under  the  same, 
had  been  assigned  by  the  state  to  the  person  or  persons  so 
paying,  at.  the  date  of  such  payment.  Act  March  6,  1865,  2* 
E.  S.  382, 

When  prosecuting  attorney  made  a  party. 

Sec.  2.  Whenever  any  claim  or  claims  to  which  any  person 
is  subrogated,  under  the  first  section  of  this  act,  shall  be 
sought  or  enforced  by  any  action  or  legal  proceedings,  th& 
proper  district  or  prosecuting  attorney  shall  be  made  a  party 
to  the  action  or  proceedings,  to  answer  as  to  the  fact  of  such 
payment,  and  to  protect  the  interests  of  the  state  in  such  ac- 
tion or  proceedings :  Provided,  that  nothing  in  this  act  con- 
tained shall,  in  any  event,  create  any  liability  or  authorize- 
judgment  against  the  state,  or  render  the  state  or  such  attor- 
ney, liable  for  any  costs  in  such  action  or  proceedings.     Ibid^ 

Murder  in  second  degree  not  bailable. — ^Where  the  proof  is  ovident^ 
or  the  presumption  strong,  murder  in  the  second  degree  is  not  a 
bailable  offense.     35  Ind.  109. 

Burden  of  proof  on  application  to  admit  to  bail.  Upon  the  hear- 
ing of  an  application  by  a  person  under  indictment  for  murder  ii> 
the  first  degree  to  be  admitted  to  bail,  the  burden  is  upon  him  to 
show  that  the  proof  of  his  guilt  is  not  evident.     27  Ind.  87. 

Must  produce  the  evidence — May  cross-examine. — In  order  to  show 
this,  he  must  produce  the  evidence  upon  which  the  state  intends  to 
rely  for  a  conviction.  He  may,  however,  cross-examine  or  impeach 
the  witnesses  testifying  against  him.    Ibid. 

Appeal — Weight  of  finding. — On  an  appeal  from  a  decision  below, 
adverse  to  the  application  to  be  admitted  to  bail,  the  finding  of  the 
judge  below  is  not  entitled  to  the  same  weighty  effect  as  if  it  had 
been  a  finding  on  the  final  trial  of  an  ordinary  cause.  The  su- 
preme court  will  weigh  the  evidence  without  regard  to  the  finding 
below.     Ibid.  ' 

When  admissible  to  bail  in  case  of  murder, — On  the  application  of 
A.,  who  was  indicted  for  the  murder  of  B.,  to  be  admitted  to  bail, 
the  evidence  showed  that  A.  shot  B.  with  a  pistol,  in  a  whisky 
saloon,  in  the  presence  of  the  father  and  a  brother  of  the  deceased,, 
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who,  with  the  deceased  and  the  prisoner,  were  the  only  persons  in 
the  saloon,  the  prisoner  was  uninjured  when  he  entered  the 
saloon,  and  when  he  came  out  he  had  two  pistol-shot  wounds 
in  his  head.  Five  shots  were  heard  in  the  saloon,  of  which  the 
prisoner  fired  four  only.  As  he  ran  out  of  the  saloon,  a  shot  wu8 
fired  at  him  by  some  one  in  the  saloon.  The  father  and  brother 
of  the  deceased  testified  that  the  shooting  was  all  done  by  the  pris- 
oner ;  that  no  shots  were  fired  at  him,  and  that  the  homicide  was 
without  provocation.  Held,  that  the  case  made  by  the  evidence 
was  not  one  in  which  the  proof  of  guilt  was  evident,  and  that  the 
prisoner  was  entitled  to  be  admitted  to  bail.  Ibid.  See  30  Ind. 
197  ;  65  Id.  176  ;  56  Id.  595. 

Motion  by  surety  to  be  discharged — JEow  made, — A  motion  by 
3  surety  to  be  discharged  from  the  forfeiture  of  a  recognizance 
should  be  supported  by  a  petition,  affidavit,  or  an  entry  upon  the 
order-book,  showing  the  grounds  of  the  motion.    5  Ind.  65. 

Death  of  principal  in  a  recognizance,  after  forfeiture  entered, 
may  be  pleaded  by  the  bail  in  bar  of  an  action  against  him  upon 
the  recognizance,  except  for  costs.     10  Ind.  532. 

Failure  to  appear — Answer  to  suit — Suit  upon  a  recognizance 
conditioned  for  the  appearance  of  the  accused  to  answer  a  criminal 
charge  upon  the  first  day  of  the  next  succeeding  term  of  the  court. 
The  breach  alleged  was  a  failure  to  appear  on  the  day  named. 
Answer  by  the  surety,  that  the  grand  jury  impaneled  at  the  term 
of  the  court  to  which  said  recognizance  was  returnable,  investigated 
the  charge  and  found  no  bill  of  indictment  against  the  accused. 
Jffeld,  that  the  answer  was  bad.    25  Ind.  384. 

Statute  of  frauds. — A  recognizance  in  a  criminal  proceeding, 
taken  in  open  court,  and  entered  on  the  order-book,  is  not  within 
the  statute  of  frauds,  but  is  valid  and  binding  without  the  signa- 
ture or  seal  of  any  of  the  cognizors.    53  Ind.  238.     See  18  Ind.  375. 

Evidence — Not  necessary  to  prove  that  court  required  recognizance, 
— On  the  trial  of  an  action  upon  a  forfeited  recognizance,  taken  in 
open  court  and  entered  on  the  order-book,  it  is  not  necessary  to 
prove  that  the  court  required  the  principal  to  enter  into  the  re- 
cognizance.    Ibid. 

Fixing  amount, — No  other  fixing  of  the  amount  of  bail  than  spe- 
cifying it  in  the  recognizance  is  necessary,  when  the  recognizance 
is  so  taken  by  the  court.     Ibid. 

When  sheriff  may  take  recognizance. — Where  a  justice  of  the  peace 
has  committed  a  defendant  charged  with  a  bailable  offense,  for 
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failure  to  enter  into  recognizance,  the  sheriff  may,  before  an  indict- 
ment is  found,  and  without  an  order  of  the  court,  judge,  or  clerk 
fixing  the  amount  of  bail  required,  accept  bail  in  the  amount  spe- 
cified  in  the  warrant  of  commitment.     10  Ind.  50. 

Surrender  of  principal  and  discharge  of  surety. — "Where  suit  had 
boon  commenced  upon  a  forfeited  recognizance,  and  the  principal 
had  been  again  arrested  by  the  sheriff,  and  again  bailed  by  the- 
same  person,  the  bail,  by  his  surrender  of  the  principal  in  open 
court,  and  payment  of  all  costs,  before  final  judgment  upon  the- 
fbrfeited  recognizance,  was  entitled  to  be  discharged  from  further 
liability  thereunder.    52  Ind.  168.    See  S  Blackf  77 ;  1  Ind.  359. 

Enlistment  of  principal  in  the  army  no  excuse. — Complaint  on  a 
forfeited  recognizance.  Breach,  failure  of  principal  to  appear  ac- 
cording to  the  terms.  Answer,  by  surety,  that  after  forfeiture,  and 
before  commencement  of  suit,  principal  had  enlisted  as  a  volunteer 
in  the  army,  and  surety  could  not  surrender  him.  Seld^  that  this 
is  no  defense.     23  Ind.  228. 

What  must  be  set  out  in  complaiut. — In  an  action  upon  a  forfeited 
recognizance,  it  is  sufficient  to  set  out  the  recognizance  in  hcec  verba. 
18  Ind.  375.     See  12  Ind.  497. 

When  forfeiture  may  be  taken. — A  defendant  in  a  prosecution  for 
crime  or  misdemeanor,  may  be  called  and  his  recognizance  for- 
feited, while  the  motion  for  a  new  trial  is  pending.     Ibid. 

Same.— Where  a  defendant  is  recognized  to  appear  and  answer 
to  an  indictment,  under  which  he  has  been  convicted  of  a  lesser 
offense  than  that  charged,  he  is  still  bound  to  appear,  abide  the- 
order  of  the  court,  and  not  depart  without  leave.  Ibid.  See  8 
Blackf  178 ;  13  Ind.  80 ;  25  Id.  384. 

Defendant  may  remain  on  bail  after  verdict. — ^When  the  accused 
is  on  bail,  the  return  of  a  verdict  of  guilty  does  not,  of  itself,  ter- 
minate his  right  to  his  liberty  or  place  him  in  the  custody  of  the- 
sheriff,  nor  does  it  give  to  the  sheriff  any  right  to  arrest  or  im- 
prison him,  and  hence  a  prosecution  can  not  be  maintained,  under 
such  circumstances,  against  one  who  aids  in  the  escape  of  the  ac- 
cused.   28  Ind.  205. 

Order  of  court  as  to  amount. — Complaint  upon  a  forfeited  recogni- 
zance. The  substance  of  the  second  paragraph  of  the  answer  wa& 
that  the  amount  of  the  bail  was  not  specified  in,  nor  indorsed  upon, 
the  warrant  of  commitment.  It  did  not  deny  that  the  amount  had 
been  fixed  by  the  proper  authority.  Reply,  showing  that  the 
amount  of  bail  had  been  fixed  by  the  order  of  the  court.    JEtldf. 
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1.  That  the  reply  was  good  if  the  answer  was  good ;  that  if  the 
^inswer  was  good,  it  was  because  it  is  to  be  inferred  from  it  that 
the  amount  of  bail  had  not  been  fixed  by  oompetent  authority; 
And  the  reply  meets  that  inference.  2.  That  if  it  could  not  be  in- 
ferred from  the  facts  set  up  in  the  answer,  that  the  amount  of  bail 
liad  not  been  fixed  by  competent  authority,  then  the  facts  were 
wholly  immaterial,  and  an  issue  upon  them  would  have  been  im- 
material. 3.  That  it  is  not  error  to  refuse  to  reject  a  reply  to  an 
immaterial  answer,  although  the  reply  may  not  be  responsive  to  it. 
4.  Where  the  amount  of  bail  has  been  properly  fixed,  a  recogni- 
zance is  not  void  because  the  amount  is  not  indorsed  upon  the 
warrant  of  commitment.     12  Ind.  497. 

If,  in  an  action  upon  a  forfeited  recognizance,  the  answer  admits 
the  execution  of  the  recognizance,  its  admission  in  evidence  is  not 
an  error  of  which  the  defendant  can  complain.    Ibid. 

Evidence. — Action  upon  a  forfeited  recognizance.  The  state 
offered  in  evidence  the  following  order,  made  by  the  court  at  the 
time  the  indictment  was  found:  " Ordered,  that  on  all  bills  of  in- 
<lictment  returned  by  the  grand  jury  at  the  present  term  of  this 
court  for  perjury,  the  defendant  is  required  to  enter  into  recogni- 
jsance  in  the  sum  of  five  hundred  dollars,  with  surety  in  the  like 
:sum ;  for  '  passingn '  of  counterfeit  apparatus,  in  the  sum  of  one 
thousand  dollars,  with  surety  in  the  like  sum ;  for  aiding  in  the 
possession  of  counterfeiting  apparatus,  forgery,  and  grand  larceny, 
all  in  the  sum  of  five  hundred  dollars  "  etc.  Parol  testimony  was 
offered  to  show  that  "  passingn  "  was  intended  for  the  word  "  pos- 
session,*' and  the  record  was  amended  accordingly.  Parol  testi- 
mony was  received  that  the  order  was  intended  to  embrace  the 
cause  in  which  the  recognizance  was  taken.  Seld,  1.  That  the 
order  was  sufficient  to  sustain  a  finding  against  the  defendant,  in- 
-dependently  of  the  parol  testimony.  2.  That  the  order  was  made 
in  compliance  with  section  30,  and  sufficiently  fixed  the  amount 
of  bail  in  the  present  case.  3.  That  the  words  '^  passingn  of  coun- 
terfeiting apparatus,"  sufficiently  indicated  the  crime  for  which  the 
indictment  was  found,  and  authorized  the  sheriff  to  take  the  re- 
•cognizance,  and  the  recognizance  having  been  taken  subsequently 
to  the  making  of  the  order,  no  proof  was  necessary  to  show  that 
the  particular  case  was  intended  to  be  embraced  in  the  order. 
^(Worden,  J.,  dissented.)    Ibid. 

Suit  should  be  in  name  of  state — No  relator  necessary,  but  may  be 
■stricken  out. — In  an  action  upon  a  forfeited  recognizance,  given  for  the 
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Appearance  of  the  accused  to  answer  a  criminal  charge,  no  relator 
fihoald  be  named  in  the  complaint,  bat  the  action  should  be  pro- 
flccuted  in  the  name  of  the  State  of  Indiana. 

Same, — Where  such  an  action  is  brought  on  the  relation  of  the 
auditor  of  the  county,  the  auditor's  name  may  be  stricken  out,  on 
motion,  as  surplusage.  24  Ind.  288.  See  also  30  Ind.  92 ;  58  Ind. 
569. 

ouit  on  bond  taken  by  justice. — ^A  recognizance  taken  by  a  justice 
of  the  peace  for  the  appearance  of  a  defendant  in  a  criminal  case  at 
A  subsequent  day  is  not  void,  because  the  affidavit  does  not  describe 
the  crime  charged  with  that  degree  of  fullness  and  accuracy  which 
would  be  essential,  if  the  affidavit  were  tested  by  a  motion  to  quash, 
or  which  would  be  necessary  in  an  indictment.     48  Ind.  212. 

Same — Presumption  of  law. — Although  it  does  not  appear  that 
the  recognizance  in  such  case  was  required  by  the  justice  of  the 
peace,  it  will  be  inferred  that  it  was  entered  into  by  his  order. 
Ibid. 

Evidence. — The  affidavit  charging  the  crime,  the  recognizance, 
And  the  justice's  transcript  showing  the  forfeiture  of  the  recogniz- 
ance may  be  properly  admitted  in  evidence,  in  an  action  in  th  $ 
circait  court  on  the  forfeited  recognizance,  though  the  affidavit  be 
fiuch  that  it  woald  have  been  bad  on  motion  to  quash.  (Pettit,  J., 
dissented).    Ibid. 

Indorsement  of  forfeiture. — A  recognizance  may  be  the  foundation 
of  an  action  without  a  certificate  of  fi)rfeiture  indorsed  thereon,  and 
without  its  having  been  filed  with  the  clerk,  as  is  contemplated  by 
sec.  15,  p.  672,  2  R  S.,  and  is  necessary  where  it  is  desired  to  make 
the  recognizance  a  lien  on  real  estate.  Urton  v.  The  State,  37  Ind. 
339,  overruled  on  this  point.     Ibid. 

Validity  of  recognizance  before  justice  of  the  peace. — Where  the  de- 
fendant, in  a  criminal  proceeding  before  a  justice,  was  charged  with 
having  committed  "an  assault  and  battery,  with  intent  to  kill,  u)x>n, 
etc.,  and  the  record  of  the  justice's  finding  shows  that  defendant 
pleaded  guilty,  and  that  no  witness  was  sworn,  whereupon  it  was  ad- 
judgcd  that  the  prisoner  be  held  to  bail  to  appear  in  the  circuit 
court  to  answer  such  charge,  but  there  was  no  express  finding  that 
the  punishment  such  justice  could  inflict  was  inadequate  to  the  crime 
charged.  Held,  that  though  such  finding  may  be  erroneous  or  ir- 
regular, yet  a  recognizance,  entered  into  by  the  defendant,  under 
such  finding,  is  valid  in  a  suit  upon  the  same  for  forfeiture.  54 
Ind.  2. 
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Alteration  of  bondj  koto  affects  euit. — ^In  a  suit  upon  a  forfeited  re- 
cognizance  taken  by  a  jnstiee  of  the  peace,  binding  the  defendant 
in  a  criminal  prosecution  to  appear  in  the  circuit  court,  the  defend- 
ant in  Buch  suit,  under  a  verified  plea  of  non  est  factum,  introduced 
evidence  to  show  that,  after  the  execution  of  such  recognizance,  it 
Imd  been  altered  by  the  interlineation  of  certain  immaterial  words. 
Meld,  that,  even  if  proved,  such  alteration  by  whomsoever  made, 
could  not  destroy  the  validity  of  such  recognizance.     Ibid. 

As  to  what  must  be  anerred  and  proved  in  a  suit  on  recognizance^ 
see  48  Ind.  212,  258 ;  38  Id.  32 ;  37  Id.  339 ;  30  Id.  63 ;  29  Id.  359  ^ 
28  Id.  91 ;  24  Id.  288,  381 ;  19  Id.  127  ;  13  Id.  80,  332 ;  12  Id.  497, 
556. 

Judge  of  other  county  may  admit  to  bail,  when, — A  person  who  has^ 
been  indicted  for  felony  and  arrested  in  one  coanty,  but,  by  reason 
of  the  insuflSciency  of  the  jail  thereof,  is  confined  in  the  jail  of  an 
adjoining  county,  may  apply,  by  petition  for  writ  of  habeas  corpus, 
to  the  judge  of  the  court  of  common  pleas  of  the  latter  county,  ta 
be  there  admitted  to  bail,  and  such  judge  may  legally  grant  such 
writ,  and  direct  the  prisoner  to  be  admitted  to  bail,  in  the  penalty 
prescribed  by  the  court  of  the  county  where  the  indictment  was- 
found,  and,  if  the  prisoner  execute  such  recognizance  with  surety, 
conditioned  for  his  appearance  at  the  next  term  of  the  proper 
court,  and  the  same  be  approved  by  the  sheriff  of  the  county  in 
which  he  is  so  confined,  such  recognizance  will  be  valid,  although 
the  day  of  the  month  on  which  said  court  will  meet  may  be  incor- 
rectly recited  in  such  recognizance.     21  Ind.  351. 

The  sureties  alone  may  execute  a  bond, — ^A  recognizance  entered 
into  by  the  sureties  alone,  without  the  principal,  conditioned  for 
the  defendant's  appearance  in  court  to  answer  a  criminal  charge,, 
is  valid.     1  Blackf  236. 

If  a  recognizance  entered  into  by  two  persons  be  forfeited,  one^ 
scire  facias  may  issue  against  both,  and  a  separate  execution  be- 
awarded  against  each  for  the  amount  of  his  obligation.    Ibid. 

Bond  in  appeal  from  justice  of  the  peace. — A  defendant  in  a  pros- 
ecution before  a  justice  of  the  peace  for  retailing  intoxicating  liq- 
uor without  a  license  was  fined,  and,  within  the  term  allowed  by 
law,  appealed  to  the  court  of  common  pleas.  Instead  of  entering 
into  a  recognizance  in  the  form  prescribed  by  statute  in  such  cases', 
lie  gave  an  appeal  bond,  conditioned  as  follows :  '^  Now  if  the 
6aid  "  A.  B.  "  shall  prosecute  his  said  appeal  to  effect  and  pay  the 
judgment  that  shall  be  rendered  against  him  on  said  appeal  in  said 
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common  pleas  court,  then  his  bond  shall  be  void."  On  motion 
of  the  prosecuting  attorney,  the  case  was  stricken  from  the  docket, 
over  the  defendant's  objection.  Held^  that  said  bond  was  a  sub- 
stantial (K)mpliance  with  the  law,  and  that  the  court  erred  in  stiMk- 
insT  the  case  from  the  docket.    33  Ind  218.    See  also  35  Id.  365. 


Form  of  recognizance. 
State  of  Indiana, ) 
county, ) 

We,  0.  D.  and  E.  P.,  owe  the  State  of  Indiana  — —  dollars,  to- 
be  levied  of  our  property. 

The  condition  of  the  above  is  that  the  said  C.  D.  shall  personally 

appear  before  the circuit  court,  on  the  first  day  of  its  next 

term,  to  answer  the  charge  of  [here  state  charge'],  and  abide  the 
order  and  judgment  of  said  court,  and  not  depart  without  leave, 
then  this  obligation  shall  be  void,  otherwise  to  remain  in  full  force 
and  effect. 

Witness  our  hands  and  seals  this day  of ,  18 — 

C.  D.    [seal.] 
B.  F.    [seal.] 
Form  of  recognizance  of  witnesses. 

The  State  of  Indiana, ) 
County  of  Spencer, ) 

We,  the  undersigned,  A.  B.,  C.  D,,  and  B.  P.,  severally  and  each 
for  himself  and  no  other,  acknowledge  ourselves  to  owe  the  State- 
of  Indiana  the  sum  of  fifty  dollars,  to  be  levied  of  our  goods  and  chat- 
tels, lands  and  tenements,  if  default  be  made,  in  the  condition,  to- 
wit,  the  condition  of  this  recognizance  is  such  that  if  the  above 
bound  A.  B.,  C.  D.,  and  B.  P.,  shall  personally  appear  before  the 

■■        circuit  court,  on  the day  of  the  next  term  thereof,  then 

and  there  to  give  evidence  and  the  truth  to  say  on  behalf  of  the 
state,  touching  such  matters  as  shall  then  and  there  be  required  of 
them,  and  not  depart  the  court  without  leave,  then  this  recogni- 
zance shall  be  void ;  otherwise  it  shall  remain  in  full  force  and  vir- 
tue in  law. 

(Sig.)        A-B.,  C.  D.,B.  P. 

Taken  and  acknowledged  before  me  this day  of ,  18 — . 

James  P.  Bennett,  J.  P. 

22 
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Entry, -^Form  of  forfeiture. 

The  State  of  Indiana  \ 

V8.  >  Larceny. 

C D .        I 

Comes  now  the  prosecuting  attorney,  and  the  defendant  C.  D., 
being  three  times  solemnly  called,  comes  not  but  makes  default. 
And,  thereupon,  E.  F.,  the  surety  of  the  said  C.  D.,  is  likewise  three 
times  called  and  admonished  to  bring  into  court  the  body  of  C.  D., 
and  save  his  recognizance,  which  he  failed  to  do.  It  is,  therefore,  con- 
sidered that  the  recognizance  bond,  in  the  sum  of  $500,  heretofore  en- 
tered into  by  said  C.  D.  as  principal,  and  said  E.  F.  as  surety,  for  the 
:appearance  of  said  C.  D.  in  this  court,  on  the  present  day  thereof,  to 
answer  the  charge  of  larceny,  be,  and  the  same  is  now  here,  for- 
feited to  the  State  of  Indiana,  and  the  prosecuting  attorney  is  or- 
dered to  bring  suit  upon  the  same  at  the  next  term  of  this  court. 

Indorsement  of  justice  on  forfeited  recognizance. 

[Date.']    This  day,  at  the  hour  of o,clock,  p.  m.,  the  time 

«et  for  the  trial  of  this  cause,  the  within-named  G.  D.  was  by  me 
three  times  distinctly  called,  but  did  not  appear  in  discharge  of  the 
within  recognizance  and  abide  the  order  of  the  court. 

G.  H.,  J.  P.     [seal.] 

Bbo.  3    Examination — Commitment. 

Jurisdiction  of  justices  in  examining  trials. — The  statute  provides 
when  any  one  makes  complaint  before  a  justice  charging  another 
with  the  commission  of  a  felony,  the  justice  shall  'issue  his  war- 
rant the  same  as  in  cases  of  misdemeanors,  and  the  trial  shall  pro- 
'Ceed  in  the  same  manner,  except  that  in  an  examination  for  a  felony 
oio  jury  is  allowed  either  party,  the  justice  himself  conducting  the 
•examination.  In  cases  of  trials  for  misdemeanor,  where  the  jus- 
tice or  jury  trying  the  cause  believe  that  a  punishment  of  more 
than  a  fine  of  twenty-five  dollars  ought  to  be  inflicted,  then  it  is 
the  duty  of  the  justice  or  jury  to  so  find,  and  the  prisoner  will  be 
recognized  by  the  justice  to  the  circuit  court.     2  E.  S.  668-670,  §§ 

2,  3,  4,  5,  6,  7,  8. 

Justice  to  recognize  prisoner. 

Sec.  9.  When  the  offense  for  which  a  party  is  held  to  bail 
is  a  felony,  he  shall  be  recognized  to  appear  at  the  next  term 
of  the  circuit  coart  of  the  county ;  if  the  ofiense  is  a  misde- 
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meanor,  he  shall  be  recognized  to  appear  at  the  next  term  of 
the  court  of  common  pleas  of  the  county,  and,  if  there  be  a 
criminal  circuit  court  therein,  he  shall  be  recognized  to  ap- 
pear at  once,  both  for  felonies  and  misdemeanors,  in  such 
<5ircuit  court.    2  R.  S.  670. 

Recognizance,  etc,,  to  he  filed  by  justice — Duty  of  clerk. 

Sec.  12.  Such  recognizance,  together  with  a  transcript  of 
the  proceedings,  and  all  papers  in  the  case,  shall  be  forthwith 
filed  by  the  justice  with  the  clerk  of  the  circuit  (or  common 
pleas)  court,  who  shall  docket  such  cause  for  trial,  and  record 
such  recognizance  forthwith  on  the  order  book  of  such  court, 
and  enter  the  same  on  the  judgment  docket ;  and,  from  the 
4ate  of  such  entry,  it  shall  operate  as  a  lien  upon  all  lands  in 
the  county  of  the  parties  thereto ;  and  any  judgment  after- 
^ward  had  upon  it,  shall  have  relation  back  to  the  date  of  such 
entry.    2  R.  S.  671. 

« 
Contintuince  by  justice — Costs. 

Sec.  18.  Continuances  may  be  granted  either  on  the  appli- 
cation of  the  prisoner,  or  prosecuting  attorney,  or  prosecuting 
witness,  under  the  same  rules  as  in  civil  cases,  except  that  the 
<;ost  of  such  continuance  shall  abide  the  event  of  the  prose- 
<!Ution  in  all  cases.     Id.  672. 

Prisoner  held  to  bail —  Witnesses  recognized. 

Sec  14.  Whenever  such  trial  is  continued,  the  justice  shall 
hold  the  prisoner  to  bail  for  his  appearance,  or  commit  him 
to  jail  in  default  thereof;  and  shall  recognize  the  witnesses 
in  the  same  manner  as  prisoners  are  held  to  bail,  or  witnesses 
recognized  for  their  appearance  at  the  circuit  or  other  court. 
Ibid. 

Circuit  and  common  pleas  judges  may  sit  as  examining  courts. — 
The  court  of  common  pleas,  by  the  2  R.  S.  1852,  is  always  open  for 
preliminary  examinations  in  criminal  cases ;  and  witnesses  may  be 
summoned  to  appear  before  the  judge  in  vacation  for  the  purpose 
of  having  their  testimony  taken,  and  subscribed  by  them,  as  the 
basis  of  an  information,     7  Ind.  847. 
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Term  when  to  begin. — Where  a  defendant  was  sentenced  to  an 
imprisonment  in  tlie  county  jail  for  ninety  days,  and  until  a  fine 
of  one  dollar  and  the  costs  of  the  prosecution  was  paid  or  re- 
plevied. Held,  that  when  the  imprisonment  for  the  ninety  days 
had  been  completed,  that  portion  alone  of  the  sentence  was  dis- 
charged, and  there  remained  the  imprisonment  for  the  fine  and 
costs ;  that  the  defendant  was  not  entitled  to  a  credit  of  fifty  centa 
per  day  upon  the  fine  and  costs  from  the  date  when  his  imprison- 
ment commenced.    31  Ind.  370.    See  11  Ind.  389. 

Oommitment  by  justice. 

8bc.  5.  On  the  return  of  any  warrant  issued  by  him,  it  shall 
be  the  duty  of  the  justice  to  docket  the  cause,  as  in  civil  cases,, 
and  unless  continuance  be  granted  forthwith,  to  hear  the  cause, 
and  either  acquit,  convict  and  punish,  or  hold  to  bail  the 
offender,  if  the  offense  be  bailable,  or  in  default  of  bail,  or  if 
the  offense  be  not  bailable,  commit  him  to  jail,  as  the  facts 
and  the  law  may  justify,    2  R.  S.  670. 

Same. 

Sec.  18.  Whenever  judgment  shall  be  rendered  for  a  fine 
and  costs,  it  shall  be  a  part  of  such  judgment  that  the  defend- 
ant stand  committed  until  such  fine  and  costs  be  paid  or  re- 
plevied ;  and  the  defendant  may  replevy  such  judgment  for 
ninety  days,  in  the  same  manner  as  in  civil  cases  ;  and  such 
replevy  shall  have  the  force  and  effect  of  a  like  judgment  in 
civil  cases.    Id.  673, 

Same. 

Seo.  19.  If  such  defendant  do  not  immediately  pay  or  re- 
plevy the  same,  the  justice  sHall  commit  him  to  jail,  there  ta 
remain  one  day  for  each  dollar  of  such  fine  so  adjudged 
against  him :  Provided^  that  no  female  shall  be  imprisoned. 
Ibid. 

Witnesses  may  be  recognized  with  or  without  surety  to  attend  the  cir- 
cuit court. 

Sec.  87.  The  court  may  recognize  witnesses  with  or  without 
surety  to  attend  and  testify  at  the  same  or  next  term.  2  K. 
8.  894. 
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Same — Justice  may  recognize, 

Sbc.  7.  Such  justice  or  jury,  if  they  find  the  prisoner 
guilty,  shall  assess  his  punishment,  or  if,  in  their  opinion,  the 
punishment  they  are  authorized  to  assess  is  not  adequate  to 
the  offense,  they  may  so  find,  and  in  such  case  the  justice 
shall  hold  such  prisoner  to  bail  for  his  appearance  before  the 
proper  court,  or  commit  him  to  jail  in  default  of  such  bail. 
2  R.  8.  670. 

In  what  jail  committed. — Any  one  charged  with  a  criminal  offense, 
And  before  conviction,  may,  under  section  11  (1  G.  &  H.  411),  on 
the  order  of  the  judge,  where  there  is  no  sufficient  prison  in  any 
eounty,  be  removed  to  the  jail  of  a  county  other  than  that  in  which 
he  stands  charged.  But  when  imprisonment  in  the  county  jail  is 
the  punisment  for  crime,  he  can  not  be  so  removed.    23  Ind.  137. 

Form  of  commitment  for  fine  by  justice  of  the  peace. 

The  State  of  Indiana,  \ 
County  of  Spencer,  j     * 

The  State  of  Indiana,  to  the  jailer  of  said  county : 

Whereas,  C.  D.  has  been  tried  before  me,  and  adjudged  guilty  of 

assault  and  battery,  and  by  me  fined  in  the  sum  often  dollars,  and 

Judgment  therein  rendered  for  such  sum,  together  with  costs,  taxed 

at dollars ;  and  the  said  C.  D.  not  having  paid  or  replevied 

such  judgment,  you  are  therefore  commanded  to  confine  him  in  the 

county  jail  until  discharged  according  to  law. 

Dated  this day  of ,  1878. 

James  F.  Bennett,  J.  P.    [seal.] 
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CHAPTER  11. 

THE  GBAI7D  JURY  AND  ITS  PROCEEDINGS. 

What  it  consists  of. 

Sec.  1.  A  grand  jury  shall  be  composed  of  six  reputable- 
freeholders  and  residents  of  the  county.  Act  March  18, 1875^ 
2  R.  S.  417. 

When  and  how  selected^  and  how  long  to  serve. 

Sbc.  2.  The  board  of  commissioners  of  each  county  shall,, 
at  their  first  regular  session  in  each  year,  select  from  the 
names  on  the  tax  duplicate  of  the  preceding  year  the  names 
of  thirty  persons,  possessing  the  qualifications  required  by 
section  one  of  this  act,  ten  of  whom  shall  reside  in  each  com- 
missioner's district,  and  shall  cause  the  same  to  be  written  on 
separate  slips  of  pap^r  of  uniform  size,  shape,  and  color,  and 
deposit  the  same  in  a  box  to  be  kept  for  that  purpose ;  where- 
upon the  clerk  of  the  circuit  court,  in  the  presence  of  the  board 
of  commissioners,  after  said  box  shall  have  been  closed  and 
shaken  before  each  name  i«  drawn  out,  shall  proceed  to  draw 
said  names,  and  the  first  two  names  drawn  from  each  of  the 
three  districts  shall  constitute  the  grand  jury  of  said  county 
for  the  next  ensuing  two  terms  of  the  circuit  court,  or  of  the 
terms  of  the  criminal  circuit  court  for  the  ensuing  six  months, 
commencing  with  the  first  of  the  month  then  next  ensuing ; 
whereupon  thirty  names  shall  be  placed  in  the  box,  and  the 
drawing  proceed  as  before,  until  six  more  shall  in  like  man- 
ner be  selected,  who  shall  constitute  the  grand  jury  for  said 
county  from  the  expiration  of  the  second  ensuing  term  of  the 
circuit  court,  or  of  the  term  or  session  of  the  criminal  circuit 
courts,  from  and  after  the  expiration  of  the  six  months  above 
provided  for,  and  until  another  grand  jury  shall  be  selected. 
Ibid. 
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Five  may  find  indictment. 

Sec.  8.  The  concurrence  of  five  of  the  six  grand  jurors 
shall  be  necessary  to  find  an  indictment :  Provided^  that  this 
act  shall  not  be  construed  to  affect,  in  any  way,  pending  in- 
dictments or  indictments  which  may  be  found  by  any  grand 
jury  before  this  act  takes  effect,  but  the  same  shall  be  tried  and 
disposed  of  as  if  this  act  had  not  been  passed.    Ibid. 

Names  to  be  recorded^  and  venire. 

Sec.  6.  The  auditor  shall  record  among  the  records  of  the 
board  of  commissioners,  the  names  of  the  persons  so  drawn, 
and  shall  deliver  a  certificate  thereof  to  the  clerk  of  the  cir- 
cuit court,  who  shall  record  the  same  on  the  order-book  of 
said  court,  and  the  persons  so  drawn  shall  compose  the  panel 
of  grand  jurors  for  the  first  term  of  the  circuit  court ;  and 
said  clerk  shall  issue  a  venire  to  the  sheriff  accordingly. 

2  E.  S.  418. 

Failure  to  select  at  first  term. 

Sec.  8.  If  the  board  of  commissioners  shall  fail  to  select  the 
grand  jurors  at  their  first  annual  session,  they  shall  select  at 
the  next  or  any  other  session.     Ibid. 

When  summoned — Length  of  notice — Penalty  for  non-attendance. 

Sec  9.  All  grand  jurors  shall  be  summoned  to  attend  on  ' 
the  first  day  of  the  term  for  which  they  are  selected,  and  shall 
have  at  least  ten  days'  notice  thereof,  and  for  non-attendance 
may  be  attached  and  fined,  as  for  contempt,  not  exceeding 
three  dollars.    Ibid. 

Hovo  panel  filled  when  grand  jurors  do  not  attend. 

Sec  10.  A  panel  of  grand  jurors  may  be  filled  in  whole  or 
in  part,  when  necessary,  by  summoning  the  requisite  number 
of  freeholders  or  householders  of  the  proper  county  under 
the  direction  of  the  court,  who  shall,  in  the  discretion  of  the 
court  be  selected  from  persons  residing  in  the  several  town- 
ships, unless  in  consequence  of  delay  in  filling  the  panel,  or 
for  other  satisfactory  reasons,  the  court  shall  otherwise  direct. 
Ibid. 


./ 
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Challenge  of  array. 

Sec.  11.  Ko  challenge  to  the  array  of  any  grand  jury  shall 
be  allowed,  unless  such  challenge  be  supported  by  affidavit, 
setting  forth  the  cause  therefor.    Id.  419. 

No  plea  in  abatement^  except  for  corruption. 

Sec.  12.  !N'o  plea  in  abatement,  or  other  objection  shall  be 
taken  to  any  grand  jury  duly  charged  and  sworn,  for  any  al- 
leged irregularity  in  their  selection,  unless  such  irregularity, 
in  the  opinion  of  the  court,  afnounts  to  corruption,  in  which 
case  such  plea  or  objection  shall  be  received.    Ibid. 

• 

Felonies  and  misdemeanors. 

Sec.  18.  Crimes  which  may  be  punished  with  death  or  im- 
prisonment in  the  state's  prison,  shall  be  denominated  felon- 
ies, and  all  other  offenses  against  the  criminal  law,  shall  be 
denominated  misdemeanors.    Ibid. 

Jurisdiction  of  grand  jury — Sow  long  shall  sit. 

Sec.  14.  The  grand  jury  shall  have  cognizance  of  felonies 
and  misdemeanors  in  the  circuit  court,  except  as  otherwise 
provided  by  law ;  but  on  an  indictment  for  an  assault  and 
battery,  with  an  intent  to  commit  a  felony,  the  defendant  may 
be  convicted  of  a  lesser  offense.  And  in  the  criminal  circuit 
court  the  grand  jury  shall  have  cognizance  of  all  felonies  and 
all  misdemeanors,  except  such  as  are  exclusively  within  the 
jurisdiction  of  justices  of  the  peace ;  and  the  grand  jury  in 
the  circuit  court  shall  sit  so  long  as  business  shall  require  it, 
and  in  the  criminal  circuit  court  shall  sit  each  month,  and  not 
more  than  ten  days  in  each  month.    Ibid. 

Oath  of  grand  jury. 

You  do  solemnly  swear  in  the  presence  of  Almighty  God,  that 
you  will  diligently  inquire,  and  true  presentment  make,  of  all  vio- 
lations of  the  criminal  laws  of  this  state,  of  which  this  court  has 
jurisdiction  ;  that  you  will  not  present  any  one  through  malice, 
hatred,  or  ill-will,  nor  leave  any  unpresented  through  fear,  favor, 
or  affection,  or  for  any  reward,  or  the  promise  or  hope  thereof,  bat 
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in  all  your  indictments  yon  will  present  the  truth,  the  whole  truth, 
iind  nothing  but  the  truth  ;  that  you  wiil  not  disclose  any  evidence 
^iven,  or  proceeding  had,  before  the  grand  jury,  so  help  you  God. 
3  Ind.  Stat.  279 

Court  appoints  foreman — Foreman  administers  oaths, 
Sbc.  14.  The  court  appoints  the  foreman  of  the  grand  jury, 
and  may  remove  him  for  cause.    The  foreman  is  authorized 
to  administer  all  necessary  oaths  to  witnesses.    2  R.  8.  374. 

Grand  Jury  may  be  re-summoned  after  adjournment — Vacancies. 

Sec.  15.  Whenever  the  grand  jury  is  dismissed  before  the 
final  adjournment,  they  may  be  summoned  to  attend  again  at 
the  same  term,  if  necessary;  if  a  full  jury  do  not  attend,  the 
number  may  be  completed  from  the  bystanders.    Ibid. 

Oath — Indorsement — Betum, 

Sec.  16.  Each  juror  must  take  the  usual  oath.  The  court 
must  plainly  instruct  them  as  to  their  duty.  The  indictment 
must  be  indorsed  by  the  foreman,  "  A  true  bill — ^A.  B.,  fore- 
man," returned  into  open  court,  and  filed  by  the  clerk.  Ibid. 

Foreman  and  prosecuting  attorney  may  indorse  and  sign  biUj  when. 

Sec  17.  Each  indictment  must  be  signed  by  the  prosecut- 
ing attorney,  and  when  the  grand  jury  return  any  indictment 
into  court,  the  judge  must  examine  it,  and  if  the  foreman 
has  neglected  to  indorse  it,  "  a  true  bill,"  with  his  name  signed 
thereto,  or,  if  the  prosecuting  attorney  has  neglected  to  sign 
his  name,  the  court  must  cause  the  foreman  to  indorse,  or  the 
prosecuting  attorney  to  sign  it,  as  the  case  may  require,  in 
the  presence  of  the  jury.     Ibid. 

Witnesses  to  be  indorsed  on  indictment 

Sec.  18.  When  an  indictment  is  presented  by  the  grand 
jury,  the  names  of  all  the  material  witnesses  must  be  indorsed 
upon  the  indictment;  but  other  witnesses  may  afterward  be 
subpoenaed  by  the  state,  but,  unless  the  names  of  such  wit- 
nesses be  indorsed  on  the  indictment,  no  continuance  shall  be 
granted  to  the  state  on  account  of  the  absence  of  any  witness 
whose  name  is  not  thus  indorsed.    Ibid. 
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Orand  Jury. 

Witnesses  before  grand  jury. 

8bo.  87.  Witnessee  may  be  compelled  to  attend  and  testify 
before  the  grand  jnry,  and  witnesses  on  behalf  of  the  state, 
or  of  the  defendant  in  a  criminal  prosecution  may  be  com- 
pelled to  attend  and  testify  in  open  court,  if  they  have  been 
Bubpenaed,  without  their  fees  being  first  paid  or  tendered^ 
unless  otherwise  provided  by  law.  The  court  may  recognize 
witnesses  with  or  without  surety  to  attend  and  testify  at  the 
same  or  next  term.    2  R.  S.  394 

Sow  summoned. 

8bo.  1.  Hereafter  no  grand  jury  shall  be  summoned  to  ap- 
pear at  any  term  of  a  circuit  court  unless  as  provided  in  this 
act.    Act  March  10, 1878,  2  R.  S.  418. 

When  venire  to  issue. 

Sec.  2.  That  whenever  the  judge  of  a  circuit  court  shall 
deem  it  necessary  that  a  grand' jury  shall  sit  in  any  county 
of  his  circuit,  it  shall  be  his  duty  to  make  an  order  requiring 
the  clerk  to  issue  a  venire  for  such  jury  to  appear  on  such 
day  as  may  be  named  in  the  order,  and  such  venire  shall  be 
for  the  jury  drawn  and  selected  for  the  term  as  is  now  pro- 
vided by  law :  Provided^  that  the  grand  jury  shall  be  convened 
at  least  twice  in  every  year  in  each  county.    Ibid, 

Shall  inspect  jail. 

Sbc.  2.  The  grand  jury,  at  each  term  of  the  circuit  court, 
shall  make  personal  inspection  of  the  condition  of  the  county 
prison,  as  to  the  sufliciency  of  the  same  for  the  safe-keeping 
of  prisoners,  their  convenient  accommodation  and  health,  and 
shall  inquire  into  the  manner  in  which  the  same  has  been 
kept  since  the  last  term;  and  the  court  shall  give  this  duty 
in  special  charge  to  such  grand  jury,  and  it  shall  be  imperative 
upon  the  board  of  commissioners  to  issue  the  necessary  orders, 
or  caiii^e  to  be  made  the  necessary  repairs,  in  accordance  with 
the  complaint  or  recommendation  of  the  grand  jury.  Act 
May  27, 1852, 1  R.  8.  601. 
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When  judge  may  adjourn  grand  jury. 

Sec.  8.  Whenever,  in  the  opinion  of  the  judge  of  any  cir- 
cuit court,  the  grand  jury  has  been  in  session  long  enough,, 
and  the  public  interests  require  that  it  should  adjourn,  it  shall 
be  the  duty  of  such  judge  to  make  an  order  declaring  such 
grand  jury  adjourned.     Act  March  10,  1878,  2  R.  S.  418. 

Disclosure  of  indictment. 

Bec.  70.  Indictments  and  informations  against  persons  not- 
in  custody,  or  who  have  not  given  bail,  and  the  records  of 
such  indictments  are  in  the  custody  of  the  clerk,  and  can  not 
be  inspected  by  any  person  except  the  court,  the  clerk  and  his 
deputy,  and  prosecuting  attorney,  until  after  the  arrest  of 
the  defendant.    2  R.  S.  389. 

Sec.  71.  No  grand  juror,  prosecuting  attorney,  clerk,  judge> 
or  other  officer,  can  disclose  the  fact  that  an  indictment  is 
found,  or  information  filed,  until  the  defendant  has  been  ar- 
rested, except  any  disclosure  that  may  be  necessarily  incident 
to  the  issue  and  service  of  a  warrant  to  arrest  the  defendant. 
A  violation  of  this  and  the  next  preceding  section,  is  punish- 
able as  a  contempt.    Ibid. 

JPleas  in  abatement. — Where  a  person  is  not  under  prosecution  for 
an  offenee,  but  is  still  indicted  therefor,  he  may  plead  in  abate- 
ment of  the  indictment  the  disqualification  of  any  of  the  grand 
jurors  who  found  it.     22  Ind.  347. 

Same. — No  issue  can  be  made  by  plea  in  abatement  in  criminal 
cases  upon  the  fact  whether  grand  jurors  by  whom  an  indictment 
was  found  were  reputable  or  not.     Ibid. 

Board  of  commissioners. — An  answer  in  abatement  in  a  criminal 
cause,  showing  that  at  the  Juue  term,  1873,  the  board  of  county 
commissioners  selected  a  grand  jury  to  servo  at  the  September 
term,  1873,  of  the  circuit  court,  and  also  a  grand  jury  to  serve  at 
the  May  term,  1874,  and  also,  that  at  a  special  session  of  the  board, 
i  on  the  2nd  day  of  February,  1874,  a  grand  jury  was  selected  for 

the  February  term,  1874,  of  the  same  court,  does  not  show  that 
the  latter  jury,  for  the  February  term,  1874,  was  illegally  selected. 
i  48  Ind.  289. 

Same — Record. — An  allegation  in  a  plea  of  abatement  to  ah  in- 
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dictmeDt,  that  the  record  of  the  board  of  county  commissionera 
does  not  ehow  that  the  grand  jury  that  found  the  indictment  was 
selected  by  lot,  doee  not  show  that  the  jury  was  illegally  selected. 
The  traverse  of  such  allegation  would  put  in  issue  the  contents  of 
the  record,  not  the  fact  as  to  the  manner  of  selection.    Ibid. 

Same — Corrupfton.— An  objection,  by  answer,  in  abatement  can 
not  be  taken  to  a  grand  jury,  duly  charged  and  sworn,  for  any  ir- 
regularity in  their  selection,  unless  the  irregularity  amounts  to  cor- 
ruption ;  and  the  facts  relied  on  to  show  corruption  must  be  al- 
leged.   Ibid. 

Presumption, — The  proceedings  of  a  board  of  county  commis- 
sioners are  presumed  to  be  correct,  until  the  contrary  is  clearly 
shown.    Ibid. 

Where  a  person  is  not  under  prosecution  for  an  offense,  he  can 
not  be  supposed  to  anticipate  that  he  may  be  charged  with  an  of- 
fense before  a  grand  jury,  and  in  such  case  he  may  plead  in  abate- 
ment of  the  indictment  the  disqualification  of  any  of  the  grand 
jurors  who  found  it.    51  Ind.  14. 

An  objection  to  a  grand  juror,  whether  on  the  ground  of  incom- 
petency of  the  juror,  or  corruption  on  the  part  of  an  officer  in  se- 
lecting and  impaneling  him,  when  taken  by  plea  in  abatement, 
must  show  that  the  defendant  had  no  opportunity  to  make  the  ob- 
jection by  challenge.    Ibid. 

Selection  after  commencement  of  term, — It  was  not  sufficient  reason 
for  the  abatement  of  an  indictment,  that  the  grand  jury  which  pre- 
sented it — selected  under  a  statute,  providing  that  the  persons 
chosen  thereunder  ^'  shall  constitute  the  grand  jury  of  the  county 
for  the  next  ensuing  two  terms  of  the  circuit  court " — was  selected 
After  the  commencement  of  the  term  of  the  circuit  court  at  which 
the  indictment  was  found.    53  Ind.  311. 

What  plea  may  show, — A  person  was  recognized  by  a  justice  to 
appear  at  the  next  term  of  the  circuit  court,  to  answer  to  a  charge 
of  assault  and  battery  with  intent  to  murder,  and  was  at  that  term 
indicted  for  the  offense.  Held,  that  the  defendant  when  first  ar- 
raigned, though  it  were  at  a  subsequent  term  to  that  at  which  the 
indictment  was  found,  might  plead  in  abatement  that  the  grand 
jarors  who  found  the  indictment  had  not  been  selected  conform- 
ably to  the  statute.    4  Blackf  73. 

Impaneling, — Where  grand  jurors,  regularly  selected,  are  re- 
turned into  court  upon  a  day  subsequent  to  the  first  day  of  the 
term  for  which  they  were  selected,  upon  a  venire  that  day  issued 
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for  them,  or  if,  without  the  issaing  or  serrice  of  a  venire,  they  ap- 
pear at  such  time  and  are  impaneled,  sworn  and  charged,  sach 
want  of  venire  and  service  thereof  will  not  make  their  subsequent 
proceedings  irregular,  nor  sustain  a  plea  in  abatement  to  an  indict- 
ment found  by  such  grand  jurors.     54  Ind.  95. 

Same. — Where  a  grand  jury,  after  finding  an  indictment  and  re- 
turning it  into  court,  is  discharged,  and  at  a  subsequent  day  of  tha 
same  term  is  recalled,  and  some  vacancies  therein  are  filled  with 
talesmen,  and  they  again  return  into  court  the  same  indictment,  it 
will  not  be  presumed,  in  the  absence  of  proof  thereof,  that  no- 
amendment  of  such  indictment  was  made,  nor  that  it  was  not 
signed  by  the  prosecutor  and  indorsed  by  the  foreman.    Ibid. 

Only  one  mode  of  objecting  allowed. — Where,  by  a  challenge  to 
the  array,  a  defendant  has  once  questioned  the  legality  of  the  or- 
ganization of  a  grand  jury,  he  can  not  present  the  same  question 
again  by  a  plea  in  abatement  of  an  indictment  found  against  him 
by  them.     56  Ind.  337. 

Irregularity^  not  amounting  to  corruption  in  the  selection  or  reas- 
sembling of  a  grand  jury  is  not  ground  for  a  plea  in  abatement  of 
an  indictment  found  by  them.     Id.  337,  378,  454. 

Challenge  of  grand  jury. — Irregularity  in  the  selection  of  a  grand 
jur}"-,  not  amounting  to  corruption,  is  not  sufficient  ground  to  sus- 
tain a  challenge  to  the  array.    56  Ind.  337. 

Who  may  challenge  and  when. — Any  person  under  prosecution 
for  crime  and  in  custody  or  on  bail  may,  before  he  is  indicted, 
challenge,  for  good  cause,  any  person  returned  or  placed  upon  the 
grand  jury.    51  Ind.  14. 

8ame. — Grand  jurors  may  be  challenged  by  any  person  previ- 
ously to  his  being  indicted,  provided  he  be  at  the  time  under  a 
prosecution  for  an  offense  about  to  be  submitted  to  the  jury.  1 
Blackf  317. 

Same. — An  individual,  under  a  prosecution  for  a  crime,  has  a 
right  to  challenge  any  of  the  grand  jurors  by  whom  the  charge  is 
about  to  be  examined.  But  the  privilege  must  be  claimed  by  the 
accused  himself,  or  by  his  counsel.    Id.  390. 

Same — Conscientious  scruples. — A  person  under  a  prosecution  for 
a  capital  offense,  about  to  be  submitted  to  a  grand  jury,  may  chal- 
lenge any  of  the  grand  jurors  for  cause,  but  not  peremptorily.  2 
Blackf  475. 

One  of  the  grand  jurors  in  such  a  case,  in  answer  to  a  question 
put  to  him  by  the  prosecuting  attorney,  said,  '^  that  he  thought  he 
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^ould  not,  in  hiB  conscience,  find  any  man  guilty  of  an  offense  that 
would  subject  him  to  death."  Seld,  that  the  juror  was  disqualified. 
Ibid. 

Impaneling  of  grand  jury. — ^Where,  for  a  term  of  a  criminal  cir- 
cuit court,  commencing  on  the  first  Monday  of  January,  1876,  there 
was  no  grand  jury  selected  by  the  board  of  county  commissioners, 
the  grand  jury  selected  by  said  board  at  their  December  session, 
1874,  for  the  term  commencing  on  the  first  Monday  of  July,  1875, 
and  continuing  six  months,  having  been  finally  discharged  by  the 
-court,  on  the  16th  of  December,  1875,  it  was  proper  for  said  court, 
on  the  first  day  of  said  January  term,  1876,  to  cause  a  grand  jury 
to  be  selected  by  the  sheHff,  and  impaneled ;  and  the  grand  jury  so 
selected,  properly  consisted  of  twelve  men,  as  a  grand  jury  consist- 
ing of  six  men  could  not  be  selected,  under  the  act  of  1875,  until 
the  March  session  of  the  board  of  county  commissioners,  and  until 
that  time  the  number  was  regulated  by  former  laws.     51  Ind.  145. 

Record. — On  appeal  to  the  supreme  court,  in  a  criminal  case,  upon 
indictment,  it  is  not  necessary  that  the  transcript  should  contain 
the  record  of  the  proceedings  of  the  court  below,  in  impaneling 
and  swearing  the  grand  jury  which  returned  the  bill.  Sawyer  v. 
The  State,  17  Ind.  435,  and  the  case  following  it;  18  Ind.  428;  21 
Ind.  171,  268,  overruled;  32  Ind.  476. 

Where  commissioners  have  failed  to  select — At  the  March  session, 
1874,  of  a  board  of  county  commissioners,  two  grand  juries  were 
selected  according  to  law,  one  for  the  March  term  and  one  for  the 
June  term,  1874,  of  the  circuit  court,  and  no  grand  jury  for  the  Oc- 
tober term,  1874,  or  for  the  January  term,  1875,  was  ever  selected 
by  the  commissioners.  At  the  October  term,  1874,  said  court 
ordered  that  the  grand  jury  be  summoned  to  appear  on  the  second 
day  of  the  next  term  of  said  court,  and  the  grand  jury  so  selected 
for  the  June  term,  1874,  assembled  under  said  order  at  the  Janu- 
ary term,  1875.  Held^  that  said  order  for  the  summoning  of  a 
.grand  jury  at  the  January  term,  1875,  was  sufficient,  and  that  said 
grand  jury  was  competent  to  find  an  indictment  at  said  January 
term.     52  Ind.  246. 

Power  of  court. — Where,  prior  to  such  time,  a  grand  jury  con- 
sisting of  but  six  men  had  been  impaneled,  it  was  proper  for  the 
court  to  direct  them  to  be  discharged,  and  a  grand  jury  of  twelve 
to  be  selected  and  impaneled  by  the  sheriff,  from  bystanders.  56 
Ind.  336. 

Eeassembling — Filling  vacancies. — ^Where,  either  on  being  first  as- 
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fiembled,  or,  having  been  assembled  and  discharged,  on  being  re- 
assembled by  order  of  court,  any  or  all  of  the  members  of  a  grand 
jury  fai-1  to  appear,  the  court  may  direct  it  to  be  filled  from  by- 
standers, even  though  the  selection  of  such  grand  jury,  by  the 
board  of  commissioners,  was  irregular.     Id.  454. 

Presumption. — When  the  record  does  not  show  the  contrary,  it 
will  be  presumed  that  the  grand  jury  was  regularly  drawn,  sum- 
moned, and  impaneled.    46  Ind.  582. 

WJien  may  be  done. — Under  the  act  of  March  10,  1873,  p.  158, 
regulating  the  convening  of  grand  juries,  where  the  record  of  a 
•criminal  action  showed  that  the  court  met  on  the  24th  of  March, 
1873,  and  the  grand  jury  was  impaneled  on  the  2d  day  of  the 
term,  it  was  presumed  that  they  had  been  summoned  pursuant  to 
an  order  of  the  judge,  or  prior  to  the  approval  of  the  act.  The 
act  did  not  prohibit  the  impaneling  of  a  grand  jury  previously 
summoned.    42  Ind.  335.    See  52  Id.  246 ;  56  Id.  336,  454. 

Reconvening  at  same  term. — Where  the  grand  jury  has  been  dis- 
missed before  the  final  adjournment  of  the  court,  it  may,  if  neces- 
sary, be  resummoned  to  attend  again  at  the  same  term.  46  Ind. 
582.     See  5^  Id.  95  ;  56  Id.  454. 

Vacancy^  how  filled. — Where  the  record  shows  that  a  grand  juror 
was  excused  by  the  court  from  further  service,  and  that  the  sheriff 
then  brought  into  open  court  a  competent  person  to  serve  as  juror, 
and  that  such  person  was  then  duly  impaneled  and  sworn  upon  said 
grand  jury,  it  will  be  presumed,  there  being  no  pleading  to  the  con- 
trary, that  such  juror  was  properly  selected  under  the  direction  of 
the  court.     50  Ind.  229.     See  54  Id.  95. 

Failure  to  instruct  does  not  affect  procee<ling  where  no  fraud  is 
shown. — It  is  the  duty  of  the  court  to  instruct  the  grand  jury,  but 
a  failure  to  do  so  does  not  affect  the  validity  of  their  presentments. 
24  Ind.  142. 

Inilorsement  by  foreman. — In  this  case  there  was  a  motion  to  quash 
the  indictment,  because  it  was  neither  indorsed  ^'  a  true  bill,'*  nor 
signed  by  the  foreman  of  the  grand  jury.  We  think  the  motion 
should  have  been  sustained.  See  Whart.  Crim.  Law  (5  ed.).  Vol. 
I,  sec.  49,  et  seg.;  23  Ind.  32. 

When  part  of  record. — The  indorsement  of  the  foreman  of  the 
grand  jury  upon  an  indictment  returned  into  court,  as  ''a  true 
bill,"  is  not  a  part  of  the  record,  unless  made  so  by  a  bill  of  excep- 
tions.    25  Ind.  415. 

Signature  by  initials. — The  signature  of  the  foreman  of  the  grand 
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jnrj,  by  the  initials  of  his  Christian  name  to  the  indorsement  on  an 
indictment,  is  sufficient     26  Ind.  30. 

PBOGESDINQS  IN  GRAND  JXTRT  BOOM. 

Amount  of  evidence — Secrecy  before  grand  juries, — The  consulta- 
tions of  the  grand  jury  are,  by  law,  secret,  and  it  is  not  competent 
to  inquire  into  the  amount  of  evidence  on  which  they  acted.  24 
Ind.  142. 

Same. — To  an  indictment  the  defendant  pleaded :  1.  That  it  had 
been  found  by  the  grand  jury  without  evidence ;  and,  2.  That  no 
▼ote  was  taken  by  the  grand  jury.  Held^  that  the  pleas  were  cor- 
rectly rejected.  Hdd^  also,  that  the  return  of  the  bill  into  court  by 
the  grand  jury,  duly  indorsed  by  the  foreman,  is  evidence  that  the* 
proper  number  have  concurred  in  the  finding,  which  can  not  be 
controverted  by  plea.    Id.  151. 

Malicious  prosecution  against  grand  juror, — During  the  whole 
time  of  their  proceedings,  grand  jurors  are  protected  in  the  dis- 
charge of  their  duties,  and  no  action  or  prosecution  can  be  sup- 
portect  against  them  in  consequence  of  their  finding,  however  it 
may  be  dictated  by  malice,  or  be  destitute  of  probable  foundation. 
40  Ind.  356. 

Prosecuting  attorney  may  attend — Deputy, — A  prosecuting  attor- 
ney, or  one  or  more  of  his  deputies,  may  be  present  during  the  de- 
liberations of  the  grand  jury.  The  better  practice  would  be  for  the 
grand  jury  to  permit  no  person  to  be  present  when  they  vote  upon 
an  indictment.  But,  it  seems^  they  may  permit  the  prosecuting  at- 
torney to  be  present     11  Ind.  473. 

Secrecy, — That,  although  the  sittings  of  the  grand  jury  are  se- 
cret, their  proceedings  may  be  disclosed  in  evidence.    Id.  474. 

RECORD — QXTALIFIOATION. 

Indictment  need  not  show  qualification  of  grand  jurors, — That  an 
indictment  does  not  show  that  the  grand  jury  presenting  it  was 
composed  of  persons  possessing  the  statutory  qualifications,  is  im- 
material, the  caption  showing  the  indictment  to  have  been  found 
by  the  grand  jury  of  a  county  named,  in  the  circuit  court  of  such 
county,  and  the  record  reciting  that  the  grand  jurors  were  sworn, 
as  required  by  law.    30  Ind.  115. 

Name  of  grand  juror  may  be  given  by  initials, — Among  the  names* 
of  the  grand  jurors  in  the  record  was  "A.  J.  Moore,"  and  the  rec- 
ord recited   that  '<  Andrew  J.  Moore "  was  appointed  foreman. 
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Seld^  that  there  was  nothing  in  the  objection,  that  the  names  of  the 
members  of  the  grand  jury  were  not,  for  this  reason,  sufficiently 
aet  out.    Ibid. 

Record — WTiat  to  aJiow, — On  appeal  to  the  supreme  court  in  a 
criminal  case,  upon  indictment,  it  is  not  necessary  that  the 
transcript  should  contain  the  record  of  the  proceedings  of  the  court 
below  in  impaneling  and  swearing  the  grand  jury  which  returned 
the  bill.  Sawyer  v.  The  State,  17  Ind.  436,  and  the  cases  following- 
it  ;  18  Ind.  428 ;  21  Ind.  171,  268 ;  overruled.     32  Ind.  476. 

Satne. — The  caption  of  an  indictment  from  the  circuit  court,, 
represented  the  grand  jurors  that  found  the  bill  to  be  '^  good  and 
lawful  men.''  Held,  that  this  was  a  sufficient  description  of  the 
qualifications  of  the  jurors.  The  caption  in  such  case  showed 
that  at,  etc.,  on,  etc.,  the  jurors  (naming  them)  appeared  in  court, 
and  being  duly  sworn  and  charged,  etc.  Held,  that  the  omission 
of  the  words  *'  then  and  there  "  before  the  words  "  sworn  and 
charged,*'  was  not  material.     6  Elackf.  299. 

iSlam^.'^The  record,  in  the  case  of  an  indictment,  need  not  show 
that  the  indictment  was  signed  by  the  prosecuting  attorney,  nor 
that  there  was  a  foreman  of  the  grand  jury.    4  Blackf  101. 

Same. — It  is  sufficient  to  describe  the  grand  jurors,  in  the  indict- 
ment, as  ^^  good  and  lawful  men  ;"  those  words  including  every  qual- 
ification  required  by  law.     1  Blackf.  395. 

Criminal  circuit  courts — Grand  juries  in, — Where  a  grand  jury 
was  discharged  by  a  criminal  circuit  court  until  a  certain  day,  and 
appeared,  not  on  that  day,  but  upon  the  next  day  after.  Held,, 
that  said  grand  jury  was.  not  dissolved  by  its  failure  to  appear  at 
the  day  appointed.     33  Ind.  419. 

Same. — The  law  does  not  provide  for  a  grand  jury  for  a  criminal 
court  for  each  month  during  which,  or  any  part  of  which,  the  court 
may  be  in  session ;  but  it  does  provide  for  a  grand  jury  for  each  term ; 
and  if  the  court,  at  the  same  term,  can  legally  be  in  session  in  two 
or  more  months,  the  same  grand  jury  may  sit  in.  each  month.  42 
Ind.  405. 

Same — Floyd  cownfy.— The  criminal  court  in  Floyd  county  can, 
under  the  act  organizing  that  court  (3  Ind.  Stat.  178,  sec.  1),  and 
the  act  of  February  12,  1855  (2  Q.  &  fl.  11),  adjourn  from  a  regu- 
lar term  of  said  court,  to  some  other  certain  time,  and  if  such  time 
is  in  a  month  within  which  the  grand  jury  has  not  already  been  ia 
23 
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session  ten  days,  the  grand  jary  may  legally  meet  in  connection 
with  the  court,  and  find  and  retarn  indictments.     Ibid. 

Alien  grand  jury, — An  indictment  can  not  be  objected  to  because 
one  of  the  grand  jurors  who  found  it  was  an  alien.  SeeR  S.  1843, 
p.  951. 

Motion  to  quash, — The  manner  of  selecting  the  grand  jni^  is  not 
a  matter  of  which  the  court  can  take  cognizance,  on  a  motion  to 
quush  an  indictment.     7  Blackf.  19. 

Same. — The  illegal  selection  of  the  grand  jurors  is  no  cause  for 
quashing  an  indictment  on  motion.  Bellair  ▼.  The  State,  6  Blackf. 
104 ;  7  Blackf.  324. 

Same. — An  objection  to  an  indictment  because  the  grand  jury 
that  found  it  was  irregularly  impaneled  must  be  made  by  plea,  and 
not  by  motion  to  quash.    6  Blackf.  248. 

Term  of  grand  jurors  under  laws  of  1833. — Grrand  jurors  under 
the  Eev..Stat  of  1838  (see  p.  358),  can  only  serve  for  one  year  from 
the  time  they  are  selected.     6  Black.  188. 

Age — Statute  of  1824. — The  circumstance  that  some  of  the  grand 
jurors  who  had  found  an  indictment  were  above  sixty  years  of  age, 
is  DO  objection  to  the  indictment. 

The  statute  of  1S24  excuses  no  person  above^  sixty  years  of  age 
from  serving  on  juries,  if  they  choose  to  claim  the  privilege;  but 
the  party  indicted  can  not  object  to  them  on  that  ground.  2 
Blackf.  35. 

Presumption  in  favor  of  qualification. — The  supreme  court,  on 
appeal  in  a  criminal  prosecution  by  indictment,  will  presume, 
where  the  contrary  does  not  appear,  that  the  grand  jury  which 
found  the  indictment  was  legally  impaneled  and  sworn.  53  Ind, 
554. 

Same. — Where  the  record  states  that  the  grand  jurors  returning 
an  indictment  were  "good  and  lawful  men,  householders'' of  the 
proper  county,  it  will  be  presumed  that  they  possessed  all  the 
statutory  qualifications.    46  Ind.  363. 

Oath  of  grand  jury. — The  form  of  the  oath  to  be  administered  to 
the  grand  jury  (found  on  page  387,  2  G.  &  H.),  has  been  superseded 
by  that  provided  in  the  act  of  December  31, 1865.  3  Ind.  Stat.  279 ; 
62  Ind.  457. 

Arrest  of  judgment. — It  is  not  a  cause  for  arrest  of  judgment  in  a 
criminal  action,  that  the  grand  jury  was  not  sworn  according  to 
the  statutory  form.     Ibid. 

County  in  which  grand  jury  is  impaneled — Mow  to  set  out  in  record. 
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The  caption  of  an  indictment  showed  the  impaneling  of  the  grand 
jary  in  the  county  of  Sullivan,  State  of  Indiana,  and  the  in- 
dictment was  entitled  State  of  Indiana,  Sullivan  county,  etc., 
xind  commenced :  *^  The  grand  jurors  of  the  State  of  Indiana, 
being  duly  impaneled,  sworn,  and  charged  to  inquire  of  crimes  and 
offenses  committed  within  the  body  of  the  county  of  Sullivan,  in 
the  State  of  Indiana,  in  the  name,  and  by  the  authority,  and  in 
behalf  of  said  State  of  Indiana,  upon  their  oaths  present,"  etc. 
Held,  that  the  county  in  and  for  which  the  grand  jury  was  impan- 
eled WAS  sufficiently  shown.    45  Ind.  550. 

Eetum, — Where  it  appears  from  the  transcript  that  a  grand  jury 
was  sworn  and  impaneled,  of  which  Israel  Miller  was  appointed 
foreman,  that  afterward  the  same  grand  jury  returned  into  court 
several  bills  signed  by  their  foreman  as  **  true  bills,"  and  when  the 
stiitement  of  the  clerk  shows  that  the  indictment  which  follows  is 
•one  of  these,  and  then  the  indictment  is  set  forth  indorsed  "a  true 
bill — Israel  Miller^  Foreman."  Held^  that  it  sufficiently  appeared 
from  the  record  that  this  indictment  was  returned  into  court  by  the 
grand  jury.  Adams  v.  The  State,  11  Ind.  304,  and  Springer  v. 
The  State,  19  Ind.  180,  overruled  ;  23  Ind.  151. 

Record. — *'  The  grand  jurors  for  the  State  of  Indiana^  upon  their 
oath,  present,"  ete.  Held^  that  it  sufficiently  appeared  that  the 
grand  jury  sworn  and  impaneled  at  that  term  in  Delaware  county 
was  meant.    4  Ind.  621. 

After  the  grand  jury  are  charged  they  are  put  under  the  keeping 
of  a  special  bailiff,  who  is  sworn  to  the  faithful  performance  of  his 
duty.     As  to  his  duties,  see  Bickneirs  Crim.  Pr.  46. 

FORMS   AND   ENTRIES. 

Order  of  judge  for  grand  jury. 

State  of  Indiana,      >         j^  Chambers. 
County  of .     J 

Whereas,  I  deem  it  necessary  that  the  grand  jury  shall  sit  in  the 

county  of during  the term  of  the circuit  court,  you 

are  therefore  hereby  required  to  issue  a  veuire  for  such  jury  to  ap- 
pear on  the  fii-st  day  of  said  term,  at  the  court-house  in . 

The  entry  on  the  order-book,  after  opening  the  minutes  for  crim- 
inal proceedings,  may  be  as  follows : 
Entry, — The  venire  for  a  grand  jury,  heretofore  issued,  returnable 
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this  day,  was  daly  returned  by  the  sheriff,  with  his  indorsement 

thereon,  as  follows,  to  wit  : 

1878,  November  17.    This  writ  came  to  band  this  day,  at  ^ 

o'clock  A.  M. 

A.  B.,  Sheriff county. 

1878,  December  2.  Served  the  within-named  jurors,  as  follows,, 
etc.    [Copy  tJie  return  in  fulL"] 

And  upon  calling  the  same  in  open  court,  L.  M.,  C.  D.,  E.  F.,  G. 
E.,  etc.,  appeared  in  answer  thereto ;  and  for  good  cause  shown, 
the  court  excused  L.  M.  and  C.  D.,  and  the  panel  being  incomplete, 
the  court  ordered  the  sheriff  to  fill  up  the  same  from  among  the 
bystanders  ;  whereupon  the  sheriff  summoned  the  following  named 
persons  to  complete  the  panel,  who  appeared  in  answer  thereto,^ 
to- wit,  O.  P.  and  li.  A. 

And  the  panel  being  full  the  following  named  persons  do  com- 
pose the  grand  jury  for  the  present  terra,  to-wit  [here  set  out  all 
their  names].  And  thereupon  the  said  jurors  were  duly  sworn  in 
manner  and  form  as  prescribed  by  law,  and  the  court  appointed  H. 
S.  foreman  of  the  grand  jury.  And  the  said  jury  being  instructed 
by  the  court  as  to  their  duties,  were  conducted  to  their  room  in 
charge  of  L.  D.,  a  sworn  bailiff,  for  deliberation. 

Proceedings  when  witness  before  grand  jury  refuses  to  testify. — If  a 
witness  before  the  grand  jury  refuse  to  obey  the  subpoena,  or  refuse 
to  be  sworn,  the  grand  jury,  through  their  foreman,  must  report 
the  matter  to  the  court,  who  will  proceed  against  such  witness  for 
contempt. 

If  a  witness  refuse  to  answer  questions  he  ^must  likewise  be  re- 
ported to  the  court. 

Notice  to  court  that  a  witness  refuses  to  answer  questions. 

To  the  Hon.  Judge  of  the circuit  court : 

Notice  is  hereby  given  that  L.  S.,  a  witness  before  the  grand  jury 
of  said  county,  having  been  duly  sworn  as  such,  refuses  to  answer 
the  following  question  put  to  him  by  the  foreman  thereof  [or,  by 
the  prosecuting  attorney ^  as  the  case  may  &e],  to-wit :  [state  the  ques- 
tion']. 

And  for  excuse  for  such  refusal  the  said  L.  S.  says  [here  state  the 

excuse,  if  any,  or,  if  none  is  made,  say,  and  for  such  refusal  the  said 

L.  S.  renders  no  excuse]. 

This day  of ,  187-. 

N.  W.,  Foreman. 
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Grand  jury. 

Entry — Order  in  case  of  witness  refusing  to  answer,  etc. 

.This  day  came  the  grand  jary,  and  through  their  foreman  notified 
the  court  of  L.  S.,  a  witness  before  said  grand  jury,  refusing  to  an- 
swer certain  questions  before  said  grand  jury.  Thereupon,  also 
<»ime  the  said  L.  S.  into  court,  and  being  examined  by  the  court 
touching  such  refusal,  the  court  finds  that  he  is  thereby  guilty  of 
a  contempt  of  court.  It  is  therefore  ordered  that  the  said  L.  S.  be 
committed  to  the  jail  of  this  county,  there  to  remain  until  he  shall 
submit  to  testify  or  be  otherwise  duly  discharged. 

And  the  said  grand  jury,  having  further  business  before  them^ 
now  again  retire  to  their  room,  in  charge  of  their  bailiff,  for  de- 
liberation. 

Entry — Formation  of  new  grand  jury, — Now  come  the  grand  jury 
and  report  that  E.  F.,one  of  said  jury,  is  sick  and  unable  to  remain 
longer  on  said  panel.  Whereupon,  the  court  now  hero  excuses 
said  E.  F.  from  further  service  on  said  grand  jury,  and  he  is  hereby 
discharged.  And  thereupon  the  court  orders  the  sheriff  to  fill  the 
panel  from  the  bystanders,  and  the  said  sheriff  called  Q.  E.  who  an- 
swers thereto.  And  the  said  panel  being  full  the  following  named 
persons  constitute  the  grand  jury  for  the  remainder  of  this  term, 
to- wit  [here  set  out  all  the  names  of  the  grand  jurors']. 

Whereupon  the  said  grand  jury  was  duly  sworn,  and  R  M.  ap- 
pointed by  the  court  foreman  thereof  And  the  said  jury  being  in- 
structed by  the  court,  etc.  [as  in  case  of  regular  grand  jury]. 


Entry  where  recognizance  Juis  been  filed  and  no  indictment  found. 

The  State  of  Indiana,  ^     ^eeognizance  from  A.  B..  J.  P., 
r^  T\  I  for  grand  larceny. 

The  grand  jury  having  failed  to  find  an  indictment  in  this  case, 
the  defendant  appeared  this  day,  and  on  motion  of  J.  S.,  his  attor- 
ney, was  discharged  from  the  said  recognizance  without  day. 


Entry — Order  for  new  recognizance. 

The  State  of  Indiana,  ^ 

V.  >     Larceny. 

CD.  ) 

It  being  necessary  to  continue  this  cause,  the  same  is  now  here 
clone  until  the  next  term  of  this  court,  and  it  is  ordered  that  the 
defendant  enter  into  a  new  recognizance  in  the  amount  of  five  hun- 
dred dollars,  for  his  appearance  at  the  next  term  of  this  court,  to  an- 
swer the  said  charge  of  larceny  against  him ;  and,  in  default  thereof, 
th.nt  he  be  committed  to  the  jail  of  the  count}'. 
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Betum  and  reoordiog  of  indictment. 


CHAPTER  III. 

PBOCEEDINOS  PBELIMINABY  TO  THE  TRIAL. 

UOnOV.  MOTIOV. 

1.  Betum  and  recording  of  indict-    8.  Plea  in  abatement,  and  special  plea. 

ment.  in  bar. 

2.  Motion  to  quash — Non  pros.  4.  Continuance. 

6.  Change  of  venue. 

Sbo.  1.    Retubn  akd  BscoRDiNa  OF  Indictment. 

Sbo.  68.  Every  indictment  must  be  recorded  by  the  clerk 

during  the  term  at  which  the  same  is  found,  in  a  book  to  be 

kept  for  that  purpose.     The  judge  must  compare  the  record 

with  the  original  indictments,   and  certify  the  correctness 

thereof.     In  case  the  original  indictment  is  lost  or  destroyed^ 

the  defendant  may  be  tried  upon  a  copy  taken  from  the  record 

*and  certified  by  the  clerk,  without  any  delay  from  that  cause.- 

2  R.  S.  388. 

Loss  of  information. 

Seo.  69.  In  case  of  the  loss  or  destruction  of  an  informa- 
tion, the  prosecuting  attorney  may  file  in  court  another  infor- 
mation, and  the  prosecution  shall  proceed,  and  trial  be  had^ 
without  any  delay  from  that  cause.    Id.  389. 

Effect  of  recording, — By  this  section^  the  indictment  becomes  a 
record,  and  is  evidence  of  the  finding  and  contents  thereof.  39 
Ind.  445  ;  23  Ind.  150. 

Nurui  pro  tunc  entry. — Where  an  indictment,  duly  returned  into 
court  by  a  proper  grand  jury,  has  there  remained  without  being 
filed,  and  without  any  record  of  such  return,  it  is  the  duty  of  such 
court,  upon  being  informed  of  such  facts,  to  direct  the  making  of 
a  proper  nunc  pro  tunc  entry,  showing  the  returning  and  filing  of 
such  indictment    56  Ind.  133. 

Same. — To  a  plea  by  the  defendant,  in  abatement  of  an  indict- 
ment, alleging  the  failure  of  the  clerk  of  the  court  to  indorse  upon 
such  indictment  the  time  of  its  filing,  and  to  enter  of  record  the 
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Keturn  and  recording  of-  indictment. 

return  of  the  same  into  court  by  the  grand  jury,  a  reply  that  such 
omissions  have  been  cured  by  nunc  pro  tunc  entry,  made  by  the 
order  of  such  court,  is  sufficient.    Ibid. 

Abatement  of  indictment — Nunc  pro  tunc. — To  a  plea  in  abatement 
of  an  indictment,  alleging  that  no  record  of  the  return  thereof 
had  been  made,  and  that  the  date  of  the  filing  thereof  had  not 
been  indorsed  thereon,  it  is  sufficient  to  reply  that  such  omissions 
have  been  cured  by  a  nunc  pro  tunc  entry  thereof,  made  by  order 
of  the  court.    56  Ind.  182. 

Destruction  of  unrecorded  indictment. — The  defendant  in  a  criminal 
prosecution  can  not  be  put  upon  trial  on  an  indictment  against  him, 
which  has  been  destroyed,  and  of  which  there  is  no  record.  56 
Ind.  208. 

Same. — Where  a  record  has  been  made  of  an  indictment  which 
has  been  destroyed,  the  defendant  may  be  put  upon  trial  on  a  cer- 
tified copy  of  the  same.     Ibid.,  modifying  39  Ind.  438. 

Destruction  of  indictment — Nutic  pro  tunc. — The  defendant  in  a 
criminal  prosecution  can  not  be  put  upon  trial  on  a  nunc  pro  tunc 
entry,  made  by  the  order  of  the  court,  showing  the  return  into 
court,  by  the  grand  jury,  of  an  indictment  against  the  defendant, 
and  that  it  had  been  destroyed.     56  Ind.  210. 

l/ost  papers. — In  a  criminal  prosecution,  on  appeal,  where  the 
clerk  returns  to  a  certiorari,  that  the  papers  are  lost,  and  copies  of 
the  indictment  or  information  can  not  be  given,  the  judgment  be- 
low will  be  reversed  by  this  court.     21  Ind.  279. 

When  indictment  becomes  part  of  record. — An  indictment  becomes 
a  part  of  the  record  when  filed,  without  any  further  action  of  the 
court.    24  Ind.  142. 

Beturn  and  filing. — Where  the  record  recites  that  the  grand  jury 
came  into  "open  court  and  returned  the  following  indictment," 
giving  its  number,  and  setting  it  out,  it  sufficiently  shows  that  it 
was  returned  into  open  court,  and  sufficiently  identifies  the  indict- 
ment.   46  Ind.  363. 

Same. — The  statute  does  not  require  the  clerk  to  file  an  indict- 
ment in  open  court,  or  that  the  act  of  marking  it  filed  shall  be  done 
in  open  court.    Ibid. 

When  need  not  be  recorded. — An  indictment,  if  the  venue  be 
changed,  need  not  be  recorded  in  the  court  in  which  it  was  found. 
6  Blackf.  299. 


1(60  CRIMINAL  PROCEDURE. 


Motion  to  quash — Non  pros. 


Entry — Return  of  indictments. 

Now  comes  the  grand  jary,  and  returns  into  court  the  following 
indictments : 


The  State  of  Indiana  ^ 
No.  1.  r.  >  Indictment  for  grand  larceny. 

A.  — -  B.  J 

The  State  of  Indiana  ) 
No.  2.  V.  V  Indictment  for  assavU. 

C. D. 3 

Each  of  which  indictments  is  indorsed  '*  a  true  bill/'  and  signed 

by  the  foreman.    And  the  said  grand  jury  having  farther  business 

before  them,  now  here  retire  to  their  room  for  deliberation. 


Sec.  2.    Motion  to  Quash — Non-Pros, 

When  indictment^  etc.,  may  be  qxiashed. 

Sec.  101.  The  court  may  quash  an  indictment,  on  motion, 
when  it  appears  upon  its  face,  either,  Urst.  That  the  grand 
jury  had  no  legal  authority  to  inquire  into  the  offense 
charged ;  Second,  That  the  facts  stated  do  not  constitute  a 
public  offense ;  Third,  That  the  indictment  contains  any  mat- 
ter which,  if  true,  would  constitute  a  legal  justification  of  the 
offense  charged,  or  other  legal  bar  to  the  prosecution.    2  R. 

S.  399. 

When  non-prossed. 

Sec.  102.  No  indictment  shall  be  non-prossed  except  by  or- 
der of  the  court,  on  motion.    Ibid. 

When  made, — ^A  motion  to  quash  an  indictment  can  not  be  regu- 
larly made  after  pleading  to  the  same.  48  Ind.  483.  See  also  14 
Ind.  139. 

Same — Waiver. — Where  a  defendant,  to  obviate  the  necessity  of 
returning  the  indictment  to  the  grand  jury  for  a  correction  of  the 
date  at  which  the  offense  was  laid  as  having  been  committed,  con- 
sented to  the  correction  in  open  court,  lind  to  a  waiver  of  record 
of  all  objection,  and  then  pleaded  to  the  indictment,  and  afterward 
moved  to  quash  on  account  of  the  correction,  it  was,  held^  that  the 
motion  was  correctly  overruled.     14  Ind.  39. 

What  motion  predicated  upon, — A  motion  to  quash  an  indictment 
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Motion  to  quash — Non  pros. 

liiQRt,  as  a  general  rule,  be  predicated  npon  objections  apparent 
npon  the  face  of  the  indictment    46  Ind.  363. 

Different  caunta — Different  p^^on^.-^The  fact  that  in  an  indicts 
ment  consisting  of  several  counts,  in  all  of  which  the  same  felony 
is  charged,  some  of  the  counts,  charging  the  offense  against  the 
same  persons  charged  in  the  others,  include  also  another  person  isa 
defendant,  does  not  render  the  whole  indictment  bad.    32  Ind.  62. 

Nolle  prosequi. — It  is  settled  law  in  this  state,  that  where  a  legal 
indictment  has  been  returned  by  a  competent  grand  jury  to  a 
court  having  jurisdiction  of  the  person  and  the  offense,  and  the  de* 
fendant  has  pleaded,  and  a  traverse  jury  has  been  duly  impaneled 
and  sworn,  and  all  the  preliminary  requisites  of  record  are  ready 
for  the  trial ;  the  prisoner  has  been  once  put  in  jeopardy,  and  in 
such  case,  the  prosecuting  attorney  can  not,  even  with  the  consent 
of  the  court,  enter  a  not.  pros.,  and  indict  the  defendant  again  for 
the  same  offense.     14  Ind.  139. 

Same. — But  when  the  indictment  is  so  defective  in  form,  that  if 
the  defendant  were  found  guilty,  he  would  be  entitled  to  have  any 
judgment  which  could  be  entered  thereon  against  him  reversed  ; 
or,  if  the  judge  discover  any  defect,  after  the  trial  has  commenced, 
which  would  render  a  verdict  against  the  prisoner  void  or  void- 
able, then  the  judge,  upon  his  own  motion,  may  stop  the  trial,  and 
what  may  have  transpired  will  be  no  bar  to  future  proceedings, 
and  the  prosecuting  attorney  may  noL  pros,  such  indictment  and 
procure  a  new  one.     Ibid. 

Duplicity  not  a  ground  for  quashal. — An  indictment  charged  that 
the  defendant  "on,"  etc.,  "at,"  etc.,  "  not  being  then  and  there  li- 
oensed,"  etc.,  "  unlawfully  sold  to,"  etc.,  "intoxicating  liquor  in  a 
less  quantity  than  a  quart  at  a  time,  to-wit,  the  quantity  of  two 
^  gills,  at  and  for  the  price  of  ten  cents,  to  he  then  and  there  drankj 
and  suffered  to  be  drank,  in  the  house"  etc.,  of  the  defendant.  Held^ 
that  the  indictment  was  not  bad  for  duplicity.  Meld,  also,  that  du- 
plicity is  not  ground  for  quashing  such  indictment.  JEkldy  also, 
that  the  charge  of  selling  intoxicating  liquor  in  a  less  quantity 
than  a  quart  at  a  time,  without  a  license,  is  complete  in  itself,  with- 
out reference  to  the  charge  of  selling  "  to  be  drank  in  the  house," 
etc.,  which  is  incomplete,  and  is  mere  surplusage  when  connected 
with  the  charge  alleged.  54  Ind.  438.  See,  as  to  duplicity,  53 
Ind.  160,  162;  52  Id,  187;  47  Id.  208;  33  Id.  304;  26  Id.  191; 
25  Id.  331;  14  Id.  590  ;  4  Id.  141,  246;  2  Id.  37 ;  8  Black£  151; 
489  ;  6  Id.  109 ;  5  Id.  314. 
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Plea  10  abatement  and  special  plea  in  bar. 


Figures  instead  of  toords. — ^An  indictment  can  not  be  quashed, 
under  the  statute  of  1852,  for  the  reason  that  the  time  vrhen  the  of- 
fense Is  stated  to  have  been  committed  in  given  in  figures  instead 
of  words.    8  Ind.  336. 

•  Selecting  grand  jury — Manner  of,  not  ground  for  quashal  7 
Blackf  19,  324 ;  6  Id.  104,  248. 

The  statute  does  not  require  the  motion  to  quash  to  be  in  writing. 

General  motion  to  quash  several  counts, — A  motion  to  quash  an  in- 
dictment consisting  of  several  counts,  addressed  jointly  to  all, 
should  be  overruled  if  any  one  of  them  is  sufficient.  58  Ind.  293. 
(See  Joinder  of  Counts,) 

Entry. 

{^Title,  etc,,  as  before.'] 

Now  comes  the  defendant,  and  moves  to  quash  the  indictment 
herein,  and  the  court  being,  fully  advised,  sustains  said  motion. 
The  court  further  orders  said  defendant  to  be  committed  to  the  cus- 
tody of  the  sheriff. 

Sec.  8.    Plea  in  Abatement  and  Special  Plea  in  Bar. 

When  to  be  made.  The  plea  in  abatement  must  be  put  in  before 
the  plea  of  not  guilty.     Bicknell's  Crim.  Pr.  113. 

When  it  is  proper, — The  plea  in  abatement  is  proper  whenever 
any  irregularity  exists,  not  apparent  upon  the  face  of  the  indict- 
ment, but  involved  in  the  proceedings,  and  yet  not  afi^ecting  the 
substantial  merits  of  the  charge.  6  Blackf.  436.  Bicknell's  Crim. 
Pr.  113. 

.  Mistake  in  name. — A  mistake  in  the  name  of  the  defendant  must 
be  taken  advantage  of  by  plea  in  abatement.  8  Blackf.  202 ;  4 
Ind.  632. 

Grand  jury. — It  can  not  be  pleaded  in  abatement,  that  the  indict- 
ment was  found  without  evidence,  or  that  no  vote  was  taken  by 
the  grand  jury.    24  Ind.  151. 

Grand  jury. 

Sec.  12.  iN'o  plea  in  abatement,  or  other  objection,  shall  be 
taken  to  any  grand  jury  duly  charged  and  sworn,  for  any  al- 
leged irregularity  in  their  selection,  unless  such  irregularity, 
in  the  opinion  of  the  court,  amounts  to  corruption,  in  which 
case  such  plea  or  objection  shall  be  received.  2  li.  S.  41i). 
See  4  Blackf.  78.    See  title,  Grand  Jury. 
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Plea  in  abatement  and  special  plea  in  bar. 

Not  favored  in  laio, — AnswerB  in  abatement  are  not  favored  in 
law.  They  must  allege  every  fact  necessary  to  their  sufficiency. 
No  presumptions  of  law  or  £stct  are  indulged  in  their  favor. 
48  Ind.  289. 

Betting  on  election — Bad  plea. — To  an  indictment  for  betting  upon 
the  result  of  an  election,  an  answer  that  before  the  indictment  was 
found  or  presented,  the  defendant  was  compelled  by  the  grand  jury 
to  testify  as  a  witness  in  said  cause,  and  disclose  all  the  facts  and 
matters  alleged  in  the  indictment,  and  to  prove  the  offense  charged 
therein,  is  bad.    47  Ind.  127. 

Another  indictment  pending. — A  defendant  is  not  allowed,  in  crim- 
inal cases,  to  plead  in  abatement  that  another  indictment  is  pending 
against  him  for  the  same  offense.    22  Ind.  347.     See  5  Ind.  533. 

Nunc  pro  tunc. — To  a  plea  in  abatement  of  an  indictment,  alleg- 
ing that  no  record  of  the  return  thereof  into  court  by  the  grand 
jury  had  been  made,  and  that  the  date  of  the  filing  thereof  had  not 
been  indorsed  thereon,  it  is  sufficient  to  reply  that  such  omissions 
have  been  cured  by  a  nunc  pro  tunc  entry  thereof,  made  by  order 
of  the  court.     66  Ind.  182. 

Residence  of  different  defendants, — A  writ,  issued  in  A.  county, 
against  three  persons,  was  returned  "  not  found"  as  to  two  of  them, 
and  the  return  suggested  of  record.  The  other  defendant  pleaded 
in  abatement  that  all  the  defendants  were,  when  the  writ  issued^ 
and  still  were,  residents  in  B.  county.  Held^  that  the  plea  was  bad. 
7  Blackf  493. 

Form  of  plea  in  abatement. 

The  State  of  Indiana  '\  Spencer  Circuit  Court,  November  term,  1878. 

V.  \ 

A.  B.  )  Plea  in  abatement. 

The  defendant,  indicted  by  the  name  of  A.  B.,  having  heard  the 
indictment  [or,  information]  read,  saith  that  his  name  is  C.  D., 
with  oat  this  that  he,  the  said  C.  D.,  now  is,  or  at  any  time  hitherto 
hath  been,  called  or  known  by  the  name  of  A.  B.,  as  by  said  in- 
dictment is  supposed.  Wherefore  he  prays  that  said  indictment 
may  be  quashed.     Bicknell's  Crim.  Fr.  113. 

The  plea  must  be  sworn  to,  and  it  seems  that,  under  our  practice, 
a  plea  in  abatement,  bad  for  the  want  of  an  affidavit,  might  be 
struck  out  on  motion.     Id.  114. 
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Beply  to  plea  in  abatemmt. 

[^Title,  etc.,  as  in  previous  form.'] 

A.  B.,  prosecuting  attorney,  who  prosecntee  the  pleas  of  the 
«iate  in  this  behalf,  saith,  that  John  Smith,  long  before  and  at 
the  time  of  the  finding  of  said  indictment,  was  and  still  is  known 
as  well  by  the  name  of  James  Smith  as  by  the  name  of  John 
Smith,  to*wit,  at  the  connty  aforesaid ;  and  this  he  prays  may  be 
inquired  of  by  the  country,  etc.    Bicknell's  Crim.  P.  114. 

The  statute  now  provides,  however,  that  if  a  defendant  be  in* 
dieted  by  a  wrong  name,  unless  he  disclose  his  real  name  before 
pleading,  he  may  be  proceeded  against  by  the  name  in  the  indict- 
ment.   2  K.  S.  398,  sees.  99,  100. 

The  prosecutor  may  admit  the  plea  of  misnomer,  in  which  case 
the  proceedings  will  be  conducted  against  the  defendant  in  the  new 
name,  indicted  by  the  other  name.     BickneH's  Crim.  Pr.  114,  116. 

Demurrer. — The  plea  in  abatement  may  be  demurred  to.    Ibid. 

115. 

Demurrer  to  plea  in  abatement. 

[7Yti«,  etc.,  as  before."] 

And  the  said ,  who  prosecutes  the  pleas  of  the  state  in  this 

behalf,  says  that  the  plea  of  said  defendant  is  not  sufficient  in  law 
to  abate  the  said  action.  Wherefore- the  said  prosecutor  prays 
judgment,  that  the  defendant  may  be  required  to  answer  further. 

Special  plea  in  bar. — Although  this  practice  is  now  very  rare  in 
Indiana,  as  the  statute  authorizes  any  matter  of  defense  to  be  ad- 
missible under  the  general  issue,  yet  the  use  of  such  plea  is  not 
forbidden.  The  most  usaal  pleas  in  bar  were  a  former  conviction 
or  acquittal,  and  a  pardon.     Bicknell's  Crim.  Pr.  117. 

A  former  conviction  or  acquittal  may  be  given  in  evidence  under 
the  plea  of  not  guilty.  20  Ind.  181 ;  4  Id.  94.  So,  also,  a  plea  of 
the  statute  of  limitations.     18  Ind.  492. 

And  in  an  early  case  it  was  decided  that  the  defendant  may  give 
in  evidence,  under  the  general  issue  to  an  indictment,  any  matter  in 
bar.    6Blackf.  436. 
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Sntry — Plea  in  abatement  sustained. 

[TiY/^,  etc.  J  as  before.'] 

And  now  comes  the  defendant  and  files  his  plea  in  abatement^ 
and  the  same  coming  on  for  hearing,  the  prosecuting  attorney 
comes  also,  and  the  issue  being  joined  thereon,  the  same  is  now 
here  submitted  to  the  court  for  trial.  And  the  court  having  heard 
the  evidence  on  said  plea,  and  the  arguments  of  counsel,  now  here, 
after  due  deliberation,  finds  that  the  defendant's  plea  in  abate- 
ment herein  is  sustained,  and  that  the  grand  jury  who  returned 
the  indictment  herein,  did  not  have  the  qualifications  necessary  by 
law.  It  is,  therefore,  adjudged  by  the  court  that  the  said  plea  is 
sustained,  and  that  the  defendant  be  not  required  to  answer  said 
indictment,  and  that  the  defendant  be  committed  to  the  custody  of 
the  sheriff  [or,  be  discharged]. 

Form  of  plea  in  bar. 

[Title,  etc.,  as  before.'] 

And  the  said  A.  B.,  in  person,  and  by  attorney,  having  heard  the 
said  indictment  [or,  information]  read,  saith,  that  the  State  of  In- 
diana ought  not  further  to  prosecute  the  said  indictment  against 
him,  because  he  saith  that,  etc.  [There  state  the  matter  of  the  plea, 
and  conclude  thus ;]  and  this  he  is  ready  to  verify ;  wherefore  he 
prays  judgment,  and  that  he  may  be  discharged  from  the  premises 
in  said  indictment  [or,  information]  mentioned.    Bicknell's  Grim. 

Pr.  117. 

Form  of  replication  thereto. 

[Title,  etc.,  as  before.]  ' 

And  the  said  C.  D.,  prosecuting  attorney,  who  prosecutes  the 
pleas  of  the  state  in  this  behalf,  says  that,  by  reason  of  anything 
in  the  said  plea  of  the  said  A.  B.,  above  pleaded  in  bar,  alleged, 
the  State  of  Indiana  ought  not  to  be  precluded  from  prosecuting 
the  said  indictment  against  the  said  A.  B.,  because  he  says,  etc. 
[here  state  the  matter  of  replication,  and  conclude  as  follows.  If 
the  replication  merely  deny  the  plea,  then  it  wiU  conclude  to  the 
country,  thus:]  And  this  the  said  prosecutor  prays  may  be  in- 
quired of  by  the  country.  [But  if  the  replication  allege  new  matter, 
then  it  may  conclude  with  a  verification,  thus:]  And  this  the  said 
pi*osecdting  attorney  is  ready  to  verify;  wherefore  he  prays  judg- 
ment, and  that  said  A.  B.  may  be  convicted,  etc.  Bicknell's 
Crim.  Pr.  118. 
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Defendant's  rejoinder. 

[Title^  etc.,  as  before,'] 

And  the  said  A.  B.,  as  to  the  replication  of  the  said  ptosecating 
attorney  to  the  plea  aforesaid  of  the  said  A.  B.,  saith,  that  the  State 
of  Indiana,  by  reason  of  anything  in  that  replication  alleged, 
ought  not  farther  to  prosecute  the  said  indictment  against  the  said 
A.  B.,  because  he  says  that,  etc.  [A^re  state  the  matter  of  the  re- 
joinder, and  conclude  to  the  country,  if  the  rejoinder  be  a  denial; 
and  with  a  verification,  if  it  contain  new  matter],    BickneH's  Crim. 

Pr.  118. 

Former  acquittal  or  conviction. 

Justice  of  the  ^eace.— Where  a  person  made  an  affidavit  before  a 
justice  of  the  peace,  charging  another  person,  though  defectively, 
with  the  commission  of  an  assault  and  battery,  and  said  Justice 
thereupon  issued  a  warrant  for  the  arrest  of  the  accused,  who  ap- 
peared before  the  justice  and  was  thereupon  tried  and  convicted  of 
said  offense,  such  conviction,  remaining  in  force,  (said  justice 
having  thus  had  jurisdiction  of  the  subject-matter,  and  of  the  per- 
son of  the  defendant),  was  a  bar  to  a  subsequent  prosecution  of  said 
defendant  on  a  charge  of  assault  and  battei*y  growing  out  of  the 
same  act,  however  irregular  the  proceeding  before  said  justice  may 
have  been,  in  that  the  person  injured  was  not  present  at  said  trial, 
and  no  process  was  issued  for  him.     53  Ind.  434. 

Burden  of  proof — Where  a  former  conviction  is  the  defense,  the 
burden  of  proof  is  upon  the  defendant  to  prove  that  the  offense 
charged  is  the  identical  one  for  which  he  has  been  formerly  tried. 
47  Ind.  61. 

Same, — ^Where  there  were  three  indictments  against  a'  person  for 
selling  liquor  to  a  certain  minor,  and  on  the  trial  of  one  of  them  the 
proof  was  that  the  defendant  had  sold  to  the  prosecuting  witness 
two  or  three  glasses  of  intoxicating  beer,  of  which  sales  the  witness 
had  testified  at  the  former  trials  of  the  other  two  indictments,  on 
one  of  which  defendant  was  convicted,  and  on  the  other  of  which 
he  was  acquitted,  because  the  sale  had  been  made  in  his  absence  by 
his  son.  Held,  that  the  evidence  of  former  acquittal  or  conviction 
was  not  sufficient.     Ibid. 

Oral  plea  of  not  guilty. — In  all  criminal  prosecutions,  the  defend- 
ant, under  an  oral  plea  of  the  general  issue,  may  show  a  former 
conviction  for  the  same  offense.    42  Ind.  152. 

Affray — Assault  and  battery. — A  person,  after  having  been  con- 
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Ticted  of  an  affray,  before  a  coart  of  competent  jurisdiction,  can  not, 
for  the  same  act  that  gave  rise  to  such  prosecation,  bo  convicted  of 
an  assault  and  battery ;  and  this  rule  applies,  although  the  affidavit 
upon  which  the  conviction  for  the  affray  was  had  may  have  been 
defective.     40  Ind.  18. 

Same. — Where  the  state  prosecutes  and  convicts  for  the  affray, 
she  assumes  that  the  act  or  acts  committed  constitute  that  offense ; 
and  having  had  the  conviction,  she  can  not  be  heard  to  say  that 
the  same  act  or  acts  constituted  another  and  different  misdemeanor, 
and  obtain  another  conviction  therefor.     Ibid. 

Assault  and  battery  with  intent  to  rob — Merger, — The  offense  of  as- 
sault and  battery  with  intent  to  rob  is  not  merged  in  the  crime  of 
robbery.  Both  offenses  are  of  the  same  grade,  and  if  the  doctrine 
of  merger  applies  in  this  state,  to  criminal  offenses,  it  certainly  does 
not  apply  where  both  crimes  are  a  felony.  The  state  may  elect 
which  offense  shall  bo  prosecuted,  where  the  evidence  is  sufficient  to 
sustain  a  charge  for  either,  and  a  trial  for  one  will  operate  as  a  bar 
to  a  prosecution  for  the  other.    36  Ind.  280. 

Once  in  jeopardy. — The  right  of  a  prisoner  to  be  discharged  be- 
cause he  has  been  once  put  in  jeopardy,  extends  only  to  instances 
where  that  peril  was  really  impending  over  him,  "from  the  verdict 
that  might  be  returned  by  the  jury  upon  the  matter  in  reference 
to  which  they  might  lawfully  return  such  verdict."  14  Ind.  140. 
See  4  Id.  299,  407. 

The  state  can  not  split  up  one  crime^  and  prosecute  it  in  parts.  A 
prosecution  for  any  part  of  a  single  crime  bars  any  further  prose- 
cution based  upon  the  whole  or  a  part  of  the  same  crime.  14  Ind. 
327. 

Burglary  and  larceny. — An  acquittal  for  burglary  with  intent  to 
commit  larceny,  does  not  embrace  an  acquittal  of  the  larceny.  14 
Ind.  572. 

Riot — Assault  and  battery. — Where  an  assault  and  battery  is  not 
the  gravamen  of,  but  merely  an  incident  occurring  at,  a  riot,  a  final 
judgment  in  the  prosecution  for  one  of  the  offenses  may  not  be  a 
bar  to  a  prosecution  for  the  other.     13  Ind.  540. 

Different  jurisdictions. — A  party  can  not  be  punished  twice  for 
the  same  act,  under  the  same  jurisdiction,  but  he  may  under  differ- 
ent jurisdictions  ;  as  for  an  act  in  violation  of  the  charter  of  a  city 
and  a  penal  law  of  the  state.    6  Ind.  351. 

Iranscript  from  justice  of  the  peace. — On  the  trial  of  an  indict- 
ment for  an  assault  and  batter}*,  the  defendant,  in  order  to  prove  a 
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^ 

ibrmer  eonTiction  before  a  justice  for  the  same  offense,  may  intro- 
duce a  transcript  of  the  justice's  record  showing  the  defendant's 
conviction  of  the  oflfense,  though  the  transcript  do  not  state  that 
some  person,  present  at  the  commission  of  the  offense,  was  exam- 
ined as  a  witness,  etc.  But  whether  the  transcript  is  sufScient, 
prima  facie^  to  sustain  the  defense,  quaere.  The  facts  relative  to  the 
evidence  given  at  the  trial  before  the  justice,  may,  in  such  case,  bo 
proved  by  parol.    4  Blackf.  548. 

Assault  and  battery. — Indictment  for  an  assault  and  battery* 
Plea,  that  before  the  commencement  of  the  prosecution  the  defend- 
ant had  been  arrested  on  the  warrant  of  a  justice  of  the  peace  of 
the  county  for  the  charge  set  forth  in  the  indictment;  and  that^ 
after  a  full  examination  of  the  case,  the  justice  had  acquitted  him 
of  the  offense.  Held,  on  demurrer,  that  the  plea  was  a  good  bar 
to  the  prosecution.    2  Blackf.  5. 

The  statute  authorizing  justices  of  the  peace  to  punish  trivial 

breaches  of  the  peace  by  fine  not  exceeding  three  dollars,  is  not 

unconstitutional,  and  it  is  discretionary  with  the  justice  whether 

to  try  a  charge  of  a  breach  of  the  peace  himself,  or  to  recognize 

the  defendant  to  answer  the  same  at  the  next  term  of  the  circuit 

court.     Ibid.  • 

Plea  of  former  acquittal, 

[TtVte,  etCy  as  before,"] 

And  the  said  A.  B.,  in  person,  and  by  attorney,  having  heard  the 
said  indictment  [or,  information]  read,  saith,  that  the  State  of  In- 
diana ought  not  further  to  prosecute  the  said  indictment  against 
the  said  A.  B.,  because  he  saith  that  heretofore,  to-wit:  [here  insert 
the  record  of  the  former  acquittal,  reciting  the  indictment,  however,  in 
the  past  tense,  instead  of  the  present  tense,  and  reciting  the  remainder 
of  the  record  also  in  the  past  tense,  and  then  proceed  thus ;]  as  by  the 
record  thereof  more  fully  and  at  large  appears ;  which  judgment 
still  remains  in  full  force  and  effect,  and  not  in  the  least  reversed 
or  made  void.  And  the  said  A.  B.  in  fact  saith  that  he,  the  said 
A.  B.,  and  the  said  A.  B.  so  indicted  and  acquitted  as  last  afore- 
said, are  one  and  the  same  person ;  and  that  the  felony  of  which 
he,  the  said  A.  B.,  was  so  indicted  and  acquitted  as  aforesaid,  and 
the  felony  of  which  he  is  now  indicted,  are  one  and  the  same  fel- 
ony. And  this  he,  thcsaid  A.  B.,  is  ready  to  verify.  Wherefore 
he  prays  judgment,  and  that  he  may  be  discharged.  Bickneir8> 
Crim.  Pr.  120. 
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Beplication  to  plea. 

[Tirtc,  efc,  as  before.'] 

And  the  said [prosecuting  attorney],  who  prosecutes  the 

pleas  of  the  state  in  this  behalf,  says  that,  by  reason  of  any- 
thing in  the  plea  above  pleaded  of  the  said  A.  B.,  the  State  of 
Indiana  ought  not  to  be  precluded  from  prosecuting  the  said 
indictment  against  the  said  A.  B.,  because  he  says  there  is  not 
any  record  of  the  said  supposed  acquittal,  in  manner  and  form  as 
the  said  A.  B.  hath  in  his  said  plea  alleged.  And  this  he,  the  said 
prosecutor,  prays  may  be  inquired  of  by  the  country,  and  the  said 
A.  B.  doth  the  like.    BicknelFs  Crim.  Pr.  121. 

PARDON. 

The  form  of  this  plea  is  like  that  of  other  pleas  in  bar  in  crim- 
inal cases,  except  that  the  pardon  is  specially  set  oat  and  averred 
to  have  been  under  the  seal  of  the  state,  and  then  the  prayer  is  as 
follows : 

By  reason  of  which  pardon  the  said  A.  B.  prays  that  he  may  be 
discharged  from  the  premises  in  said  indictment  specified.  Bick- 
neirs  Crim.  Pr.  124. 

Fraud  vitiates  pardon. — When  it  may  reasonably  be  inferred  from 
the  language  of  a  pardon  or  remission,  considered  in  connection 
with  the  record  of  the  cause  in  which  it  was  granted,  that  the  ex- 
ecutive was  deceived  or  imposed  upon  by  those  procuring  it,  by 
false  statements  or  an  omission  to  state  relevant  facts,  the  pardon 
or  remission  is  void.     5  Ind.  359. 


Sbc.  4.    Continuance. 

Continuance  by  operation  of  law. 

Sec  18.  If  a  court  shall  not  sit  in  any  tenn,  all  matters 
depending  therein  shall  stand  continued  until  the  next  term. 
2  R.  S.  9. 

Sec.  19.  If,  at  the  end  of  the  term  of  any  court,  any  mat- 
ters depending  therein  are  undetermined,  the  same  shall  stand 
continued  until  the  next  term.    Ibid. 

Prior  to  the  revised  statutes  of  1852,  it  was  held  that  the  rules 
24 


870  CRIMINAL  PROOEDURB. 

Oontinaance. 


as  to  granting  continuances  were  the  same  in  civil  and  in  criminal 
cases.     8  Blackf.  281 . 

The  civil  code  of  1852,  and  the  amendments  thereto,  since  made, 
contain  two  statutes  as  to  continuances.  2  fi.  S.  164^  165.  Sees. 
322,  323,  and  the  criminal  code  of  1852,  contain  nothing  upon  the 
subject. 

The  old  law,  therefore,  as  to  continuance  in  criminal  cases,  by 
virtue  of  the  general  provisions  by  which  the  laws  and  usages  of 
this  state,  relative  to  pleading  and  practice  in  criminal  actions,  not 
inconsistent  with  the  code,  as  far  as  the  same  may  operate  in  aid 
of  the  code,  or  to  supply  any  omitted  case,  are  continued  in  force. 
2  B.  S.  413,  sec.  172.  These  former  laws,  as  to  continuances,  are 
not  found  in  any  statute,  but  must  be  sought  in  the  reports  of  de- 
icided  eases.    Bickneirs  Crim.  Pr.  217. 

Civil  code, — The  statute,  in  regard  to  continuances  in  civil  cases, 
does  not  apply  to  state  prosecutions.  6Ind.  279.  See  16  Id.  192; 
26  Id.  30. 

Discretion, — Granting  or  refusing  a  continuance  is  a  matter  within 
the  sound  discretion  of  the  court.  The  propriety  of  granting  or 
refusing  it  depends  to  a  great  extent  upon  the  peculiar  circum- 
:sttinces  of  the  case.  4  Ind.  200.  See  6  Id.  279;  16  Id.  192;  26 
Id.  30. 

Discretion  may  he  abused. — The  refusal  of  the  circuit  court  to 
^rant  a  continuance,  though  the  motion  is  addressed  to  the  discre- 
tion of  the  court,  may  be  revised  by  the  supreme  court,  but,  unless 
the  refusal  was  manifestly  improper,  the  ruling  will  be  sustained. 
7  Ind.  338. 

Becord. — Supreme  court  will  not  consider  exception  to  ruling  if 
exceptions  not  made  part  of  record.    54  Ind.  413. 

Illness  of  witness — No  attachment, — Where,  in  a  criminal  action, 
an  affidavit  for  a  continuance  shows  that  witnesses,  who  have  been 
<duly  summoned,  are  prevented  from  attending  court  by  sickness,  it 
is  proper  to  refuse  to  issue  an  attachment  for  them.  The  fact  of 
the  illness  of  the  witnesses  may  he  proved  by  the  affidavit  of  the 
defendant,  or  of  any  one  else  having  knowledge  of  the  matter.  42 
Ind.  244. 

Caune  of  absence  of  witness  not  inquired  into, — Where  the  defend- 
ant, in  a  criminal  action,  moving  for  a  continuance  on  account  of 
the  absence  of  witnesses,  shows  the  competency  of  the  witnesses, 
the  materiality  of  their  testimony,  that  they  have  been  duly  and 
legally  summoned,  and  the  other  facts  especially  required  by  the 
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statate,  he  is  entitled  to  a  continaance  without  regard  to  the  cause 
of  their  absoDce.  The  court  must  decide  the  motion  for  a  continu- 
ance upon  the  facts  stated  in  the  affidavit  alone,  accepting  the  same 
^is  true ;  and,  on  appeal,  this  court  will  not  look  at  the  evidence 
^'vcn  on  the  trial,  but  to  the  affidavit  alone.    Ibid. 

Diligence  by  defendant — What  is  not  sufficient, — A  person  was  in- 
<Iicted  in  June,  and  an  application  was  made  in  September  of  the 
next  year  for  a  continuance  of  the  case,  on  the  ground  that  a  ma- 
terial witness  was  absent,  and  the  statement  in  the  defendant's  affi- 
•davit  as  to  the  residence  of  the  witness,  and  the  diligence  to  obtain 
his  testimony,  was  a  follows  :  "  That  he  believes  the  said  witness 
resides  in  Miami  county,  Indiana ;  that  he  caused  a  subpena  to  be 
issued  and  placed  in  the  hands  of  a  special  messenger,  who,  under 
the  order  of  this  court,  made  an  effort  to  serve  the  summons,  but 
said  summons  has  been  returned  ^  not  found ;'  "  it  not  being  stated 
when  the  subpena  was  issued,  and  it  not  appearing  when  the  de- 
fendant was  arrested.  Seld,  that  the  affidavit  was  not  sufficient  to 
•entitle  the  defendant  to  a  continuance.    42  Ind.  544. 

Same. — An  application  for  the  continuance  of  a  criminal  cause 
•on  account  of  the  absence  of  a  witness  who  was  jointly  indicted 
with  the  defendant,  and  was  under  bonds  to  appear  for  trial,  was 
held  to  be  insufficient  because  it  did  not  show  that  any  subpena 
had  been  taken  out  for  the  witness,  and  did  not  negative  the  idea 
that  the  proseci}tion  against  the  witness  had  been  continued  to  a 
future  day.     28  Ind.  22. 

Same. — The  prisoner,  indicted  for  arson  in  the  Marion  circuit 
-court,  applied  for  a  continuance  of  the  cause,  to  procure  the  testi- 
mony of  a  witness  residing  in  Cincinnati  to  his  good  character. 
Twenty-ooe  days  had  elapsed  between  the  period  of  the  prisoner's 
arrest  under  the  indictment  and  the  application  for  the  continuance, 
and  he  had  meanwhile  made  no  effort  to  obtain  the  testimony. 
There  is  a  communication  twice  a  day,  between  Indianapolis^  the 
<5ounty-8eat  of  Marion  county,  ^nd  Cincinnati,  by  railroad.  Held, 
that  the  application  was  properly  refused.     6  Ind.  490. 

Same, — Indictment  for  forgery.  A  change  of  venue  was  taken 
from  the  Steuben  to  the  De  Kalb  Circuit  Court.  The  prisoner  ap- 
plied for  a  continuance  on  an  affidavit  alleging  that  A,,  B.,  and  C. 
were  material  witnesses,  etc. ;  that  they  resided  in  Steuben  county; 
that  he  expected  to  prove  by  them  that  />.  and  E.  two  material  wit- 
nesses, who  were  then  in  attendence  to  testify  against  him,  were,  at 
that  time,  persons  of  bad  reputation,  and  ought  not  to  be  believed  un- 


872  CRIMINAL  PROCEDURE. 

Continuance. 

der  oath;  that  the  change  of  venae  was  granted  on  the  preceding^ 
Wednesday f  and  that  on  the  next  day  he  caased  a  snhpena  to  be  issued 
for  said  witnesses  by  the  clerk  of  the  De  Kalb  Circuit  Court,  which 
was  mailed  to  the  sherifi  of  Steuben  county,  and  received  by  him  on 
Sunday  last,  and  served  on  said  witnesses  on  the  next  day ;  that 
the  witnesses  had  not  had  sufficient  time  to  be  in  attendance,  but 
he  believed  he  could  procure  their  attendance  at  the  then  next  term 
of  the  court ;  that  he  knew  of  no  other  witnesses  by  whom  ho  could 
prove  the  same  facts ;  and  that  the  affidavit  was  not  made  for  de- 
lay, etc.    Held,  that  the  affidavit  was  sufficient.    5  Ind.  533. 

Postponement  during  progress  of  trial. — ^While  a  cause  was  being 
tried  on  an  indictment  for  murder,  and  before  the  defense  had 
closed,  a  material  and  competent  witness  for  the  defendant,  who 
had  been  served  with  process,  became  seriously  ill  and  unable  to 
appear  and  testify ;  whereupon  it  was  agreed,  in  open  court,  be- 
tween the  defendant  and  his  counsel,  and  those  engaged  in  the 
prosecution,  that  if  the  witness  should  be  able  to  appear  at  any 
time  before  the  cause  was  submitted  to  the  jury,  he  should  be  al- 
lowed to  testify ;  and  if  he  should  not  be  able  to  appear,  then  the 
defendant  should  have  the  same  right  to  move  for  a  postponement 
of  the  trial  that  he  would  have  if  the  motion  had  been  made  before 
the  close  of  the  defense,  and  with  like  effect. 

With  this  agreement,  the  parties  proceeded  until  the  rebutting 
evidence  on  the  part  of  the  state  was  closed,  whereupon,  the  de- 
fendant's witness  not  yet  being  able  to  be  present,  a  motion  was 
made  to  postpone  the  trial  for  eight  days,  which  motion  was  sup- 
ported by  affidavits  showing  the  materiality  of  the  facts  expected 
to  be  proved  by  the  witness,  and  that  during  the  trial  he  had  been 
suddenly  taken  ill  and  could  not,  without  great  danger,  leave  his 
house,  etc.  Held,  that  it  was  error  to  refuse  to  postpone  the  trial. 
39  Ind.  1. 

Affidavit  for  absent  witness  to  prove  alibi, — An  affidavit  for  a 
continuance  in  a  criminal  action,  which  stated  that  certain  wit- 
nesses, whose  names  and  residences  were  given,  and  upon  whom, 
it  was  stated,  process  had  been  served,  would  prove  the  absence  of 
the  defendant  from  the  place  where  the  state  would  attempt  to 
prove  the  commission  of  the  crime,  at  the  alleged  time  of  its  per- 
petration, and  which  contained  an  averment  that  the  facts  were 
true,  and  cOuld  not  be  so  readily  established  by  other  evidence,  and 
that  the  ab.sence  of  the  witnesses  was  not  of  his  procurement,  en- 
titled the  defendant  to  a  continuance.     38  Ind.  277. 
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Continuance  in  joint  prosecution. — The  faot  that  in  a  joint  prose- 
^cntion  npon  information  a  continuance  is  granted  as  to  a  part  of 
the  defendants  is  no  ground  for  continaance  as  to  another  defend- 
iint.     31  Ind.  262. 

When  affidavit  is  sufficient,  cause  must  be  continued. — ^In  a  prosecu- 
tion for  a  felony  it  is  error  to  refuse  a  motion  for  a  continuance  sup- 
ported by  a  sufficient  affidavit.    26  Ind.  106. 

Admission  of  contents  of  affidavit. — On  an  application  for  continu- 
ance for  testimony  of  a  witness,  who  would  swear  that  the  alleged 
minor,  to  whom  the  liquor  was  sold,  at  the  time  of  the  sale,  repre- 
sented that  he  was  of  age,  and  had  the  appearance  of  being  of  age, 
and  that  the  defendant  had  good  reason  to  believe  he  was  of  age, 
if  the  state  will  admit  that  he  made  such  representations  and  had 
such  appearance,  the  defendant  can  demand  no  more,  and  must  go 
to  trial.     18  Ind.  450. 

Diligence  by  state, — When  a  continuance  is  asked  on  the  part  of 
the  state  in  a  criminal  prosecution,  on  account  of  the  absence  of  a 
material  witness,  it  must  be  shown  that  some  degree  of  diligence 
lias  been  exercised  to  procure  the  testimony. 

The  matter  is  left  very  much  to  the  discretion  of  the  court,  whose 
'duty  it  is,  on  the  one  hand,  to  see  that  the  laws  are  properly  exe- 
cuted against  offenders,  and,  on  the  other,  that  they  have  a  trial 
without  unnecessary  delay.     16  Ind  192.     See  6  Id.  279. 

Affidavit  must  be  definite. — An  affidavit  for  the  continuance  of  a 
■cause  to  procure  testimony,  alleged  that  the  defendant  could  prove 
•by  a  person  then  residing  in  Cincinnati,  Ohio,  that  he  received  the 
bills  from  him,  without  knowing  them  to  be  counterfeit ;  but  it  did 
not  allege  when,  where,  or  under  what  circumstances  the  reception 
took  place.  Held,  that  the  affidavit  was  too  indefinite,  especially  as 
the  witness  resided  out  of  the  jurisdiction,  and  there  was  no 
proposition  to  take  the  deposition.     11  Ind.  357. 

Whereabouts  of  witness. — An  affidavit  for  a  continuance,  to  obtain 
the  testimany  of  an  absent  witness,  contained  all  the  necessary 
iillegations ;  but  it  stated  that  the  witness  wanted  was  somewhere 
in  Tennessee,  affiant  did  not  know  in  what  county,  and  that  affiant 
had  been  in  jail  two  months,  awaiting  the  term  at  which  he  would 
be  arraigned,  and  yet  it  did  not  appear  that  he  or  his  counsel 
had  made  any  inquiry  as  to  the  whereabouts  of  the  desired  wit- 
ness, nor  does  he  furnish  any  excuse  for  the  failure.  Held,  that  the 
iiffidavit  does  not  show  sufficient  probability  of  obtaining  the  tes- 
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timony.    Meld,  also,  that  it  does  not  show  sufficient  diligence.    $ 
Ind.  439. 

Materiality. — Application  for  a  continuance  by  a  prisoner  in- 
dicted for  murder.  The  affidavit  showed  that  the  prisoner  desired 
the  continuance  to  procure  the  testimony  of  witnesses  to  prove  that 
after  the  time  the  crime  was  ^<  imputed  "  to  have  been  committed  by 
him,  the  person  alleged  to  have  been  murdered  was  seen  in 
another  county,  etc.  Meldy  held  that  the  word  "imputed"  must 
be  supposed  to  refer  to  the  time  specified  in  the  indictment, 
and  that,  therefore,  the  affidavit  was  properly  held  to  have  been 
insufficient.  JECeld,  also,  that  to  have  made  the  time  material,  th& 
prisoner's  affidavit  should  have  stated  that  he  apprehended  th& 
state  would  attempt  to  prove  that  the  person  alleged  to  have  been 
murdered  was  killed  before  the  day  on  which  he  proposed  to  prove 
him  alive  by  the  absent  witnesses.    7  Ind.  160. 

Same. — In  an  affidavit  for  a  continuance  to  procure  testimony,  it 
is  not  sufficient  to  aver  that  the  testimony  sought  will  be  material ; 
but  facts  must  be  stated  showing  the  connection  between  the  testi- 
mony sought  and  the  case  to  be  tried.    Ibid. 

Affidavit  of  attorney. — In  support  of  the  prisoner's  affidavit  for  a 
continuance,  one  of  his  counsel  filed  his  affidavit  stating,  in  sub- 
stance, that  he  had  been  assigned  as  counsel  for  the  prisoner  after 
the  return  of  the  indictment;  that  he  had  given  all  diligence  to  tho 
preparation  for  a  trial,  since  his  appointment,  that  was  consistent 
with  other  pressing  engagements  in  court,  his  own  feeble  health,, 
and  the  inconvenience  of  consulting  with  the  defendant  while  in 
prison,  and  with  other  counsel  associated  with  him  in  the  defense; 
that  the  prisoner  was  not  yet  ready  to  proceed  to  a  trial,  owing  to- 
the  short  time  allowed  to  prepare  for  it  (the  indictment  having 
been  found  at  that  term),  and  to  a  disappointment  in  procuring tho 
aid  of  other  counsel  from  a  distance,  whose  attendance  has  been  ex- 
pected, but  who  had  not  arrived.  JBCeld^  that  the  affidavit  was  not 
adapted  to  the  motion  to  continue,  but  might  have  been  appropriate 
to  a  motion  to  postpone  the  trial  to  a  later  day  of  the  term.     Ibid. 

Amendment  to  affidavit. — The  amendment  of  an  affidavit  in  sup» 
port  of  a  continuance  is  not  allowed  after  the  motion  to  continue  ha» 
been  decided.    7  Ind.  338. 

Prosecuting  attorney  need  not  make  affidavit — The  state,  in  crim- 
inal prosecutions,  being  represented  by  an  officer  who  is  not  cog- 
nizant of  the  facts,  it  rarely  occurs  that  he  can  make  the  affidavit 
for  a  continuance  required  in  civil  causes ;  but  still  some  diligence 
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maBt  be  used  to  prepare  for  a  trial.  The  matter  is  left  very  much 
to  the  discretion  of  the  coart,    6  Ind.  279.    See  16  Id.  192. 

Judge  being  employed  as  counsel, — A  prisoner  indicted  for  a  crime 
requested  a  continuance  on  account  of  the  judge  having  been  em- 
ployed by  him  as  counsel  before  his  election  to  the  bench  ;  but  the 
state  waived  any  objection  to  the  judge  on  that  account.  Held, 
that  the  continuance  was  properly  refused.    3  Ind.  552. 

Continuance  to  procure  witness  to  explain  defendant's  admissions. — 
Indictment  for  murder.  The  defendant  was  put  on  his  trial  two 
days  after  the  finding  of  the  indictment.  He  moved  for  a  continu- 
ance on  his  affidavit  filed,  which  recited  that  he  was  informed  and 
believed  that  a  witness  would  be  produced  to  prove  that  the  de- 
fendant made  certain  admissions  of  his  guilt.  The  affidavit  further 
stated  that  the  admissions  made  were  induced  both  by  raising  his 
hopes  and  exciting  his  fears,  if  he  should  or  should  not  confess ; 
that  he  expected  to  prove  by  W.,  who  was  present  when^  the  ad- 
missions were  made,  that,  to  induce  him  to  confess,  witness  told  de- 
fendant that  unless  he  confessed  he  would,  in  half  an  hour,  be  tried 
and  hung;  but  if  he  did  confess,  it  would  be  better  for  him,  and 
he  might  be  cleared  ;  that  he  could  prove  these  facts  by  no  other 
person ;  that  the  witness  denied  having  held  out  the  inducements ; 
that  the  admissions  were  the  first  made,  and  would  not  have  been 
made  but  for  such  inducements ;  that  W.  had  been  subpenaed,  but 
was  unable  to  attend  on  account  of  illness,  and  that  his  attendance 
could  be  procured  as  the  next  term ;  that  the  affidavit  was  not 
made  for  delay,  etc.  The  motion  was  overruled.  Meld,  that  the 
eontinuance  should  have  been  granted.    2  Ind.  135. 


Sec.  5.    Change  of  Venue. 

Plcuie  of  trial. 

Sbo.  75.  Every  criminal  action  must  be  tried  in  the  county 

where  instituted,  except  when  otherwise  provided  in  this  act. 

2  B.  S.  890. 

Affidavit  and  causes. 

Sec.  76.  The  defendant  may  show  to  the  court,  by  affidavit, 
that  he  believes  he  can  not  receive  a  fair  trial,  owing  to  the 
prejudice  of  the  judge,  or  to  excitement  or  prejudice  against 
the  defendant  in  the  county,  or  some  part  thereof,  and  de- 
mand to  be  tried  by  disinterested  triers.    Id.  391. 
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Sow  change  taken  from  judge. 

Sec.  77.  When  the  objection  is  to  the  judge,  in  an  action 
pending  in  the  court  of  common  pleas,  the  action  may  be 
transferred  to  the  circuit  court  of  the  county,  and  tried  there- 
in. When  the  objection  is  to  the  judge  of  the  circuit  court, 
any  other  circuit  judge,  or  judge  of  the  common  pleas,  may 
hold  the  court  and  try  the  cause.    Ibid. 

Where  to  he  sent — Clerk's  duty. 

Sec.  78.  When  the  affidavit  is  founded  upon  excitement  or 
prejudice  in  the  county  against  the  defendant,  the  court  may, 
in  its  discretion,  grant  a  change  of  venue  to  the  most  con- 
venient county.  The  clerk  must,  thereupon,  make  a  tran- 
script of  the  proceedings  and  order  of  court,  and,  having 
sealed  up  the  same  with  the  original  papers,  deliver  them  to 
the  sheriiF,  who  must,  without  delay,  deposit  them  in  the 
clerk's  office  of  the  proper  county,  and  make  his  return  ac- 
cordingly.   Ibid. 

Jurisdiction, 

Sec.  79.  The  jurisdiction  of  the  latter  court  is  complete, 

and  the  cause  must  be  docketed  and  stand  for  trial  at  the 

first  term.    Id.  892. 

Criminal  courts, 

Sbo.  1.  Changes  of  venue  may  be  taken  from  any  criminal 
court  established  in  any  county  of  this  state  for  the  same 
causes  and  under  the  same  regulations  as  now  provided  by 
law,  for  changes  of  venue  from  circuit  courts. 

Sec  2.  That  any  change  of  venue  heretofore  taken  from 

any  criminal  court,  and  which  may  have  been  changed  to  any 

other  county  and  before  a  circuit  court,  shall  be  valid  for  all 

purposes ;    and  the  court  to  which  such  change  shall  have 

been  taken  shall  have  full  power  and  authority  to  proceed  to 

the  trial  of  any  such  cause.    Act  February  9,  1871,  2  R.  8. 

890. 

Before  justice  of  the  peace. 

Sec.  17-  Changes  of  venue  shall  be  granted  on  the  applica* 
tion  of  the  prisoner,  as  in  civil  cases,  but  the  cost  thereof 
shall  abide  the  event  of  the  prosecution,  and,  in  such  case, 
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the  justice  granting  the  change,  shall  fix  the  time  of  trial  be- 
fore the  JQstice  to  whom  he  may  send  the  cause;  and  the- 
prisoner  and  witnesses  shall  be  recognized  to  appear  before* 
the  justice  to  whom  the  case  is  sent,  in  the  same  manner  as 
provided  in  cases  of  continuances  ;  and  such  recognizance,  if 
forfeited,  shall  be  certified  by  the  justice  taking  such  for- 
feiture, in  the  same  manner  as  in  cases  of  continuances,  and 
with  like  eflTect.    2  R.  8.  673. 

Counter  affidavits — Judicial  discretion. — Motion  by  a  defendant 
in  a  criminal  action  for  a  chaAge  of  venue,  founded  on  his  affidavit 
that  he  could  not  have  a  fair  and  impartial  trial  because  of  the  ex* 
citement  and  prejudice  against  him  and  his  defense  in  the  county, 
which  affidavit  was  met  by  the  affidavit  of  sixty  citizens  residing 
in  different  parts  of  the  county,  that  they  had  a  general  acqaaint- 
ance  with  the  citizens  of  tbeir  respective  neighborhoods,  that  they 
had  heard  of  no  excitement  or  prejudice  against  the  prisoner,  and 
that,  from  their  knowledge  and  acquaintance  with  the  citizens  of 
the  county,  the  prisoner  coald  have  a  fair  and  impartial  trial  of  his 
case  at  that  term  of  the  court.  Meld^  that  the  qaestion  was  one  of 
discretion  with  the  court.  53  Ind.  408.  See  44  Id.  598 ;  28  Id.  22 ; 
7  Id.  160. 

C^nge  from  judge — No  discretion. — "Where,  in  a  criminal  action, 
an  application  is  made  by  the  defendant  for  a  change  of  venue  oa 
accoant  of  alleged  bias  and  prejudice  of  the  judge,  the  court  has  na 
discretion,  if  the  affidavit  be  sufficient,  but  must  ^rant  the  change. 
52  Ind.  215.    See  44  Ind.  598. 

Only  one  change, — Where  a  change  of  venue  from  the  judge  has 
been  granted  on  account  of  his  alleged  bias  and  prejudice  against 
the  defendant  in  an  indictment,  another  change  from  another  judge 
for  the  same  cause  can  not  be  granted  to  said  defendant.  51  Ind. 
172. 

Power  of  judge  to  whom  change  is  taken, — Where  a  change  of  venue 
in  a  criminal  case  is  taken  from  a  circuit  judge  on  the  ground  of 
his  supposed  prejudice,  he  may  call  any  circuit  judge  or  commoa 
pleas  judge  to  hold  the  circuit  court  and  try  such  cause,  either  at 
the  pending  term  or  a  succeeding  regular  or  adjourned  term ;  but 
the  judge  possesses  no  power  to  set  such  cause  down  for  trial  dur- 
ing vacation.    41  Ind.  418. 

Transcript, — ^Where  in  a  criminal  cause  taken  by  a  change  of 
venue  from  one  circuit  court  to  another,  no  transcript,  or  an  im- 
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sniBeient  tranacript,  of  the  proceedings  in  the  former  court  has  beei> 
filed  in  the  latter  court,  and  the  defendant  has  moved  the  court,  for 
thai  reason,  to  quash  the  proceedings  and  dismiss  him,  it  is  not 
error  for  the  court  to  permit  the  prosecuting  attorney,  on  his  mo- 
tion to  place  such  transcript  on  file.  34  Ind.  543.  See  11  Ind. 
257. 

Same. — Original  indictment. — Upon  a  change  of  venue  in  a 
criminal  case  from  one  circuit  court  to  another  the  transcript  of  the 
proceeding  in  the  former  court  should  show  the  transfer  of  the  orig- 
inal indictment  to  the  latter  court.    84  Ind.  543. 

Mule  of  court. — By  a  rule  of  a  circuit  court,  all  affidavits  for  a 
change  of  venue  were  required  to  be  filed  one  day  before  the  cause 
was  set  on  the  docket  for  trial  or  within  one  day  after  the  issues- 
were  closed. 

After  the  time  so  limited,  an  application  was  made  by  the  de- 
fendant in  a  prosecution  for  bastardy  in  said  court,  for  a  change  of 
venue  on  the  ground  of  prejudice  in  the  county  against  the  defend- 
ant, and  also  prejudice  of  the  presiding  judge.  The  application  to 
remove  the  case  to  another  county  was  refused,  but  another  judge 
was  called  to  preside  at  the  trial,  the  defendant  objecting.  Held^ 
that  there  was  no  error.  33  Ind.  187.  See  28  Ind.  205 ;  29  Id. 
442. 

Liquor  law — Appeal  from  county  hoard. — "Where  an  appeal  has 
been  duly  taken  to  the  circuit  coui't  or  court  of  common  pleas  from 
the  decision  of  the  board  of  county  commissioners  upon  an  applica- 
tion  for  license  to  retail  intoxicating  liquors  resisted  by  remon- 
etrance,  such  proceeding  is  a  '*  civil  action,''  and  a  change  of  venuo 
may  be  taken  as  in  other  civil  actions;  the  judgment  of  the  court 
to  which  the  venue  is  changed  is  final  and  without  appeal  there* 
from  ;  and  a  license  duly  granted  thereunder  to  the  petitioner  will 
protect  him  against  the  penalty  for  retailing  without  license.  33- 
Ind.  99.     See  Id.  269. 

Failure  to  perfect  change. — When  a  change  of  venue  is  ordered  in 
time  for  the  change  to  be  perfected  for  the  then  next  term  of  the 
court  to  which  the  change  is  taken,  and  it  is  not  so  perfected  until 
afterward,  the  court  from  which  the  change  was  taken  may  order 
the  papers  returned  and  resume  the  control  of  the  case.  28  Ind. 
189. 

Same. — In  such  case,  no  certificate  of  the  clerk  of  the  court  to 
-which  the  change  was  ordered  is  necessary.     Ibid. 

-  0)ste.— Sections  99  and  100  of  the  K.  S.  1843  (p.  1002),  which 
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provide  that  the  coanty  from  which  a  change  of  venue  is  taken,, 
in  a  criminal  case,  shall  pay  to  the  county  to  which  it  is  taken 
the  expenses  of  the  trial,  are  continued  in  force  hy  section  172  of 
the  criminal  practice  act  of  1852.     Id.  538. 

Copies  of  papers. — In*  a  criminal  case,  transferred  by  change  of 
venue  from  the  common  pleas  to  the  circuit  court,  it  is  sufficient  \t 
the  affidavit  and  information  are  filed  with  the  transcript  from  the 
common  pleas  without  being  copied  into  it.     26  Ind.  106. 

Same, — Where  a  criminal  cause  is  transferred  by  change  of  venue^ 
from  the  common  pleas  to  the  circuit  court,  the  trial  proceeds  upon 
the  information,  and  an  indictment  need  not  be  found.     Ibid. 

Review  of  ruling. — Indictment  for  arson.  When  the  defendant 
was  arraigned,  he  applied  for  a  change  of  venue,  which  was  de- 
nied. -BTeW,  that  the  ruling  can  not  be  reviewed.  11  Ind.  234. 
See  8  Blackf  281 ;  5  Id.  576,  579. 

Indictment  against  justice  of  the  peace  for  refusing  a  change  of 
venue. — Indictment  against  b  justice  of  the  peace,  under  sec.  83,. 
ch.  53,  R.  S.  1843,  for  an  improper  refusal  to  grant  a  change  of 
venue,  and  the  rendition  afterward  of  a  judgment  against  the  de- 
fendant without  his  consent.  The  indictment  charged  that  the  de- 
fendant rendered  the  judgment  corruptly ^  but  did  not  state  that  he 
knew  his  decision  to  be  in  violation  of  law.  Held,  that  even  if 
an  indictment  would  lie  for  the  acts  charged,  the  indictment  in 
question  was  bad.    4  Ind.  541. 

Presumption  of  change. — If  an  indictment  be  found  in  the  circuit 
court  of  another  county,  the  record  not  showing  a  change  of  venue, 
nor  that  any  objection  was  made  to  the  jurisdiction  of  the  latter 
court,  a  change  of  venue  will  be  presumed.     6  Blackf  529. 

Record — Entry  of  change. — When  a  change  of  veuue  is  awarded 
in  open  court,  an  entry  on  the  record,  directing  the  change,  and 
ordering  the  clerk  to  transmit  the  papers,  is  a  substantial  compli- 
ance with  the  statute.    6  Blackf.  504. 

Form  of  affidavit  for  change  of  venue. 

[Title^  etc.,  as  before."] 

The  defendant,  A.  B.,  being  first  duly  sworn,  says  that  he  be- 
lieves he  can  not  receive  a  fair  trial  of  this  cause  owing  to  the  pre- 
judice of  the  Hon. ,  sole  judge  of  said  court,  against  him,  the 

said  A.  B.,  and  he  demands  to  be  tried  by  disinterested  triers. 

If  the  objection  be  on  account  of  the  excitement  or  prejudice^ 
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.against  the  defendant  in  the  county,  etc.,  the  affidavit  may  be  easily 
varied  to  suit  the  case. 

It  is  provided  by  the  act  of  March  7, 1877  (Acts  1877,  p.  28), 
that  adjourned  terms  may  be  held  by  special  judges,  for  the  trial 
of  cases  of  change  of  venue,  etc.,  and  how' such  adjourned  term 
may  be  held,  and  by  whom  cases  of  change  of  venue  may  be  tried, 

Seo.  1.  When  a  change  of  venue  has  been  granted  in  any  civil 
-or  criminal  cause,  in  any  circuit,  superior,  or  criminal  court  of 
this  state,  and  the  cause  of  such  change  is  an  objection  to  the 
judge,  any  other  judge  of  any  circuit,  superior,  or  criminal 
•court  of  this  state,  may  be  called  to  try  such  cause,  or  any  prac- 
ticing attorney  in  good  standing  of  any  county,  other  than  the 
one  in  which  said  cause  is  pending,  may  be  called  to  try  the 
same:  Provided^  that  if  the  parties  to  such  cause  shall  agree 
upon  an  attorney  to  try  such  cause,  such  attorney  shall  be  ap- 
pointed by  the  judge  of  said  court  to  try  such  cause,  but  on 
failure  of  such  parties  to  agree  upon  an  attorney  to  try  such 
cause,  the  judge  of  such  court  shall  call  some  other  judge,  or 
appoint  a  regular  practicing  attorney  of  good  standing,  of  any 
county  other  than  the  one  in  which  said  cause  is  pending : 
Provided^  that  if  a  judge  shall  not  be  secured,  nor  an  attor- 
ney agreed  upon,  the  judge  shall  make  a  list  of  three  attor- 
neys, none  of  whom  shall  be  of  the  county  where  the  trial  is 
had,  which  list  shall  be  presented  by  the  clerk,  first  to  the 
plaintiff,  who  shall  strike  off  the  name  of  one  attorney,  then 
the  defendant  shall  strike  of  the  name  of  one  attorney,  and 
the  remaining  attorney  shall  act  as  judge  in  the  trial  of  the 
•cause :  And  provided^  further ^  that  whenever,  under  the  pro- 
visions of  this  act,  any  judge  shall  be  selected  after  he  shall 
have  disposed  of  the  cause  he  has  been  selected  to  try  and 
•determine,  he  shall  have  the  same  power  to  try,  determine, 
and  dispose  of  all  other  causes  upon  the  docket,  the  same  as 
the  regular  judge  of  the  court  in  which  such  causes  shall 
be  pending.    Act  March  9, 1876  (Acts  1876,  p.  116). 

Entry — Order  for  change  of  venue. 

[Title^  etCy  as  before."] 

On  motion  of  the  defendant,  and  it  being  made  to  appear  by  affl- 
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davits  of  defendant  and  others,  that  a  fair  and  impartial  trial  of 
this  caase  can  not  be  had  in  this  county,  it  is  ordered  and  directed 
that  the  venae  herein  be,  and  the  same  is  hereby,  changed  to  the 

county  of ;  and  the  defendant  is  now  hereby  ordered  to  enter 

into  his  recognizance,  with  sufScient  surety,  in  the  sum  of  I , 

for  bis  appearance  at  the  next  term  of  the  circuit  court  of  said 
county,  and  the  clerk  is  now  here  ordered  to  prepare  the  necessary 
record  of  this  cause,  and  to  transmit  the  same  to  the  <3lerk  of  the 
circuit  court. 


Sbc.  5.    Abraignmbnt  and  Plba. 

How  it  is  made. 

Sbo.  96.  The  defendant  is  arraigned  "by  reading  to  him  the 
indictment,  and  requiring  him  to  plead  thereto.  The  court 
may,  for  cause  shown,  grant  a  reasonable  time  to  answer  the- 
indictment.    2  R.  8.  898. 

General  issue — How  pleaded^  etc. 

Sec.  97.  In  all  criminal  prosecutions,  the  defendant  may 
plead  the  general  issue  orally,  which  shall  be  entered  on  the 
minutes  of  the  court,  and  under  it  every  matter  of  defense 
may  be  proved.    Ibid. 

If  defendant  refuses  to  plead. 

Sec.  98.  If  a  defendant  refuse  to  plead  to  an  indictment,, 
or  information,  a  plea  of  not  guilty  must  be  entered  by  the- 
court,  and  the  trial  proceed.     Ibid. 

Must  be  an  arraignment  or  plea  before  trial — Where  the  court,  on 
the  trial  of  a  criminal  cause,  without  causing  the  defendant  to  be 
arraigned,  or  to  plead  to  the  charge  against  him,  of  its  own  motion 
causes  a  jury  to  be  impaneled  and  sworn  to  try  such  cause,  even 
though  the  defendant  examines  and  accepts  said  jury,  and  part  of 
the  evidence  in  such  cause  has  been  heard,  he  is  entitled,  on  mo- 
tion, to  have  the  impaneling  and  swearing  of  such  jury  set  aside, 
that  he  may  plead  to  such  charge.     54  Ind.  462. 

On  appeal  from  justice^  arraignment  not  necessary. — Where  a  de- 
fendant in  a  prosecution  commenced  before  a  justice  of  the  peace* 
for  selling  intoxicating  liquor  to  an  intoxicated  person  had  been  ar- 
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raigned  upon  the  affidavit  before  the  jostice,  and  bad  pleaded  not 
guilty  thereto,  and  had  been  tried  and  convicted,  upon  appeal  by 
bim  to  the  circuit  court  further  arraignment  and  plea  were  unnec- 
eeaary.    49  Ind.  520. 

Waiver. — Where,  in  a  criminal  action,  the  defendant's  counsel,  in 
the  presence  of  the  defendant,  in  response  to  an  inquiry  made  by 
the  court,  stated  that  the  plea  would  be  not  guilty,  and  there- 
upon proceeded  to  trial.  Heldy  that  there  was  a  waiver  of  formal 
arraignment.     33  Ind.  283. 

Same. — By  his  personal  appearance  and  agreement  to  submit  the 
trial  to  the  court  the  defendant  waives  arraignment.     30  Ind.  266. 

Same — Appearance — Flea. — Where  a  record  in  a  criminal  case 
fails  to  show  any  arraignment  of  the  defendant,  but  does  show  that 
he  appeared,  moved  to  jj^uash  the  indictment,  and  then  pleaded  not 
guilty,  and  submitted  the  cause  by  consent  to  the  court  for  trial, 
there  is  no  error,  as  he  had  the  full  benefit  of  an  arraignment  18 
Ind.  389. 

'  Same. — Where  the  record  on  appeal  does  not  show  a  formal  ar- 
raignment, but  does  show  that  the  defendant  appeared  and  applied 
for  a  change  of  venue,  upon  affidavit  that  he  could  not  have  a  fair 
trial  of  the  charge  against  him  in  the  indictment,  in  the  county 
-where  it  was  pending,-  and  his  application  was  overruled,  and  the 
record  further  states  that  the  issue  was  joined,  and  a  jury  sworn  to 
try  it,  and  he  takes  no  exception  below,  it  would  seem  that  the 
party  had  the  benefit,  substantially,  of  all  the  statutory  require- 
ments.    11  Ind.  311. 

Statute  construed, — Sections  96,  97,  and  98,  with  regard  to  ar- 
raignment and  pleading,  apply  alike  to  prosecutions  by  indictment 
and  information.     10  Ind.  140. 

WJiat  record  should  show.— On  appeal  in  such  cases,  the  record 
must  disclose  an  arraignment  and  a  plea  pleaded  or  entered  upon 
the  minutes  of  the  court.      Ibid. 

Withdrawal  of  plea. — Where  a  plea  of  guilty  had  been  accepted 
by  the  court,  and  sentence  had  been  pronounced  thereon.  Sddf 
•that  it  was  not  error  to  refuse  a  request  by  the  defendant  to  with- 
draw the  plea,  without  any  reason  stated,  made  the  next  morning, 
and  before  the  record  of  the  proceedings  was  signed.    36  Ind.  406. 

An  appeal,  etc.-^Becord — Parol  evidence  of  plea. — If  evidence 
of  a  plea  of  guilty  of  a  defendant  before  a  magistrate  on  prelim- 
inary examination  on  a  charge  of  felony  be  admissible  on  a  final 
4xial  of  an  indictment  for  such  felony,  parol  evidence  of  such  plea 
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flhoald  be  excluded,  until  it  has  been  shown  that  no  entry  thereof 
was  made  by  the  magistrate.    39  Ind.  596. 

May  plead  specially, — The  privilege  given  by  statute  that  in  all 
criminal  prosecutions  the  defendant  may  plead  the  general  issue 
orally,  and  under  it  every  matter  of  defense  may  be  proved,  does 
not  take  away  from  him  the  right  to  plead  specially  any  defense 
which  before  that  enactment  might  have  been  specially  pleaded. 
42  Ind.  420. 

Jury. — When  a  court,  on  a  plea  of  guilty,  orders  a  jury  of  its  own 
motion,  and  such  jury  assesses  the  lowest  punishment,  the  defend- 
ant can  not  complain.    54  Ind.  441. 


\ 
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CHAPTER  IV. 

TRIAL,  AND  PROCBEDINGS  INCIDBNT  THBRBTO. 

i.  SSOTXOK. 

1.  The  jury — Venire— Impaneliog —    2.  Trial. 
Competency — Duties* 

Sbc.  1.    The  Jury — ^Venire — Impaneling — Competency — 

Duties. 

Sec.  1.  On  the  sixth  Monday  before  the  commencement  of 
any  term  of  the  circuit  court  of  any  county,  the  treasurer^ 
auditor,  and  recorder  of  such  county  shall  write  on  separate^ 
slips  of  paper  the  names  of  one  hundred  reputable  male 
householders,  competent  to  serve  as  jurors,  distributed  as 
nearly  as  may  be,  among  the  townships  of  such  county,  in 
proportion  to  their  population,  and  deposit  such  slips  in  a  box 
to  be  provided  for  that  purpose,  when  the  clerk  of  the  cir- 
cuit court  shall  draw  from  such  box  twelve  of  such  names, 
and  in  case  any  of  such  officers  are  interested  in  any  suit 
pending  in  such  court,  he  shall  not  act  in  the  selection  of  such 
jury,  but  the  same  shall  be  done  by  such  remaining  officers 
aforesaid  as  are  not  thus  interested ;  and,  if  any  one  thereof,, 
being  thus  interested,  shall  participate  in  the  selection  of  such 
jury,  or  if  all  such  officers  are  so  interested,  such  court,  upon 
proof  thereof,  on  the  first  day  of  the  term  of  such  court  there- 
after, shall  discharge  such  panel,  and  direct  the  summoning 
of  a  jury  from  other  competent  citizens;  and  if  any  two  or 
more  of  such  offices  are  filled  by  the  same  person,  he  shall 
discharge  the  duties  pertaining  to  each  of  such  offices,  as 
herein  provided. 

Sec.  2.  Such  clerk  shall  immediately  thereafter  issue  pro- 
cess directing  the  sheriff  of  the  county  to  summon  the  per- 
sons whose  names  are  drawn  to  appear  at  the  next  term  there- 
after of  the  circuit   court   of  the   county,  on  the  first  daj^ 
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thereof,  to  serve  as  petit  jurors,  at  which  time  such  court  shall 
cause  the  list  of  such  jurors  to  be  called  by  the  sheriff,  when 
if  twelve  thereof  do  not  appear,  the  court  shall  cause  the  sher- 
iff to  summon  other  reputable  householders  of  the  county  to 
supply  the  deficiency  ;  and  should  the  panel  noUbe  full  at  any 
time  on  the  calling  of  a  cause  to  be  submitted  to  a  jury,  the 
court  shall  direct  it  to  be  filled  from  other  competent  citizens' 
of  the  county :  Providedy  that  in  no  case  shall  such  sheriff 
summon  or  select  any  person  who  has  a  cause  pending  in  sucb 
court  for  trial  at  that  term,  except  he  be  of  such  regular 
panel.    Act  May  20, 1852,  2  R.  8.  29,  80. 

.  Competency  0f  jurors. 

Sec.  1.  Any  person  who  is  either  a  householder  or  free- 
holder and  a  qualified  voter,  in  any  county  of  this  state,  shall 
be  qualified  to  serve  as  a  petit  juror  in  any  court  in  such 
county  in  which  such  person  shall  be  such  householder  or 
freeholder  and  qualified  voter.  Act  of  March  8, 1873,  2  R^ 
8.81. 

Summoning  traverse  jury  in  certain  cases. 

Sec  1.  Circuit  courts  and  courts  of  common  pleas  in  all 
cases  when  the  proper  officers  have  failed  or  refused  to  draw 
and  impanel  a  traverse  jury,  or  for  any  other  cause  whatever^ 
no  traverse  jury  shall  be  present  at  any  term  of  the  court, 
it  shall  be  lawful,  and  is  hereby  made  the  dutj^  of  court,  if 
the  business  thereof  require  it,  to  order  the  sheriff  to  sum- 
mon  a  jury  from  the  bystanders  or  citizens  of  the  county, 
which  said  jury  when  so  impaneled  shall  be  and  constitute 
the  regular  panel  for  such  term  at  which  they  may  have  beea 
so  selected.    Act  February  18, 1859,  2  R.  8.  31. 

When  jury  to  be  called. 

8bc.  80.  When  a  jury  trial  is  demanded,  the  sheriff  shall 
call  a  jury  in  the  manner  prescribed  by  law,  or  as  directed  by 
the  court.  Any  person  who  may  solicit  or  attempt  to  influ- 
ence the  sherift'  to  put  him  or  another  person  on  the  jury,, 
shall  be  punished  by  imprisonment  as  for  a  contempt.  If  any 
25 
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person  is  placed  on  the  jury  by  such  request,  it  shall  be  good 
oause  for  challenge,  or  new  trial.    2  B.  S.  392. 

Peremptory  challenges. 

Sec.  81.  Ixf  prosecutions  for  capital  offenses,  the  defendant 
may  challenge  peremptorily  twenty  jurors  ;  in  prosecutions 
for  offenses  punishable  by  imprisonment  in  the  state  prison, 
ten  jurors;  in  other  prosecutions,  three  jurors.  When  sev- 
eral defendants  are  tried  together,  they  must  join  in  their 

•challenges.    Id.  898. 

Same — State. 

Sec.  82.  The  prosecuting  attorney,  in  capital  cases,  may 

-challenge  peremptorily  six  jurors ;  in  other  cases,  three  jurors. 

Ibid. 

Alien. 

Sbo.  88.  No  alien  may  be  called  as  a  juror. 

Examination  as  to  competency. 

Sec.  84.  When  the  jurors  are  called,  each  may  be  examined 
on  oath  by  either  party,  whether  he  has  formed  or  expressed 
An  opinion  of  the  guilt  or  innocence  of  the  defendant,  and 
upon  such  examination  and  other  questions  put  by  leave,  the 
<jourt  may  determine  upon  the  competency  of  the  juror. 
Any  juror  is  incompetent  who  has  formed  or  expressed  an 
opinion  of  the  guilt  or  innocence  of  the  defendant.     Ibid. 

Conscientious  opinions. 

Sec  85.  If  the  offense  charged  be  punishable  with  death, 
any  person  entertaining  such  conscientious  opinions  as  would 
preclude  his  finding  the  defendant  guilty,  shall  not  serve  as  9k 
juror.     Id.  394. 

What  cause  may  be  tried  by  court. 

Sec.  86.  The  defendant  and  prosecuting  attorney,  with  the 
Assent  of  the  court,  may  submit  the  trial  to  the  court  except 
in  capital  cases;  all  other  trials  must  be  by  jury.    Ibid. 

RIQHT  OF  TRIAL  BY  JtJET. 

Where  a  defendant  pleads  guilty,  and  the  court  assesses  the  low- 
est punishment  under  the  law,  such  defendant  can  not  complain 
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that  a  jary  did  not  assess  his  puuishmeut  instead  of  the  court.  22 
iDd.  345. 

Agreement, — ^A  criminal  cause  mast  be  tried  by  the  court,  upon 
jxn  agreement  of  the  parties,  or  by  a  jary  of  twelve  men.  16 
Ind.  496. 

Same, — In  a  criminal  cause,  the  attorney  waived  a  trial  by  a  jury 
of  twelve  men,  and  consented  to  a  trial  by  a  less  number  than 
twelve,  as  a  jury.  The  defendant,  though  present  in  court,  was 
not  consulted,  and  did  not  know  that  he. could  object  to  the  act  of 
the  attorney.  Held,  that  such  a  waiver,  at  all  events,  was  not  bind- 
ing on  the  defendant.     Ibid. 

-  State  may  have  jury, — ^In  criminal  cases,  except  petit  misdemean- 
•ors,  etc.,  the  state  as  well  as  the  defendant  may  insist  on  a  trial 
by  jury.    4  Blackf  309. 

Same — NuUity,-^If  the  state  claim  a  jury  in  such  criminal  case, 
but  the  court  notwithstanding  try  the  cause  without  a  jury  and  ac- 
quit the  defendant,  the  trial  is  a  nullity,  and  the  cause  must  be  tried 
.again.     Ibid. 

Special  jury. — Where  the  regular  panel  is  out  considering  upon  a 
verdict  in  another  cause,  the  court  may,  even  over  the  objections 
of  the  defendant,  impanel  a  special  jury.    57  Ind.  26. 

IMFANELINQ. 

(Sees.  80—85,  2  E.  S.  392,  393,  supra.) 

Special  jury,— The  act  of  March  7,  1873  (Acts  1873,  Reg.  Sess.  p. 
103),  empowering  the  circuit  court,  whenever  its  business  requires 
it,  to  order  the  impaneling  of  a  special  jury  for  the  trial  of  any 
•cause,  does  not  authorize  the  court  to  impanel  such  jury  before  the 
day  fixed  for  the  trial  of  causes,  to  which  day  the  regular  panel 
has  been  summoned.  It  was  intended  to  authorize  a  special  jur}'' 
when  the  regular  panel  is  engaged  or  afber  it  has  been  discharged. 
24  Ind.  224. 

Same. — ^Where  a  person  indicted  for  grand  larceny  expressed 
himself  as  ready  for  trial  on  the  fifth  day  of  the  term,  none  of  the 
petit  jury  being  present,  not  having  been  summoned  to  attend 
until  the  seventh  day,  and  the  court  ordered  a  special  jury  to  be 
impaneled,  over  the  objection  of  the  defendant,  and  proceeded  to 
try  him.  Held,  that  the  trial  was  irregular,  and  the  defendant  was 
•entitled  to  a  new  trial.     Ibid. 

Oriminal  circuit  court, — In  the  criminal  circuit  court,  a  jury  of 
bystanders  was  called,  by  order  of  the  court,  to  try  an  indictment. 


888  CBIMINAL  PBOCBDURE. 

TliA  Jury — ^Venire— Impaneling — Competency— Daties. 

there  being  thereon  none  of  the  jarors  of  the  regalar  panel,  they 
being  engaged  in  deliberation  upon  another  cause,  which  had  been 
submitted  to  them.  The  defendant  in  said  indictment  objected  to 
be  tried  by  the  jury  thus  called,  and  demanded  to  be  tried  by  the 
regular  panel,  but  his  objection  was  overruled.  Seldy  that  this  waa 
error.    33  Ind.  5^^ 

CHALLKNGK-^COMPKTKNCT. 

(Sees.  1,  2,  Acts  1873,  p.  159,  supra.) 

Acts  of  1873 — Service  within  a  year. — A  juror  who  has  served  as- 
a  talesman  upon  a  jury  in  the  same  court  at  a  previous  term,  with- 
in a  year,  may,  under  the  second  section  of  the  act  of  March  8^ 
1873  (Acts  1873,  p.  159),  be  challenged  for  this  cause.    44  Ind.  408. 

Opinion  formed. — It  is  not  a  sufficient  ground  for  challenge  of  & 
juror,  that  he  formed  some  opinion  as  to  the  giHJt  or  innocence  of 
the  accused,  about  the  time  of  the  homicide,  from  reading  the- 
newspapers,  if  the  juror  state  that  he  has  now  no  opinion  as  to  the 
guilt  or  innocence  of  the  defendant,  and  has  forgotten  the  circum- 
stance of  the  case,  and  that  any  opinion  formed  would  readily  yield 
to  the  evidence  and  the  law.    40  Ind.  263. 

Same —  Waiver. — On  the  trial  of  a  criminal  cause,  the  defendant^ 
as  well  as  the  state,  by  failing  to  interrogate  the  jury  as  to  their 
being  householders  or  freeholders,  or  to  take  other  steps  to  ascer* 
tain  their  competency  in  that  respect  before  accepting  them  and 
before  they  are  sworn  to  try  the  cause,  waive  objection  on  the 
ground  of  the  want  of  such  qualifications,  and  the  defendant,  as- 
well  as  the  state,  will  be  bound  by  the  verdict  of  such  jury,  though 
one  or  more  of  them  may  not  be  householders  or  freeholders.  46> 
Ind.  132.     See  32  Id.  384;  7  Id.  63. 

Same — Humors — Newspaper  statements. — On  the  examination  of 
persons  called  as  jarors  to  try  an  indictment  for  murder,  as  to  their 
competency,  certain  ones  of  the  panel  answered,  that  they  had 
formed  opinions  as  to  the  guilt  or  innocence  of  the  defendant,  from 
rumor  and  newspaper  statements  on  that  subject  Upon  further 
examination,  each  of  said  persons  answered,  that  it  would  require 
neither  more  nor  less  evidence  to  satisfy  him  of  the  existence  or 
non-existence  of  the  material  facts  involved  in  the  case  by  reason 
of  his  so  already  formed  opinion.  The  court  thereupon  overruled 
the  defendant's  challenge  ^^  for  cause.''  JECeld,  that  this  ruling  was 
correct.     31  Ind.  193.     See  15  Id.  347 ;  33  Id.  418 ;  57  Id.  102. 

Same — When  incompetent. — A  juror,  when  interrogated  as  to  h\& 
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oompetency,  answered  that  he  had  formed  an  opinion  as  to  the 
^ilt  of  the  defendant,  if  what  he  had  heard  was  true.  Held,  that 
the  juror  was  not  incompetent    27  Ind.  430. 

Same, — If,  from  any  previously  formed  opinion,  it  would  require 
more  or  less  evidence  to  satisfy  the  mind  of  the  existence  or  non- 
existence of  the  material  facts  involved,  then  the  juror  is  not  im- 
partial, and  is  incompetent.    23  Ind.  231. 

(Jonscientiaus  opinions. — Where  the  court  allowed  a  person  called 
to  serve  as  a  juror,  to  be  asked  whether  his  conscientious  opinions 
were  such  as  to  prevent  him  from  assessing  the  punishment  of 
death,  and  upon  his  answering  in  the  affirmative,  allowed  him  to 
be  challenged  for  cause,  by  the  state,  the  ruling  was  held  correct. 
Driskell  v.  The  State,  7  Ind.  338,  approved ;  Ibid. 

Previously  formed  opinion, — ^The  proper  construction,,  in  ordinary 
cases,  of  the  statute,  is  that  the  parties  must  avail  themselves  of  the 
right  to  examine  and  challenge  jurors,  either  peremptorily  or  for 
•cause.     15  Ind.  347. 

Discretion  of  court. — If  a  person  called  as  a  juror  is  challenged 
for  caus^,  the  court,  after  hearing  the  examination,  etc.,  should  ex- 
ercise a  sound,  legal  discretion  in  determining  his  competency. 
Ibid. 

When  defendant  may  challenge, — The  defendant's  right,  in  the 
ease  of  an  indictment,  to  challenge  peremptorily,  remains  open 
until  the  juror  is  sworn.  See  6  Blackf.  299 ;  1  Chitt.  C.  L.  645 ; 
Hooker  v.  The  State,  4  Ohio,  348  ;  7  Blackf.  593 ;  Id.  607. 

Challenge  not  sustained, — A  petit  juror,  in  a  criminal  case,  being 
challenged,  and  examined  on  his  voire  dire,  testified  that  he  had 
formed  and  expressed  an  opinion  as  to  the  guilt  of  the  defendant 
from  report;  that  he  had  heard  no  witness,  as  he  knew  of,  speak 
of  the  transaction ;  that  he  lived  eighteen  miles  from  the  neighbor- 
hood of  the  defendant,  and  had  not  been  there  since  the  alleged 
■commission  of  the  offense.  Hdd,  that  the  challenge  was  not  sus- 
tained.   4  Blackf.  101. 

Irregularity  in  selection. — If  the  board  doing  county  business 
select,  from  the  list  of  taxable  persons,  the  names  of  the  petit  jurors, 
according  to  its  discretion,  instead  of  causing  their  names  to  be 
drawn  from  a  box  by  the  clerk,  according  to  the  statute,  out  of  the 
whole  number  selected,  it  is  a  good  cause  of  challenge  to  the  array. 
3  Blackf.  37. 

Petit  juror  who  served  as  grand  juror. — If  one  of  the  petit  jurors, 
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summoned  to  try  an  indictmemt,  was  on  the  grand  jary  that  found 
the  bill,  the  defendant  may  challenge  him.  But  he  can  not,  on 
that  ground,  move  for  a  new  trial  after  a  verdict  of  guilty,  if  he^' 
knew  of  the  objection,  and  ommitted  to  make  itj  when  the  jury  was 
impaneled.     2  Blackf.  114. 

Affidavits  ofjutofB. — ^The  affidavits  of  jilrors  may  be  received  in 
support  of  their  verdict,  but  not  to  impeach  it.    Ibid. 

Relationship. — The  circumstance  that  a  juror  is-  related  to  one 
of  the  parties  by  marriage  with  his  niece;  is  a  sufficient  cause  or 
challenge  by  the  adverse  party.     3  Ind.  198.    See  10  Ind.  191. 

As  to  incompetency  on  account  of  having  a  suit  pending  at  the^ 
same  term.     See  47  Ind.  65. 

As  to  incompetency  on  account  of  having  served  on  a  jury  within 
a  year.     See  44  Ind.  408 ;  54  Id.  542. 

Requisite  number  of  jurors. — The  trial  of  a  criminal  cause  by  a  less 
number  of  jurors  than  twelve  is  void,  even  though  the  defendant 
should  agree  to  it.    54  Ind.  461 ;  16  Id.  496 ;  8  Blackf.  561.  > 

Jury — The  judges  of  the  law  and  facts. 

Sec.  19.  In  all  criminal  cases  whatever, •the  jury  shall  have 
the  right  to  determine  the  law  and  the  facts.  Const,  of  Ind. 
Art.  1, 1  R.  S.  23.  See  31  Ind.  480 ;  10  Id.  503,  536 ;  9  Id. 
541;  7  Id.  338,  551;  6  Id.  490;  2  Id.  617;  4  Blackf.  247, 150;  2. 

Id.  151. 

Misconduct  of  jury, 

•  

Sec.  111.  K  a  juror  have  personal  knowledge  of  any  fact 
material  to  the  cause,  he  must  declare  it  to  the  court,  and  not 
to  his  fellow-jurors  out  of  court.  If  a  juror  declare  a  fact 
material  to  the  cause  to  his  fellow-jurors,  without  the  knowl- 
edge of  the  court  and  defendant,  he  may  be  punished  as  for  a. 
contempt.     2  R.  S.  402. 

Partaking  of  intoxicating  liquor, — The  fact  that,  during  a  separa- 
tion of  a  jury,  by  leave  of  court,  upon  an  adjoarnment  of  a  cause 
which  they  are  trying,  a  member  thereof,  on  bis  own  motion,  and 
lit  his  oWn  expense,  by  himself  and  without  becoming  intoxicated,, 
partakes  of  intoxicating  liquor,  is  not  sufficient  cause  for  a  new- 
trial.     56  Ind.  179. 

New  trial. — Where  a  motion  for  a  new  trial  in  a  criminal  action 
is  based  upon  alleged  misconduct  of  a  juror,  in  falsely  stating,  on 
his  examination  under  oath  as  to  his  competency  as  a  juror,  that 
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he  had  not  formed. or  expressed  any  opinion  as  to  tbe  guilt  or  in- 
nocence of  the  defendant,  and  such  alleged  misconduct  being  con- 
troverted, the  evidence,  either  oral  or  written,  ofltered  on  this  point 
to  the  court,  in  connection  with  the  motion,  is  conflicting,  the  ques- 
tion of  such  alleged  misconduct  should  be  determined  upon  the 
weight  of  the  evidence ;  and  the  supreme  court  will  respect  the 
conclusion  arrived  at,  as  it  does  the  decision  of  a  question  of  fact 
upon  conflicting  evidence  in  a  civil  action.     63  Ind.  554. 

Taking  notes, — ^During  the  progress  of  a  trial  upon  a  charge  of 
murder,  two  of  the  jurors,  over  the  objection  of  the  defendant, 
took,  in  writing,  notes  of  the  evidence,  and  persisted  therein,  al- 
though directed  by  the  court  not  to  do  so.  JSeZd,  that  this  was 
such  misconduct  on  the  part  of  the  jury  as  entitled  the  defendant 
to  a  new  trial.     35  Ind.  492. 

Intoxicating  liquor. — In  a  criminal  cause,  afler.the  jury  had  been 
charged  by  the  court  and  put  in  the  care  of  a  bailiff  to  consider  of 
their  verdict,  the  bailiff  went  with  two  of  tbe  jurors  to  a  liquor 
and  billiard  saloon,  where  other  personswere  drinking  and  playing 
billiards,  and  procured  for  each  of  the  jurors  a  drink  of  brandy, 
ginger  wine,  nutmeg,  and  sugar,  which  they  drank,  and  one  of  them 
paid  for,  and  it  was  not  shown  where  the  other  jurors  were  at  the 
time  said  two  were  absent  \yith  the  bailiff  at  the  saloon  ;  and  the 
transaction  was  unexplained,  except  that  the  bailiff  asked  the 
saloon-keeper  when  he  called  for  the  drinks,  if  he  could  not  fix  up 
something  for  jurors  for  the  diarrhoea.  Held^  that  this  was  good 
cause  for  setting  aside  a  verdict  rendered  by  said  jury  against  the 
defendant,  and  granting  him  a  new  trial.    35  Ind.  496. 

Furnishing  jury  mth  law  books.  After  the  jury  had  retired  to 
deliberate  upon  their  verdict,  the  bailiff,  without  the  consent  of  the 
defendant,  or  the  leave  of  the  court,  furnished  to  them,  at  their  re- 
quest, a  volume  of  Bishop's  Criminal  Law.  JE[eldj  that  the  mis- 
conduct was  such  as  to  entitle  the  defendant  to  a  new  trial.  27 
Ind.  1, 

Degree  of  mi^ehavior,— The  misbehavior  of  a  juror,  to  be  ground 
for  new  trial,  must  be  gross,  and  probably  have  injured  the  com- 
plaining party,    23  Ind.  89. 

Outside  rumor. T-li  misconduct  of  the  jury,  in  suffering  outside 
rumor  to  influence  their  verdict,  be  assigned  as  error,  it  must  ap- 
pear that  the  rumor  was  known  to  the  jury  at  the  time  their  ver- 
dict was  agreed  upon.    14  Ind.  575. 
,  il^(iai;it3  0/ jurors.— ^The  affidavits  of  individual  jurqrs  are  not, 
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on  groands  of  pablic  policy,  admissible  to  impeaoh  their  own  vor- 
dict.    3  Ind.  167. 

Juror  leaving  box. — While  the  court  was  in  session,  one  of  the 
jurors  left  the  box,  passed  through  the  group  of  spectators  stand- 
ing about,  and,  after  a  moment's  stay,  returned  to  the  box  again. 
Held,  that  these  facts  furnished  no  ground  for  a  new  trial.    2  Ind. 

435. 

Separation  of  jury. 

Seo.  112.  When  the  jurors  are  permitted  to  separate,  after 
being  impaneled,  .and,  at  each  adjoarnment,  they  must  be 
admonished  by  the  court  that  it  is  their  duty  not  to  converse 
among  themselves,  nor  suffer  others  to  converse  with  them, 
on  any  subject  connected  with  the  trial,  or  to  form  or  express 
any  opinion  thereon,  until  the  cause  is  finally  submitted  to 
them.    2  R.  S.  402. 

When  the  jury  have  been  permitted  to  separate  on  the  trial  of 
a  criminal  cause,  it  will  be  presumed,  unless  the  record  discloses 
the  contrary,  that  they  were  admonished  by  the  court,  as  required 
by  section  112. 

The  separation  of  the  jury,  during  the  progress  of  a  criminal 
trial,  and  before  the  cause  is  finally  submitted  to  them,  is  expressly 
allowed  by  statute;  and  they  are  not  kept,  during  the  separa- 
tion, in  the  charge  of  a  sworn  officer.    7  Ind.  271. 

Separation  without  consent — T^  is  error  to  permit  the  jury  to  sep- 
arate during  the  trial  of  a  criminal  cause,  without  the  consent  of 
the  accused.    28  Ind.  22.     See  14  Ind.  589. 

Separation  without  leave — Semhle^  that  if,  after  the  jury  have  re- 
tired to  deliberate  on  their  verdict,  some  of  them  separate  from 
their  follows,  without  the  leave  of  the  court,  and  without  being  at- 
tended by  an  officer,  a  new  trial  will  not  be  granted  (unless  our 
statute  makes  it  imperative),  if  the  verdict  is  clearly  right  upon 
the  evidence ;  but  if  the  correctness  of  the  verdict  be  doubtfVil,  a 
new  trial  must  be  granted.  But,  in  all  such  cases,  the  misconduct 
being  established,  the  burden  is  upon  the  prosecution  to  show  that 
the  offending  jurors  were  not  influenced  adversely  to  the  defend- 
ant, or  in  any  respect  rendered  less  capable  of  discharging  their 
duties.    24  Ind.  161. 

Sealing  of  verdict — Where  a  cause  has  gone  to  the  jaiy,  they 
may,  under  the  order  of  court,  if  no  objection  be  made  by  the  de- 
fendant, seal  up  a  verdict  found  by  them  during  adjournment  for 
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the  day,  separate,  re-asBeinble  on  the  meeting  of  the  coart,  and 
then  return  their  verdict    58  Ind.  293. 

DiscHAaaK  or  jury. 

Presumption, — Where  the  jtiry,  after  the  commencement  of  th« 
trial  of  a  criminal  cause,  is  discharged,  in  the  absence  of  a  bill  of 
exceptions  showing  the  grounds  upon  which  the  discharge  was 
made,  the  court  will  presume  the  discharge  to  have  been  right; 
and  in  such  case  a  venire  de  novo  may  be  ordered.    51  Ind.  91. 

Absence  of  defendant — Where,  on  the  trial  of  an  indictment  for 
murder,  after  the  jary  had  been  deliberating  of  their  verdict  for 
thirty-two  hours,  and  after  they  had  answered  that  there  was  no 
probability  of  their  agreeing  upon  a  verdict,  the  court  discharged  th« 
jury  without  the  presence  of  the  defendant,  he  being  confined  in 
jail,  such  discharge  might  be  pleaded  in  bar  of  further  prosecution.. 
50  Ind.  487. 

Waiver. — ^The  discharge  of  a  jury  in  a  criminal  case  must  be  ex^ 
cepted  to  at  the  time,  by  the  defendant,  or  he  will  be  deemed  to 
have  waived  any  objection  thereto.    46  Ind.  582. 

Misconduct — Jeopardy, — A  jury,  which  had  been  impaneled 
and  sworn  to  try  an  indictment  for  murder,  having  hoard  the  evi- 
dence, and  having  retired  in  charge  of  a  bailiff  to  deliberate  upon 
their  verdict,  and  having  returned  into  court,  it  was  shown  to  the 
court  that  during  the  adjournment  of  the  court,  and  after  the  com- 
mencement of  the  trial,  the  bailiff,  in  disobedience  of  the  order  of 
the  court,  instead  of  taking  the  jury  to  a  room,  took  them  into 
the  public  square,  and  left  them,  and  went  to  the  saloon  of  the  de- 
fendant, who  was  out  on  bail,  and  there  procured  from  his  bar- 
keeper a  can  of  beer  and'  gave  it  to  the  jury,  who  drank  it,  and 
that  the  bailiff  so  gave  them  said  beer  without  the  knowledge  or 
consent  of  the  court.  Thereupon  the  court,  over  the  defendant's 
objection,  discharged  the  jury.  Held^  that  the  discharge  of  the 
jury  was  not  necessary.  Heldy  also,  that  having  so  discharged  the 
jury,  there  was  no  error  in  then  discharging  the  defendant  42 
Ind.  541. 

Same, — The  discharge  of  a  jury  in  a  criminal  case,  without  the 
consent  of  the  accused,  after  ample  time  spent  in  deliberation,  be- 
cause of  their  inability  to  agree  upon  a  verdict,  does  not  entitle  the 
defendant  to  his  discharge.    27  Ind.  131. 

Jeopardy, — When  the  accused  is  pat  upon  trial  on  a  valid  iiidiel^. 
ment,  before  a  legal  jury,  and  the  jury  is  discharged  by  the  court 
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without  good  caase,  and  without  the  consent  of  the  defendant,  he 
has  incurred  the  first  peril,  and  the  discharge  of  the  jnry  is  equiva* 
lent  to  a  verdict  of  not  gailty.     26  Ind.  346. 

Disagreeynent. — That  the  jury,  after  alnple  time  spent  in  con- 
sultation, 10  unable  to  agree  upon  a  iFerdict,  constitutes  good  cause 
for  their  dischargi!).    Ibid; 

'  Ample  time  shall  be  given, — The  jury  should  not  be  discharged 
until  ample  time  has  been  given,  for  deliberation,  nor  until  the 
court  is  satisfied  that  an  agreement  is  impossible.    Ibid. 

Nineteen  hours  sufficient. — A  jury  in  a  criminal  case  was  out 
nineteen  hours,  and  then  reported  to  the  court  that  there  was  no 
possibility  of  agreeing  upon  a  verdict.  Stld^  that  the  court  was 
justified  in  discharging  them.     Ibid. 

Discharge  of  defendant. -^The  discharge  of  a  jury  in  a  criminal 
case,  because  of  their  inability  to  agree  upon  a  verdict,  after  a  pro- 
tracted deliberation,  does  not  entitle  the  defendant  to  his  discharge 
on  the  ground  that-  he  has  been  once  in  jeopardy.  26  Ind.  366. 
•  Same. — The  court  is  not  bound  to  discharge  the  jury  because  the 
defendant  consents  to  such  discharge,  and  should  not  discharge 
them  on  the  consent  of  defendant's  attorney  alone.     16  Ind.  357. 

Same, — Nor  is  the  court  bound  to  discharge  the  jury  because  of 
the  voluntary  absence  of  the  defendant  during  the  trial,  he  having 
been  present  at  its  commencement,  but  may  proceed  to  verdict  in 
his  absence*    Ibid. 

Sec.  2.    Trial. 

Defendant  to  he  present,  when. 

Sec.  94.  No  person  prosecuted  for  any  offense  punishable 
by  death,  or, by  confinement  in  the  state  prison,  or  in  the 
county  jail,  shall  be  tried,  unless  personally  present  during 
the  trial.    2  R.  S.  397. 

In  what  cases  trial  may  proceed  in  defendant's  absence. 

-  Sbc.  95.  No  person  prosecuted  for  any  offense  punishable 
by  a  fine  only,  shall  be  tried  without  being  personally  present, 
unless  .some  responsible  person,  approved  by  the  court,  under- 
take to  be  bail  for  stay  of  execution^  and  payment  of  the 
fiDe  and  costs  that  may  be  assessed  against  the  defendant. 
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Such  undertaking  must  be  in  writing,  and  is  as  effective  as  if 
entered  after  judgment.    2  R.  S.  398. 

Order  of  procedure. 

Sec  103.  The  jury  being  impaneled  and  sworn,  the  trial 
may  proceed  in  the  following  order : 

First.  The  prosecuting  attorney  must  state  the  case,  and 
offer  the  evidence  in  support  of  the  prosecution. 

Second.  The  defendant,  or  his  counsel,  may  then  state  his 
defense,  and  offer  evidence  in  support  thereof. 

Third.  The  parties  may  then,  respectively,  offer  rebutting 
testimony  only,  unless  the  court,  lor  good  reason,  in  further- 
ance of  justice,  permit  them  to  offer  evidence  upon  their 
original  case. 

Fourth.  When  the  evidence  is  concluded,  the  prosecuting 
attorney  and  the  defendant,  or  his  counsel,  may,  by  agree- 
ment in  open  court,  submit  the  case  to  the  court  or  jury  try- 
ing the  samC)  without  argument,  but  if  the  case  is  npt  so  sub- 
mitted without  argument,  the  prosecuting  attoruey  shall 
have  the  opening  and  closing  of  the  argument,. but  he  shall 
disclose,  in  the  opening,  all  the  points  relied  on  in  the  case, 
and  if  in  the  closing,  he  refers  to  any  new  point  or  fact  not 
disclosed  in  the  opening,  the  defendant,  or  his  counsel,  shall 
have  the  right  of  replying  thereto,  which  reply  shall  close  the 
argument  in  the  case.  If  the  prosecuting  attorney  shall  re- 
fuse to  open  the  argument,  the  defendant,  or  his  counsel,  may 
then  argue  the  case,  and  that  shall  be  all  the  argument  al- 
lowed in  the  case. 

Fyth.  The  court  must  then  charge  the  jury,  which  charge,, 
upon  the  request  of  the  prosecuting  attorney,  the  defendant,, 
or  his  counsel,  made  at  any  time  before  the  commencement 
of  the  argument,  shall  be  in  writing,  and  the  instructions 
therein  contained,  numbered  and  signed  by  the  court. 

Sixth.  If  the  prosecuting  attorney,  the  defendant,  or  his 
counsel,  desire  special  instructions  to  be  given  to  the  jury, 
such  instructions  shall  be  reduced  to  writing,  numbered  and 
signed  by  the  party,  or  his  attorney,  asking  them,  and  deliv- 
ered to  the  court  before  the  commencement  of  the  arguments 
2  E.  8,  399. 
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Separate  trial. 

Sbc.  105.  When  two  or  more  defendants  are  indicted  jointly^ 
any  defendant  requiring  it  mast  be  tried  separately.  2  R. 
S.  401. 

Diecharge  of  a  defendant  to  become  witness  for  state. 

Sbc.  106.  When  two  or  more  persons  are  included  in  one 
prosecution,  the  court  may,  at  any  time  before  the  defendant 
has  gone  into  his  defense,  direct  any  defendant  to  be  dis- 
charged, that  he  may  be  a  witness  for  the  state.  A  defendant 
may,  also,  when  there  is  not  sufficient  evidence  to  put  him  on 
his  defense,  at  any  time  before  the  evidence  is  closed,  be  dis- 
charged by  the  court  for  the  purpose  of  giving  testimony  for 
a  co-defendant.  The  order  of  discharge  is  a  bar  to  another 
prosecution  foi^the  same  offense.    2  B.  S.  401. 

Mistake. 

Sbc  107.  When  it  appears,  at  any  time  before  verdict  or 
judgment,  that  a  mistake  has  been  made  in  charging  the 
proper  offense,  the  defendant  shall  not  be  discharged,  if  there 
appears  to  be  good  cause  to  detain  him  in  custody,  but  the 
court  must  recognize  him  to  answer  to  the  offense,  and,  if  nec- 
essary, recognize  the  witnesses  to  appear  and  testify.    Ibid. 

When  venue  in  wrong  county. 

Sec  108.  When  it  appears  at  any  time  before  verdict  or 
judgment  that  the  defendant  is  prosecuted  in  a  county  not 
having  jurisdiction,  the  court  may  order  the  venue  of  the  in- 
dictment to  be  corrected,  and  direct  that  all  the  papers  and 
proceedings  be  certified  to  the  proper  court  of  the  proper 
oounty,  and  recognize  the  defendant  and  witn^ses  to  appear 
at  such  court,  on  the  first  day  of  the  next  term  thereof,  and 
the  prosecution  shall  proceed  in  the  latter  court  in  the  same 
manner  as  if  it  had  been  there  commenced.    2  B.  S.  402. 

Discharge  of  jury. 

Sec.  109.  When  a  jury  has  been  impaneled  in  either  case 
contemplated  in  the  two  last  preceding  sections,  such  jury 
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may  be  discharged  without   prejudice  to   the'  prosecution. 

Ibid. 

Different  degrees. 

Sec.  110.  When  the  defendant  has  been  convicted  or  ac- 
quitted upon  an  indictment  for  an  ofiense  consisting  of  differ- 
ent degrees,  the  conviction  or  acquittal  shall  be  a  bar  to  an- 
other indictment  for  the  offense  charged  in  the  former,  or  for 
any  lower  degree  of  that  offense,  or  for  an  offense  necessarily 
included  therein.    Ibid. 

Charge  to  jury. 

Sbc.  113.  The  judge  must  charge  the  jury  in  writing  when 
either  party  request  it,  and  the  charge  shall  be  filed  among 
the  papers  of  the  cause.  In  charging  the  jury  he  must  state 
to  them  all  matters  of  law  which  are  necessary  for  their  in* 
formation  in  giving  their  verdict.  If  he  presents  the  facts 
of  the  case,  he  must  inform  the  jury  that  they  are  exclusive 
judges  of  all  questions  of  fact.    Ibid. 

Jun/y  where  to  decide. 

Sec  114.  After  hearing  the  charge,  the  jury  may  either 
decide  in  court  or  retire  for  deliberation.  They  may  retire 
under  the  charge  of  an  officer  sworn  to  keep  them  together 
in  some  private  and  convenient  place,  without  food,  except 
such  as  the  court  shall  order,  and  not  permit  any  person  to 
speak  or  communicate  with  them,  nor  do  so  himself,  unless  by 
order  of  the  court,  or  to  ask  them  whether  they  have  agreed 
upon  their  verdict,  and  return  them  into  court,  or  when  or- 
dered by  the  court.  The  officer  shall  not  communicate  to 
any  person  the  state  of  their  deliberations.    2  B.  S.  403. 

Presence  of  defendant. — The  defendant  may  waive  his  right  to  be 
present  when  witnesses  are  examined ;  and  if  he  voluntarily  ab- 
sents himself  without  leave,  he  will  be  deemed  to  have  done  so. 
14  Ind.  39 ;  16  Id.  357 ;  Buskirk's  Pr.  401. 

Continuance  in  defendants  absence^  while  he  is  in  jail,  can  not  be 
granted  without  defendant's  consent.     14  Ind.  573. 

Discharge  of  jury  while  defendant  is  in  jail  operates  as  a  discharge 
of  prisoner.    50  Ind.  487. 
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Misdemeanor — Abaxmce  of  defendant — ^Where  a  pereon  prosecuted 
fey  anformation  for  an  offense  punishable  by  a  fine  only,  is  not  per- 
sonally present  at  the  trial,  but  files  the  undertaking  of  a  responsi- 
ble person,  to  the  approval  of  the  Qourt,  for  the  payment  of  the 
fine,  etc.,  under  section  95  of  the  criminal  code,  he  has  the  same 
right  to  test  the  sufficiency  of  the  information  by  motion  to  quash 
that  he  would  have  if  personally  present.    27  Ind.  47. 

Argument  of  counsel. — ^In  criminal  causes,  counsel  have  the  same 
right  to  argue  a  question  of  law  to  the  jury,  as  they  have  to  argue 
questions  upon  the  facts.     9  Ind.  541. 

The  court  can  not  prohibit  argument  in  a  criminal  cause ;  but  it 
ma}''  regulate  the  argument  of  causes  by  reasonable  rules  and  lim- 
itations.   Ibid. 

Commenting,  or  referring  to  defendant's  failure  to  testify,  by 
prosecuting  attorney,  will  entitle  defendant  to  a  new  trial.  56  Ind. 
182. 

Frequent  occurrence  of  crime. — On  the  trial  of  an  indictment  for 
murder,  it  is  error  for  counsel  for  the  state,  in  argument  to  the 
jury,  to  comment  on  the  frequent  occurrence  of  murder  in  the 
community,  and  the  formation  of  vigilance  committees  and  mobs, 
and  to  state  that  the  same  are  caused  by  laxity  in  the  administra- 
tion of  the  law,  and  that  they  should  make  an  example  of  the  de- 
fendant, and  for  the  court,  upon  objection  by  the  defendant  to  such 
language,  to  remark  to  the  jury  that  such  matters  are  proper  to  be 
commented  upon.     49  Ind.  33. 

Statement  of  court  relating  to  argument. — Where  the  whole  case 
is  fully  and  fairly  placed  before  the  jury  in  the  series  of  instruc- 
tions given,  it  is  not  error  for  the  court  to  specially  refer  to  and 
■state  the  position  assumed  in  the  argument  of  counsel,  upon  a 
question  in  the  case  made  prominent  by  the  argument.    35  Ind.  80. 

Improper  comments  of  counsel  must  be  excepted  to.    58  Ind.  182. 

Appearance  of  defendant,  when  a  witness,  may  be  commented  on 
by  prosecuting  attorney.    57  Ind.  341. 

Reading  law  to  jury. — It  is  not  error  for  the  court,  on  the  trial  of 
a  criminal  prosecution,  to  refuse  to  permit  counsel  to  read  from  law 
books  in  their  argument  to  the  jury.     6  Ind.  490. 

Power  of  court. — A  court  acts  as  a  presiding  officer  upon  trials, 
and  will  exclude  irrelevant  matter  from  the  consideration  of  the 
Jury  and  restrain  the  argument  of  counsel  from  impertinent  topics. 
2  Ind.  438. 

General  character. — Where  the  defendant  has  not  introduced 
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proof  of  his  general  character  on  the  trial,  the  court  may  refuse  to 
t>erniit  the  defendant's  coansel  to  comment,  in  argument,  upon  such 
character.    40  Ind.  263 

Reading  from  law  book. — It  is  not  error  for  the  court  to  permit 
counsel  to  read  extracts  from  a  law  writer,  on  a  criminal  trial,  as 
])art  of  his  argnmemt,  informing  the  jury  that  they  are  so  to  be  re- 
garded, and  not  as  evidence.    40  Ind.  516. 

r 

INSTRUCTIONS  TO  JURY. 

Presumption  of  innocence, — If  the  court  omits  to  instruct  the  jury 
that  the  defendant  is  presumed  to  be  innocent  till  proved  guilty, 
etc.,  as  the  law  requires;  and  as  to  the  law  of  reasonable  doubt, 
the  defendant  must  except  before  the  jury  retire,  or  it  will  avail 
him  nothing,     26  Ind.  141. 

Where  instructions  are  not  full. — ^Where  instructions  state  the  law 
correctly,  though  they  might  have  been  fuller,  they  are  not  for  that 
cause  erroneous.    43  Ind.  371. 

Duty  of  court. — ^Where  evidence  is  offered  by  either  party,  to 
prove  a  certain  state  of  facts,  and  the  claim  is  made  that  they  are 
proved,  and  the  court  is  requested  to  charge  the  jury  what  the  law 
is,  as  applicable  to  them,  and  what  verdict  to  render  if  they  find 
them  proved,  the  court  must  comply  with  the  request.    Ibid. 

Province  of  jury. — On  the  trial  of  a  criminal  cause,  it  is  error  in 
the  court  to  refuse  to  instruct  the  jury  that  they  "  are  the  exclusive 
judges  of  the  law  and  the  facts."     56   Ind.  203. 

Opinion  of  judge. — An  instruction  by  the  court,  of  its  own  motion, 
to  the  jury  in  a  criminal  cause,  informed  them  that  certain  proposi- 
tions, therein  stated,  were  law,  as  determined  by  the  supreme  court, 
but  that,  though  binding  both  him  and  the  jury,  in  the  private 
opinion  of  the  judge  giving  such  instruction,  such  propositions 
would  enable  criminals  to  escape  punishment.  Held,  ^at  such  in- 
struction is  erroneous.     56  Ind.  245. 

Subornation  of  testimony. — On  the  trial  of  a  defendant  charged 
with  a  crime,  it  is  error  in  the  court  to  instruct  the  jury,  that  if, 
from  the  evidence,  they  are  satisfied  that  the  defendant  has  "  in- 
duced, by  any  means,  any  witness  in  this  case  to  testify  falsely, 
such  fact  would  raise  a  strong  presumption  of  guilt.    56  Ind.  378. 

Same. — The  perpetration  of  such  act  by  the  defendant  is  a  cir- 
cumstance, which,  with  all  others  in  the  case,  may  be  weighed  by 
the  jury  in  determining  the  question  of  guilt  or  innocence.     Ibid. 

Erroneous  instruction  can  not  be  cured, — It  is  settled  that  if  an  er- 
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roneovB  inBtrnction  be  given  it  can  not  be  correoted  by  another 
which  states  the  law  accnratelj,  unless  the  errooeoas  instmction 
be  thereby  plainly  withdrawn  from  the  jury.  51  Ind.  201.  45  Id. 
618. 

Where  there  are  several  defendants. — Giving  an  instmction,  by  its 
terms  applicable  to  several  defendants,  but  bad  as  to  one  of  them, 
is  error.    49  Ind.  142. 

Court  has  no  right  to  assume  what  has  been  proved, — The  court  is 
not  authorized  to  tell  the  jury  that  certain  facts  have  been  proved. 
Though  the  jury  are  the  exclusive  judges  of  what  is  proved  by  the 
evidence,  still  it  may  be  summed  up  by  the  court ;  but  instructions 
be  predicated  on  the  whole  evidence,  and  when  they  have  a  ten- 
dency to  restrict  the  consideration  of  the  jury  to  isolated  facts,  to 
the  exclusion  of  other  facts  which  are  in  evidence,  it  is  not  only  a 
misdirection,  but  an  infringement  on  the  province  of  the  jury.  48 
Ind.  163. 

Same. — In  charging  a  jury,  the  court  has  no  right  to  assume  the 
existence  of  a  fact  which  the  jury  are  required  to  find  from  the  evi- 
dence.    Ibid. 

Where  there  is  no  evidence.^-'ln  a  criminal  action,  where  there  is 
no  evidence,  or  none  upon  a  particular  point,  upon  which  a  convic- 
tion can  bo  based,  the  court  has  a  right  to  say  so  and  direct  the  jury 
to  find  the  defendant  not  guilty.    48  Ind.  197. 

Argument  of  counsel. — Where  the  whole  case  is  fhlly  and  fairly 
placed  before  the  jury  in  the  series  of  instructions  given,  it  is  not 
error  for  the  court  to  specially  refer  to  and  state  the  position  asssumed 
in  the  argument  of  counsel,  upon  a  question  in  the  case  made  pro- 
minent  by  the  argument.    35  Ind.  80. 

Instruction  which  does  not  injure  defendant. — An  instruction  to 
the  jury,  on  the  trial  of  a  criminal  action,  by  which  the  defendant 
was  not  in)ured,  can  not  be  urged  by  him  as  error  on  appeal.  33 
Ind.  237. 

Extract  from  books. — The  law  which  goes  to  the  jury  from  the 
court  should  be  given  as  law,  unquestioned  by  authorities  extracted 
from  books.     31  Ind.  492. 

Harmless  error. — ^A  misstatement  of  the  law  in  the  charge  to  the 
jury,  on  the  trial  of  an  indictment,  which,  under  all.  the  circum- 
stances, could  not  prejudice  the  defendant,  is  not  a  good  cause  for 
j»  new  trial.     30  Ind.  131. 

What  instructions  should  contain. — The  instructions  given  should 
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not  only  be  a  proper  exposition  of  the  law,  but  aboald  be  appli- 
cable to  the  facts  and  evidence  of  the  particular  case.   23  Ind.  231. 

Particular  view  of  case — Not  limited  to, — It  is  error  for  the  court,  i  n- 
a  criminal  case,  where  there  is  any  evidence  tending  to  sustain  dif- 
It  rent  views  of  the  case,  to  instruct  the  jury  that  they  must  limit, 
their  inquiries  to  a  particular  view  or  application  of  it.  22  Ind. 
247. 

Instructions  in  writing — When  requested, — ^In  criminal  prosecu- 
tions, the  court  must  charge  the  jury.  Upon  request  by  either- 
party,  the  charge  must  be  in  writing.  But  such  request  should  be 
made,  or  written  instructions  prepared  by  counsel  presented,  in 
time  to  enable  the  court  to  give  them  due  consideration.  Where 
the  request  was  not  made  till  the  court  was  proceeding  to  give  an 
oral  charge.    Held^  that  it  was  too  late.     10  Ind.  140. 

But  all  the  instructions  must  be  written  when  requested.  33  Ind^ 
283 ;  17  Id.  349,  410. 

Duty  of  court, — The  court  is  charged  with  the  duty  of  giving- 
the  law  to  the  jury  in  criminal  as  well  as  in  civil  cases,  though  in  the 
former  the  jury  are  the  judges  of  the  law  and  the  fact.     6  Ind.  490. 

Irrelevant  instruction, — ^It  is  not  the  duty  of  the  court  to  give  ir- 
relevant instructions  to  the  jury.     3  Ind.  552. 

Presumption — Eefusal. — The  refusal  of  an  instruction  to  the  jury, 
if  the  evidence  do  not  appear,  will  be  presumed  to  be.  correct.  8- 
Blackf  246. 

Incorrect  view  of  law, — It  is  a  sufficient  objection  to  an  instruction^ 
to  the  jury,  that  it  might  convey  to  the  mind  of  any  man  of  ordi^ 
nary  capacity  an  incorrect  view  of  the  law  applicable  to  the  cause. 
5  Blackf.  580. 

Jury  may  be  recalled  and  instructed  again,  after  retiring,  when  they^ 
request  it.    57  Ind.  331. 

Election  by  state  between  two  or  more  counts. 

If  it  appear  that  the  indictment  charges  two  difPereut  and  distinct 
offienses,  the  prosecuting  attorney  will  be  required  to  elect  upon  wh  i  ch 
charge  he  will  proceed.    See  Bicknell's  Crim,  Pr.  326 ;  4  Blackf/ 101. 

Abandonment  of  charge  not  tried, — Where  a  count  of  an  indict- 
ment charges  more  than  one  substantive  ofiPense,  or  where  different 
counts  charge  different  substantive  offenses,  the  election  of  the  state 
to  place  the  defendant  on  trial  for  one  of  the  offenses  so  charged, 
amounts  to  an  abandonment  of  the  other  charges,  which  thereupou 
26 
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<;ea8e  to  be  parts  of  the  indictment,  as  if,  as  to  the  counts  or  parts 
of  counts  containing  them,  the  coart  had  sustained  a  motion  to 
^nash,  or  the  prosecutor  had  entered  nolle  prosequi,    52  Ind.  187. 

Same — New  Trial. — Under  an  order  of  court  requiring  the  prose- 
•cuting  attorney  to  elect  whether  he  would  put  the  defendant  on 
tnal  for  a  rape  or  for  an  assault  and  battery,  he  elected  to  try  him 
ior  a  rape.  There  was  a  verdict  of  guilty  of  an  assault  and  battery ; 
lind,  on  the  defendant's  motion,  a  new  trial  was  granted.  Held^ 
that  the  indictment  charged  only  one  substantive  offense,  that  of 
a  rape.  Meld^  also,  that  the  election  to  place  the  defendant  on  trial 
for  a  rape,  with  the  order  requiring  such  election,  was  a  nullity,  and 
•did  not  take  out  of  the  case  the  charge  of  an  assault  and  battery 
necessarily  included  in  the  charge  of  a  rape,  which  minor  offense 
need  not  be  separately  charged  in  an  indictment  for  the  greater. 
ffeld,  also,  that  the  defendant  took  said  new  trial  as  to  the  whole 
case,  and  it  was  error  to  sustain  his  objection  to  being  tried  thereon 
for  a  rape,  and  to  put  him  on  trial  for  an  assault  and  battery. 
Ibid. 

Practice. — Where  an  indictment  contains  more  than  one  count,  it 
is  not  error  to  overrule  a  motion  to  require  the  prosecutor  to  elect 
on  which  count  he  will  proceed.     51  Ind.  14. 

Same. — There  is  no  error  in  overruling  a  motion  to  require  the 
prosecuting  attorney  to  elect  on  which  count  of  an  indictment,  con- 
taining more  than  one  count,  he  will  put  the  defendant  on  trial.  51 
Ind.  405.  See  Id.  453 ;  36  Id.  406  ;  33  Id.  439  ;  16  Id.  1 ;  14  Id. 
139  ;  58  Id.  68. 

Bar  to  future  prosecution. — An  indictment  may  charge  a  larceny 
of  A.'s  property  in  one  count,  and  of  B.'s  in  another  count,  at  the 
same  time  and  place,  where  the  character  of  the  property  is  such 
that  it  may  constitute  but  one  offense,  and  a  conviction  of  one 
might  be  a  bar  as  to  the  other.    42  Ind.  335. 

Entry — Order  of  election. 

{^Title,  etc.,  a3  before.'] 

It  appearing  to  the  court  that  there  are  pending  against  this  de- 
fendant two  distinct  and  separate  charges  in  the  indictment  herein, 
arising  out  of  different  transactions,  on  motion  of  defendant's  at- 
torney it  is  now  here  ordered  that  the  prosecuting  attorney  elect 
upon  which  count  in  the  indictment  he  will  proceed  to  trial. 
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Entry  of  eleetion. 
[TYffe,  etc.,  as  before,'] 

Now  comes  the  prosecuting  attorney,  in  accordance  with  the 

former  order  of  the  court  herein  made,  and  elects  to  proceed  to 

trial  upon  the  second  count  of  the  indictment  herein,  to-wit,  that 

of . 

If  the  election  is  made  at  the  time  of  the  order,  the  entry  may 

be  as  follows : 

Entry  of  order  of  election. 

[Entry,  etc.,  as  before."] 

Now  comes  the  prosecuting  attorney,  and  the  defendant  comes 
itlso  in  person  and  by  counsel,  and  it  appearing  that  there  are 
pending  against  this  defendant  two  distinct  and  separate  charges  in 
the  indictment  herein,  arising  out  of  different  transactions,  and,  on 
motion  of  defendant's  attorney,  the  said  prosecuting  attorney  be- 
ing required  to  elect  upon  which  count  of  the  indictment  he  will 
proceed  to  trial,  elects  to  proceed  upon  the •count  of  said  in- 
dictment, to-wit,  that  of . 

SEPARATE  TRIALS. 

Sec.  105.  When  two  or  more  defendants  are  indicted  jointly, 
any  defendant,  requiring  it,  must  be  tried  separately.  2  R.  S. 
401.     See  39  Ind.  473. 

Discretion  in  misdemeanors. — ^In  trials  for  misdemeanors  upon  in- 
formation, an  application  for  a  separate  trial  is  addressed  to  the 
discretion  of  the  judge  before  whom  the  cause  is  heard.  24  Ind. 
140.    See  10  Id.  391. 

After  jury  is  sworn,  too  late. — A  separate  trial  can  not  be  demanded 
as  a  matter  of  right,  after  the  jury  has  been  sworn,  and  the  evi- 
dence partly  heard,  even  if  the  statute  gives  the  right,  and  when 
properly  claimed,  to  persons  prosecuted  by  information.  10  Ind. 
140. 

EVIDENCE. 

Witnesses, 

Sec  87.  Witnesses  may  be  compelled  to  attend  and  testify 
before  the  grand  jury;  and  witnesses  on  behalf  of  the  state, 
or  of  the  defendant  in  a  criminal  prosecution,  may  be  com- 
pelled to  attend  and  testify  in  open  court,  if  they  have  been 
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eubpenaed,  without  their  fees  being  first  paid  or  tendered,  un- 
less otherwise  provided  by  law.  The  court  may  recognize^ 
witnesses,  with  or  without  surety,  to  attend  and  testify  at 
the  same  or  next  term.     2  R.  S.  394. 

Subpena, 

Sec.  88.  The  clerk  shall,  at  the  time  of  issuing  a  warrant 
for  the  defendant,  issue  a  subpena  for  all  the  witnesses  whose 
names  are  indorsed  on  the  indictment,  and  any  others  re- 
quired.   Id.  895. 

When  competent  in  gaming  transactions. 

Sec.  89.  Any  person  called  as  a  witness  to  testify  against 

another  for  gaming,  is  a  competent  witness  to  prove  the 

offense,  although  he  may  have  been  concerned  as  a  party,  and 

is  compelled  to  testify  as  other  witnesses ;  but  he  shall  not 

be  liable  to  indictment  or  punishment  in   any  such  case 

Ibid. 

Who  are  competent  witnesses. 

Sec  90.  The  following  persons  are  competent  witnesses : 

First.  All  persons  who  are  competent  to  testify  in  civil 
actions. 

Second,  The  party  injured  by  the  offense  committed. 

Third.  Accomplices,  when  they  consent  to  testify. 

Fourth.  The  defendant,  to  testify  in  his  own  behalf,  but  if 
the  defendant  do  not  testify,  his  failure  to  do  so  shall  not  be 
commented  upon,  or  referred  to,  in  the  argument  of  the  cause^ 
nor  commented  upon,  referred  to,  or  in  any  manner  considered 
by  the  jury  trying  the  same,  and  it  shall  be  the  duty  of  the 
court,  in  such  case,  to  instruct  the  jury  as  to  their  duty  under 
the  provisions  of  this  section.     2  R.  8.  895. 

Genuineness  of  note,  etc, — How  proved. 

Sec.  91.  Persons  of  skill  may  be  called  to  prove  the  gen- 
uineness of  a  note,  bill,  draft,  or  certificate  of  deposit,  but 
three  witnesses,  at  least,  shall  be  required  to  prove  the  fact, 
except,  in  the  case  of  a  larceny  thereof,  the  single  evidence 
of  the  cashier  of  the  bank  purporting  to  have  issued  the  same 
may  be  received  as  sufficient    Ibid. 
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Depositions, 

Sec.  92.  The  defendant  may,  by  leave  of  court,  take  the 
•depositions  of  witnesses  residing  out  of  the  state,  to  be  read 
on  the  trial ;  but,  before  leave  is  given,  the  defendant  must 
enter  of  record  his  consent  that  the  depositions  of  witnesses 
residing  out  of  the  state  may  be  taken  and  read  on  behalf  of 
the  state,  relative  to  the  same  matter ;  and  the  defendant  may, 
on  the  same  terms,  by  leave  of  court,  or  by  notice  to  the 
prosecuting  attorney,  take  the  deposition  of  any  witness,  con- 
ditionally.   Ibid. 

Confessions. 

Sec.  93.  The  confession  of  a  defendant,  made  under  induce- 
ment, with  all  the  circumstances,  may  be  given  in  evidence 
against  him,  except  when  made  under  the  influence  of  fear, 
produced  by  threats ;  but  a  confession  made  under  induce- 
ment is  not  sufficient  to  warrant  a  conviction,  without  cor- 
roborating testimony.     Ibid. 

Oral  Evidence. — On  hearing  a  motion  for  a  new  trial,  either  party 
being  dissatisfied  with  any  affidavit  filed  in  support  of  or  against 
-such  motion,  the  court  may  allow  such  party  to  examine  the  affiant 
orally,  in  regard  to  the  facts  stated  in  such  affidavit.     54  Ind.  413. 

Testimony  of  party  as  to  his  intent. — Where,  on  the  trial  of  an 
action,  a  party,  competent  to  testify  in  his  own  behalf,  becomes  a 
witness,  and  the  character  of  the  transaction  in  question  depends 
upon  the  intent  of  such  party,  it  is  competent  for  him  to  testify  as 
to  what  his  intention  was ;  accordingly,  where,  on  the  trial  of  an 
indictment  for  an  assault  and  battery  with  intent  to  commit  a  fel- 
ony, the  defendant  became  a  witness  in  his  own  behalf,  it  was  com- 
petent for  him  to  testify  as  to  what  his  intention  was  in  committing 
the  alleged  assault  and  battery.  Zimmermann  v.  Marchland,  23 
Ind.  474,  overruled  on  this  point;  53  Ind.  420.  See  Id.  595 ;  36 
Id.  280. 

Negative  averment. — The  state  is  not  bound  to  prove  a  negative 
averment.     52  Ind.  516  ;'  49  Id.  555  ;  7  Blackf.  99. 

Impeachment  of  witness  who  is  a  defendant. — Where,  on  the  trial 
of  a  criminal  action,  the  defendant  testifies  in  his  own  behalf,  the 
state  may  give  evidence  to  impeach  him,  by  showing  that  his  char- 
4U2ter  for  truth  is  bad.     51  Ind.  14. 
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Husband  and  wife. — ^Where  a  husband  and  wife  are  indicted  for 
marder,  the  declarations  of  the  husband  are  not  admissible  in  evi- 
dence against  the  wife.    50  Ind.  557. 

Part  of  conversation. — On  the  trial  of  a  criminal  cause,  where  a 
conversation,  part  of  which  is  admissible  in  evidence,  contains  ad- 
missions tending  to  show  that  the  defendant  was  charged  with,  or 
was  guilty  of,  a  similar  offense  before,  the  whole  conversation  may 
be  given,  if  it  can  not  be  separated,  but  the  jury  should  be  instructed 
that  the  admissions  should  not  be  considered  for  any  purpose  con- 
nected  with  the  guilt  or  innocence  of  the  defendant,  or  the  extent 
of  punishment,  if  found  guilty.     49  Ind.  124. 

Impeachment  of  toitness, — In  a  criminal  cause,  a  witness  can  not 
be  impeached  or  sustained  by  proof  of  general  moral  character. 
See  as  to  impeachment,  21  Ind.  329  ;  33  Id.  418  ;  14  Id.  139,  595 ; 
13  Id.  70,  434  ;  51  Id.  14  ;  45  Id.  468 ;  32  Id.  145,  478 ;  31  Id.  492  j 
16  Id.  392 ;  10  Id.  69 ;  7  Blackf  186 ;  6  Id.  1,  299  ;  67  Ind.  331. 

Character  of  accused, — The  law  invests  every  person  accused  of 
crime  with  a  presumption  in  favor  of  good  character,  and  the  state^ 
can  not  offer  evidence  to  impeach  such  character,  until  the  accused 
has  put  his  general  character  in  issue,  by  offering  evidence  in  sup- 
port of  it.    49  Ind.  124.    See  57  Ind.  331. 

Same. — The  court  instructed  the  jury  that  if  they  found  the  de- 
fendant  guilty,  they  should  consider,  in  determining  the  measure^ 
of  punishment,  what  manner  of  criminal  he  was ;  whether  young 
in  crime  as  he  was  in  years,  or  young  in  years  and  old  in  crime; 
whether  he  had  been  seduced  into  the  commission  of  the  cri^tile,  or 
was  a  leader  in  crime  and  the  seducer  of  others  into  the  same  path. 
The  defendant  had  not  put  his  character  in  issue,  nor  was  there 
any  evidence  tending  to  show  that  he  had  been  guilty  of  other 
crimes.    Seld^  that  the  instruction  was  erroneous.    48  Ind.  163. 

Same. — ^In  a  criminal  prosecution,  the  defendant  can  not  prove 
particular  acts  of  his  good  conduct,  neither  can  the  state  prove 
particular  acts  of  his  bad  conduct,  but  proof  of  general  character  ia 
alone  admissible.    2  Ind.  91 ;  57  Id.  331. 

Same. — On  the  trial  of  an  indictment  for  an  offense,  charged  to* 
have  been  committed  in  one  county,  evidence  of  the  defendant'a 
having  committed  a  similar  offense  in  another  county  is  inadmis-* 
sible.     1  Blackf  96. 

Weight  of  evidence, — Whether  the  evidence  for  the  defendant  ia 
sufficient  to  overcome  that  for  the  state,  which  of  itself  is  sufficient 
to  justify  a  conviction  for  a  misdemeanor,  is  a  question  so  much 
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within  the  province  of  the  jury  that  the  supreme  court  will  not  re- 
verse the  judgment  on  the  weight  of  evidence.  48  Ind.  383.  See 
38  Ind.  136 ;  28  Id.  310. 

Copy  of  writing. — The  court  can  not  compel  the  defendant  in  a 
criminal  prosecution  to  produce  an  instrument  in  writing,  in  his 
possession,  to  be  used  in  evidence  against  him.    24  Ind.  500. 

Bill  of  exception, — Although  a  bill  of  exceptions  states  that  it 
contains  all  the  evidence  taken  in  the  cause,  it  will  not  be  deemed 
to  embrace  all  the  evidence  when  it  clearly  shows  on  its  face  that 
such  is  not  the  fact.    48  Ind.  432.     See  42  Ind.  483 

Same — Objection  to  evidence, — Where  the  ground  of  an  objection 
to  the  admission  of  evidence  on  the  trial  of  a  criminal  cause  is  not 
stated  or  pointed  out  to  the  court  below,  the  supreme  court  will  not 
examine  the  question  of  its  admissibility.    48  Ind.  483. 

Cross-examination. — Where,  on  the  trial  of  an  indictment  for 
larceny  in  the  stealing  of  a  coat,  a  witness  on  examination  in  chief 
has  detailed  part  of  a  conversation  with  the  defendant,  in  relation 
to  the  subject-matter  of  the  action,  on  cross-examination  it  is  com- 
petent to  introduce  all  that  was  said  in  the  conversation  material 
to  the  case.    39  Ind.  596. 

Same. — A  witness  having  testified,  in  such  an  action,  that  he  had 
charged  the  defendant  with  having  stolen  the  coat,  it  was  proper 
for  the  witness,  on  cross-examination,  to  give  the  answer  then  made 
by  defendant.     Ibid. 

Same — Seduction. — On  the  trial  of  a  defendant  on  an  indictment 
for  seduction  under  a  promise  of  marriage,  witnesses  who  have 
testified,  on  behalf  of  the  prosecution,  that  the  defendant  kept  com- 
pany with  the  female  alleged  to  have  been  seduced,  and  that  they 
walked  and  rode  together  a  few  times,  may  be  cross-examined  by 
the  defendant  for  the  purpose  of  proving  that  at  the  same  time 
other  men  kept  company  with  her  in  like  manner.    47  Ind.  17. 

Co-conspirator — Declaration. — On  the  trial  of  A.  for  an  assault 
and  battery  with  intent  to  commit  murder,  evidence  having  been 
given  tending  to  prove  a  conspiracy  between  A.  and  fi.  to  commit 
offenses  of  force  and  violence,  and  it  having  been  shown  that  B. 
was  the  active  assailant  in  the  assault  and  battery  in  question,  A. 
being  present  aiding  and  abetting  him,  evidence  was  received  of 
prior  declarations  of  B.  as  to  the  intended  course  of  conduct  of 
himself  and  A.  which  resulted  in  the  offense  for  which  A.  was  on 
trial.  Seldj  that  the  evidence  was  properly  admitted.  47  Ind. 
568. 
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As  to  coDBpiracy,  see  52  Ind.  475 ;  49  Id.  186 ;  14  Id.  232 ;  7  Id. 
3H2. 

Mitigating  circumstances  in  defense, — Where  a  defendant  is  on  trial 
for  a  crime,  he  may  give  evidence  of  the  fact  that,  prior  to  sach 
trial,  he  has  already  saflTered  imprisonment  in  the  county  jail  or 
sUite  prison,  whilst  under  arrest  and  awaiting  trial  for  the  charge 
upon  which  he  is  being  tried,  or  serving  a  previous  erroneous  sen- 
tence, and  the  court  or  jury  trying  such  cause  must  consider  this 
evidence  in  mitigation  of  the  punishment  to  be  inflicted  on  the  de- 
fendant.   54  Ind.  400.    See  Id.  561 ;  46  Id.  120. 

Reasonable  dotibt — ^In  civil  cases,  the  preponderance  of  evidence 
must  conCrol,  but  in  criminal  cases  and  prosecutions  for  misde- 
meanors, the  evidence  must  be  beyond  a  reasonable  doubt,  to  jus- 
tify a  conviction.  44  Ind.  237.  See  39  Id.  553;  33  Id.  203  j 
5  Blackf.  149,  579;  52  Ind.  309;  50  Id.  190;  49  Id.  248;  31 
Id.  492  ;  23  Id.  170 ;  19  Id.  170 ;  12  Id.  B70  ;  4  Blackf  552.  As  to 
the  definition  of  reasonable  doubt,  see  23  Ind.  170  ;  31  Id.  492 ;  52 
Id.  309 ;  58  Id.  293. 

Opinion  not  founded  on  knowledge. — The  mere  naked  opinion  of 
a  witness  that  common  brewer's  beer  is  intoxicating,  founded  upon 
no  knowledge  of  its  effects,  or  of  what  it  is  composed,  or  how  it 
is  made,  is  not  sufficient  to  show  that  it  is  intoxicating.  43  Ind. 
483. 

Subsequent  conduct  of  party  jointly  indicted, — When  A.  was  on 
trial  separately,  under  a  joint  indictment  against  him  and  £.,  for 
larceny,  it  was  error  in  the  court  to  permit  the  state  to  prove  the 
conduct  of  B.,  subsequent  to  the  alleged  commission  of  the  larceny 
described  in  the  indictment,  at  a  different  place,  and  while  the  de- 
fendant was  not  present.     42  Ind.  346. 

Declarations  of  third  party. — On  the  trial  of  an  indictment,  evi- 
dence of  statements  made  in  the  absence  of  the  defendant,  by  one 
not  connected  with  the  defendant  by  the  evidence,  is  not  admiss- 
ible, but  where  the  evidence  is  harmless,  or  favorable  to  the  de- 
fendant,  a  judgment  against  him  will  not  be  reversed  on  account 
of  the  admissions  of  such  evidence.     42  Ind.  490. 

JSame, — On  the  trial  of  a  prisoner  for  the  murder  of  A.,  the  court 
permitted  a  witness  to  detail  statements  made  to  him,  the  witness, 
by  one  B.,  in  the  absence  of  the  prisoner,  and  ten  days  before  the 
murder  was  perpetrated,  it  having  fir^t  been  proved  by  the  state 
that  the  prisoner  and  B.  were  present  at  and  participated  in  the 
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murder  of  A.    Jldd]  that  the  evidence  was  properly  admitted.    7 
Ind.  332. 

Same, — The  statement  of  a  third  party  that  he  is  the  one  who 
<X)mmitted  the  crime  charged  against  the  defendant,  is  not  com- 
petent evidence.     35  Ind.  460. 

Proof  of  lost  or  destroyed  property, — An  indictment  for  obtaining 
money  ander  a  false  pretense  set  out,  as  the  pretense,  a  bank 
check  without  date ;  and  it  was  averred  that  a  more  particular  de- 
flcription  of  the  check  could  not  be  given,  because  it  had  been  torn 
itnd  partially  destroyed  by  the  defendant.  On  the  trial,  a  check 
dated  "  Ja.  16,  1869,"  was  read  in  evidence,  over  the  defendant's  ob- 
jection. Meld,  that  the  admission  of  this  evidence  was  error.  33 
Ind.  159.    See  16  Id.  461 ;  10  Id.  404.    See  58  Ind.  8. 

Rebutting  testimony — Impeachment, — After  the  defendant  in  a 
•criminal  action  had  closed  his  evidence,  the  state  called  a  witness 
who  testified  that  the  general  character  of  a  certain  witness  who 
had  given  material  testimony  for  the  defendant,  by  whom  he  was 
introduced,  was  bad.  Meld^  that  after  the  state  had  closed  her  re- 
butting testimony,  the  defendant  was  entitled  to  introduce  another 
•competent  witness  to  testify  that  he  was  acquainted  with  the  gen- 
eral character  of  said  former  witness,  which  had  been  so  attacked, 
4knd  that  it  was  good.    33  Ind.  412. 

Rebutting  testimony, — Rebutting  testimony,  by  the  usual  course 
of  practice,  being  the  last  which  is  offered,  the  supreme  court 
would  hesitate  to  reverse  a  judgment  because  the  court  before 
which  the  cause  was  tried  refused,  after  the  rebutting  testimony 
was  closed,  to  admit  further  evidence.     7  Ind.  625. 

Declarations  of  injured  female. — On  the  trial  of  a  prosecution  for 
■assault  and  battery  with  intent  to  commit  a  rape,  statements  made, 
in  the  absence  of  the  defendant,  by  the  female  alleged  to  have  been 
so  injured,  not  allowed  to  testify  on  account  of  her  immature  ago, 
elicited  soon  after  the  transaction  by  questions  put  to  her  by  her 
parents,  are  not  admissible  in  evidence  to  prove  the  crime  charged. 
42  Ind.  81,     See  14  Ind.  573. 

Venue, — On  the  trial  of  a  criminal  action,  it  is  not  necessary  that 
the  venue  be  directly  proved,  if  the  right  venue  is  clearly  in- 
ferrable from  the  entire  evidence.     32  Ind.  384.    See  31  Id.  480. 

Declarations  in  extremis.    See  Murder, 

'Time, — Where  the  evidence  did  not  show  the  year  in  which  the 
offense  was  committed,  it  is  insufficient  for  conviction.  32  likSL, 
402. 
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AUbL — The  fabrication  of  an  alibi  is  a  circumstance  against  the 
accused  ;  but  where  the  evidence  tending  to  prove  the  alM  is  un- 
contradicted, the  witness  unimpea'ched,  the  facts  reasonable,  the 
lailoro  of  the  defendant  to  account  for  his  whereabouts  during  all 
the  time  within  which  the  offense  was  probably  committed  should 
not  be  taken  as  a  circumstance  tending  to  prove  his  guilt.  31  Ind. 
262. 

As  to  alibi,  see  51  Ind.  172  ;  50  Id.  190,  516 ;  49  Id.  248 ;  48  Id. 
483  ;  46  Id.  311 ;  42  Id.  373 ;  38  Id.  277 ;  29  Id.  442;  12  Id.  670 ; 
6  Id.  490  ;  58  Id.  530. 

Insanity, — As  to  the  law  of  evidence  in  insanity,  see  31  Ind.  492, 
485  ;  35  Id.  80  ;  33  Id.  543 ;  19  Id.  170 ;  58  Id.  182. 

Separation  of  witnesses, — ^Is  in  the  discretion  of  court.  See  14 
Ind.  327  ;  2  Id.  435. 

Voluntary  drunkenness, — As  to  the  law  of  evidence  on  this  sub- 
ject, see  31  Ind.  492  ;  16  Id.  428 ;  14  Id.  420 ;  26  Id.  422 ;  40  Id. 
263  ;  58  Id.  182. 

Name  unknoum. — ^Where  an  indictment  states  that  the  Christian 
or  '*  given ''  name  of  the  defendant  is  unknown  to  the  grand  jury, 
and  there  is  no  proof  of  the  allegation  on  the  trial,  there  can  be  no 
conviction.    30  Ind.  115. 

Circumstantial  evidence. — To.  sustain  a  conviction  for  murder 
upon  circumstantial  evidence,  the  facts  proved  must  be  susceptible 
of  explanation  upon  no  reasonable  hypothesis  consistent  with  the 
innocence  of  the  accused.  It  is  not  enough  that  the  mystery  of 
the  crime  can  not  be  solved  from  the  evidence,  except  upon  the  sup- 
position of  the  defendant's  guilt.  29  Ind.  394.  See  7  Id.  326 ;  48 
Id.  109 ;  16  Id.  9  ;  5  Blackf  579  ;  58  Id.  530. 

Admissions  of  accused, — The  deliberate  admissions  of  a  party, 
made  under  oath,  while  giving  testimony  as  a  witness  in  a  cause, 
are  sufficient,  without  corroborative  evidence,  to  support  a  convic- 
tioti  for  a  felony.     26  Ind.  89. 

Same. — On  a  trial  for  bigamy,  the  admissions  of  defendant  may 
be  given  in  evidence  to  prove  his  marriage.     16  Ind.  352.. 

Same. — ^If  evidence  of  the  statement  of  a  person  accused  of  a 
crime  tending  to  show  his  guilt  be  objected  to  on  the  ground  that 
the  statement  was  made  under  the  expectation  of  a  benefit,  etc , 
but  it  appear  to  the  court  from  the  statement  itself,  etc.,  that  it  was 
not  made  ender  such  expectation,  the  objection  must  fail.  5  Biackf. 
576. 


TRIAL,  AND   PROOBBDINOS  INOIDBNT  THBRBTO.  411 

Trwl. 

As  to  admissions,  see  54  iDd.  359  ;  49  Id.  124;  48  Id.  21,  109; 
47  Id.  568 ;  46  Id.  459 ;  39  Id.  596 ;  38  Id.  89  ;  36  Id.  280 ;  32  Id. 
145,  478;  26  Id.  89  ;  16  Id.  352  ;  13  Id.  434  ;  2  Id.  135. 

Character  of  injured  party, — Where  defendant's  counsel,  on  trial 
of  un  indictment  for  murder,  asked  the  qaestioD,  "  Do  you  know 
the  general  character  of  the  deceased,  when  he  was  intoxicated, 
from  the  report  of  his  neighbors?*'  the  court  properly  refused  to 
permit  it  to  be  answered.    23  Ind.  231. 

Self-defense, — As  to  the  law  of  evidence  of  self-evidence,  see  21 
Ind.  23  ;  51  Id.  407,  453 ;  45  Id.  518 ;  24  Id.  151 ;  19  Id.  48  ;  23  Id. 
231 ;  24  Id.  151 ;  43  Id.  371 ;  56  Id.  122 ;  57  Id.  80  ;  58  Id.  293. 

Examination  of  defendant,— ^j  the  statute  (Acts  1873,  p.  228), 
the  defendant  in  a  criminal  action  must  be  allowed  to  testify  as* 
other  witnesses,  and  his  counsel  should  be  allowed  to  interrogate 
him  as  in  case  of  other  witnesses.    50  Ind.  514. 

See  under  the  old  law,  on  the  subject  of  examination  of  defendant, 
17  Ind.  488 ;  15  Id.  249  ;  6  Id.  495. 

Materiality. — As  a  general  rule,  evidence  should  not  be  given,. 
either  in  criminal  or  civil  cases,  which  does  n(ft  directly  tend  to  the 
proof  or  disproof  of  the  matter  in  issue.  12  Ind.  18. 

Same, — Under  this  rule,  the  facts  given  to  the  jury  in  a  criminal 
case  should  consist  exclusively  of  the  transaction  which  forms* 
the  subject  of  the  indictment.    Ibid. 

Same, — The  prosecution  can  not  prove  another  distinct  ofEense- 
for  the  purpose  of  raising  an  inference  that  the  accused  is  guilty  of 
the  offense  charged.    Ibid. 

Evidence  of  an  accomplice — May  convict  on, — The  evidence  of  an 
accomplice  should  be  carefully  scrutinized  by  the  court  and  jury  \ 
yet  the  jury  may  convict  upon  such  evidence,  even  though  it  bo 
unsupported  by  any  corroborating  testimony.    7  Ind.  326. 

Motion  to  instruct  prosecutor  to  call  certain  witnesses, — The  over- 
ruling of  a  motion  made  by  the  defendant,  that  the  court  instruct 
the  prosecuting  attorney,  who  had  closed  his  evidence,  to  call  cer- 
tain witnesses,  then  present,  is  not  error.  8  Blackf.  101.  See  57 
Ind.  26. 

Assignment  of  error, — The  overruling  of  an  objection  to  illegal 
testimony  offered  can  not  be  assigned  for  error,  if  no  such  testi* 
mony  was,  in  fact,  introduced.    5  Blackf.  576. 

Eocperts, — Three  witnesses,  persons  of  skill,  testified  to  the  gen- 
uineness and  value  of  the  bank  note.  It  was  proved  that  the  pris* 
oner  passed  the  note  in  payment  for  oej^in  goods  and  received  tho 
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proper  change.  Sdd,  that  this  was  ample  proof  of  the  valiie  and 
genuineness  of  the  note ;  and  saiBcient  prima  facie  evidence  of  the 
existence  of  the  bank.    2  Ind.  132. 

Popular  opinion — Ergot — The  court  permitted  the  state  to  prove 
that  it  was  the  popular  opinion  that  ergot  would  produce  abortion. 
The  evidence  showed  that  ergot  was  administered  to  the  deceased 
shortly  before  her  death.  Held,  that  the  fact  proved  might  show  a 
motive  for  administering  it,  and  the  intention  with  which  it  was 
done,  and  hence  was  admissible.    2  Ind.  617. 

Medical  books, — Medical  books  are  not  admissible  as  evidence, 
but  medical  men  may  give  their  opinions  as  witnesses,  which  opin- 
ion may,  in  a  measure,  be  founded  on  the  contents  of  standard 
medical  books  as  a  part  of  their  general  knowledge.    Ibid. 

lies  gestce. — Declarations  which  form  a  part  of  the  transaction  are 
not  hearsay,  and  are  admissible.    57  Ind.  46. 

VARIANCE. 

Forgery,' — On  the  trial  of  the  defendant  on  an  indictment  for  the 
forgery  of  a  promis^ry  note,  the  plaintiff  offered  in  evidence  such 
note,  which  differed  from  the  copy  thereof  in  such  indictment,  in 
that  it  lacked  the  words  "  and  notice  of  protest "  as  set  out  in  a 
•clause  of  such  copy,  reading  ^*  the  drawers  and  indorsers  sev- 
erally waive  presentment  for  payment,  protest,  and  notice  of  pro- 
test, and  non-payment  of  this  note."  Meld,  that  such  variance  was 
fatal,  and  that  such  note  was  not  admissible  in  evidence.  54  Ind. 
158. 

Pigeon-hole  and  Jenny  Idnd  tables. — Indictment  under  the  act  of 
March  8,  1873  (Acts  1873,  Beg.  Sees.  30),  charging  the  defendant 
with  having  the  care  and  management  of  a  pigeon-hole  table,  and 
suffering  and  allowing  a  person  named,  under  the  age  of  twenty- 
one  years,  to  play  a  game  of  pigeon-hole  thereon  with  another 
person  named,  said  table  not  being  kept  or  used  in  a  private  fam- 
ily. On  the  trial,  it  was  proved  that  the  table  on  which  the  game 
in  question  was  played  was  not  a  pigeon-hole  table,  but  was  a  Jenny 
Lind  table ;  and  the  two  kinds  of  tables  and  the  games  played 
thereon  were  shown  to  be  substantially  different.  Seld,  that  there 
was  a  fatal  variance.    51  Ind.  73. 

Liquor  law. — An  indictment  charging  an  unlawful  sale  of  intozi- 
cating  liquors  to  A.,  is  not  sustained  by  proof  of  a  joint  sale  to  A. 
.and  B.    48  Ind.  38. 

As  to  material  variance  between  allegation  and  proof,  see  fur* 
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ther:  33  Ind.  159,  215,  514;  32  Id.  55;  31  Id.  514;  26  Id.  155, 
495  ;  21  Id.  288 ;  20  Id.  444 ;  7  Id.  593 ;  6  Id.  59  ;  3  Id.  573,  403  ; 
2  Id.  499  ;  8  Blackf.  403,  200 ;  7  Id.  324,  325,  456,  553  ;  6  Id.  449, 
489,  438 ;  5  Id.  174 ;  4  Id.  171, 152 ;  3  Id.  326 ;  1  Id.  193 ;  4  Ind. 
94 ;  15  Id.  433  ;  23  Id.  21 ;  26  Id.  234 ;  42  Id.  161 ;  48  Id.  38 ;  52 
Id.  167;  57  Id.  109. 

Name. — ^Where  the  indictment  charged  the  sale  to  have  been 
made  to  William  Dillon,  proof  that  it  was  made  to  William  P.  Dil- 
lon, was  not  a  material  variance.    32  Ind.  215. 
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CHAPTER  V. 

YBBDIGT  AKD  JUDOMSNT  AND  FBOCE1EDING6  THSBBOK. 

«aCT10V.  IBOTIOll. 

1.  Verdict.  2.  Judgment  and  execation. 

Sec.  1.    Vbrdict. 

Verdict,  how  returned. 

Sec.  115.  When  the  jury  have  agreed  upon  their  verdict, 
they  must  he  conducted  into  court  hy  the  officer  having  them 
in  charge.  Their  names  must  then,  be  called,  and  if  all  ap- 
pear, their  verdict  must  be  rendered  in  open  court.  If  all  do 
not  appear,  the  rest  must  be  discharged  without  giving  a  ver- 
dict, and  the  cause  must  be  tried  again  at  the  same  or  next 
term.     2  R.  S.  403. 

What  jury  shall  find. 

Sec  116.  When  the  defendant  is  found  guilty,  the  jury 
must  state  in  their  verdict  the  amount  of  fine,  and  the  punish- 
ment to  be  inflicted.    2  R.  S.  404. 

Form  of  verdict. — Under  an  iodictmontfor  an  assault  and  battery 
with  intent  to  commit  a  rape,  in  which  an  assault  and  battery  is 
well  charged,  but  the  charge  of  the  intent  is  insufficient,  a  verdict 
in  which  the  defendant  is  found  guilty,  not  only  of  the  assault  and 
battery,  but  also  of  the  felonious  intent,  is  contrary  to  law.  50 
Ind.  284. 

Same — Disfranchisement. — Where,  on  a  conviction  for  grand  lar- 
ceny, the  jury  fail  to  fix  the  period  of  disfranchisement  and  in- 
capacity to  hold  office,  the  verdict  is  defective,  and  a  judgment  dis- 
franchising the  defendant  is  erroneous.     28  Ind.  393. 

Same. — On  a  trial  upon  an  information  for  grand  larceny,  there 
was  a  verdict  of  guilty,  and  that  the  defendant  be  imprisoned  in 
the  state  prison  for  one  year,  etc.  After  the  verdict  was  entered, 
the  defendant  moved  for  his  discharge,  on  the  ground  that  the  ver- 
dict was  defective  in  fixing  the  penalty  at  one  year  in  the  state 
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prisoB,  whon  the  shorteet  term  fixed  by  the  Btatnte  for  grand  lar- 
ceny is  two  years.  Held,  that  as  the  jury  might,  under  the  statute, 
have  found  the  defendant  guilty  of  petit  larceny,  and  have  imposed 
the  exact  penalty  they  did,  he  was  not  prejudiced  in  his  substantial 
rights,  and  was  not  entitled  to  his  discharge.    27  Ind.  470. 

Same — Murder, — Under  an  indictment  for  murder,  the  defend- 
ant may  be  convicted  of  manslaughter.  In  such  case  a  verdict  will 
be  sufficient  which  merely  finds  the  defendant  guilty  of  man- 
slaughter, and  assesses  his  punishment.     18  Ind.  409. 

Same, — ^Indictment  for  murder.  The  verdict  found  the  defend- 
ant guilty  of  manslaughter,  without  adding  the  words  "as  charged 
in  the  indictment.  Held,  that  there  was  nothing  in  the  objection. 
7  Ind.  271. 

Same. — Indictment  charging  the  prisoner,  Thomas  Kennedy,  with 
murder  in  the  first  degree.  Verdict :  **  We,  the  jury,  do  say  and 
find  that  Thomas  Kennedy  is  guilty  in  manner  and  form  as  he 
stands  charged  in  the  indictment,  and  that  he  shall  be  imprisoned 
in  the  state  prison,  and  kept  at  hard  labor,  during  life.*'  The  act 
of  1843,  in  force  when  the  verdict  was  rendered,  provided  that  upon 
an  indictment  for  murder  in  the  first  degree,  the  jury  might  find  the 
defendant  not  guilty  of  the  crime  in  the  degree  charged  in  the  in- 
dictment^ and  might  find  him  guilty  of  such  murder  in  the  second 
degree,  or  they  might  find  him  guilty  of  manslaughter.  Held, 
that  the  verdict  showed  with  sufficient  certainty  that  the  prisoner 
was  found  guilty  of  murder  in  the  first  degree.     6  Ind.  485. 

When,  under  the  act  in  question,  the  jury,  under  a  single  count 
charging  murder  in  the  first  degree,  find  the  prisoner  guilty  of 
murder  in  the  second  degree,  the  verdict  should  specifically  name 
the  offense  of  which  he  is  found  guilty.     Ibid. 

General  verdict  where  there  are  several  counts, — A  general  verdict 
of  guilty  on  an  indictment  containing  several  counts  is  equivalent 
to  a  verdict  of  guilty,  as  the  defendant  stands  charged  in  the  in- 
dictment, in  each  and  every  count  thereof.    45  Ind.  550. 

The  defendant  may  be  acquitted  as  to  one  of  two  distinct  charges 
in  an  indictment  and  found  guilty  of  the  other.     1  Blackf.  37. 

General  verdict  fining  defendant. — If  the  jury,  in  an  indictment 
for  a  misdemeanor,  instead  of  finding  the  defendants  guilty  and  as- 
sessing the  fine,  merely  say,  "  We  fine  the  defendants  ten  dollars 
each,"  the  verdict  will  not  authorize  a  judgment  against  the  parties 
charged.     1  Blackf.  28. 

Same, — In  an  indictment,  under  the  statute  of  1816,  charging 


416  CRIMINAL  PROCBDUBB. 


Verdict. 


tbe  defendant  in  the  same  coant  with  playing  cards  in  a  tavern 
and  betting,  the  jnry  found  him  guilty  of  tbe  playing,  but  not 
guilty  of  betting.    Heldy  that  the  verdict  was  saffictent.     Id.  33. 

Return  of,  on  Sunday. — A  verdict  may  be  returned  on  Sunday ; 
and  the  court  may  sit  on  that  clay  to  receive  it,  and  to  receive  any 
motion  or  order  touching  it,  and  the  discharge  of  the  jury  render- 
ing it.     14  Ind.  39. 

Sealing  up  verdict  and  returning.    See  11  Ind.  569. 

Defective  verdict. — Upon  the  trial  of  an  indictment  for  murder  in 
the  first  degree,  the  jury  found  a  verdict  as  follows :  "  We,  the  jury, 
find  the  defendant  gailty  of  manslaughter,  and  sentence  him  to 
imprisonment  in  the  state  prison  for  three  years  at  hard  labor." 
Meldy  that  the  verdict  was  not  defective  in  omitting  to  specify  that 
the  defendant  was  found  guilty,  *'  as  charged  in  the  indictment." 
3  Ind.  438. 

Informal  verdict  may  he  corrected. — K  the  verdict  against  the  de- 
fendant on  an  indictment  be  informal,  the  jury  may  alter  it  on 
motion  of  the  prosecuting  attorney,  with  the  consent  and  in  pres- 
ence  of  the  court,  so  as  to  give  it  the  form  of  a  general  verdict  of 
guilty.    4  Blackf.  101. 

Larceny. — Verdict  as  follows :  "  We,  the  jury,  find  the  defendant 

guilty  as  charged  in  the  indictment,  and  that  be  be  sentenced  to  the 

state  prison  for  a  term  of  two  years.    Held^  substantially  good.    14 

Ind.  420. 

Forms  of  verdict. 
[Title^  etc.,  as  before."] 

We,  the  jury,  find  the  defendant  gailty  as  he  stands  charged  in 

the  indictment,  and  assess  his  punishment  at . 

,  Foreman. 

Verdict  of  not  guilty. 

We,  the  jury,  find  the  defendant  not  guilty. 

,  Foreman. 

Verdict  of  guilty  of  one  count. 

We,  the  jury,  find  the  defendant  guilty  of ,  as  he  stands 

charged  in  the count  of  the  indictment,  and  not  guilty  on'  the 

count,  and  we  assess  his  punishment  at . 

,  Foreman. 
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Seo.  2.    Judgment  and  Execution. 

Sec.  122.  After  verdict  of  guilty,  or  finding  of  the  courts 

against  the  defendant,  if  the  judgment  be  not  arrested,  or  a 

new  trial  granted,  the  court  must  pronounce  judgment.    2  R. 

S.  406. 

Defendant  to  be  present,  except,  etc. 

Sec  123.  For  the  purpose  of  judgment,  if  the  coliviction 
be  for  an  ofTense  punishable  by  imprisonment,  the  defendant 
must  be  personally  present ;  if  for  a  fine  only,  he  must  be- 
personally  present,  or  some  responsible  person  must  under- 
take for  him  to  replevy  the  judgment  and  costs;  judgment 
may  then  be  rendered  in  his  absence.    Ibid. 

If  in  custody,  to  be  brought  into  court. 

Sec  124.  When  the  defendant  is  convicted  of  any  offense, . 
if  he  be  in  custody,  the  court  may  direct  the  officer  in  whose 
custody  he  is,  to  bring  him  before  it  for  judgment.    Ibid. 

Warrant  to  issue  if  defendant  does  not  appear. 

Sec  125.  If  in  any  case  the  defendant  is  not  present  when 

his  personal  attendance  is  necessary,  the  court  may  order  the 

clerk  to  issue  a  warrant  for  his  arrest,  which  may  be  served  in 

any  county  of  this  state,  as  a  warrant  of  arrest  in  other  cases.. 

Ibid. 

Defendant  to  be  asked  if  he  has  anything  to  say,  etc. 

Sec  126.  When  the  defendant  appears  for  judgment,  he 
must  be  informed  by  the  court  of  the  verdict  of  the  jury,  and 
asked  whether  he  have  any  legal  cause  to  show  why  judg- 
ment should  not  be  pronounced  against  him.    Ibid. 

Judgment  rendered. 

Sec  127.  If  no  sufficient  cause  be  alleged  or  appear  to  the 
court  why  judgment  should  not  be  pronounced,  it  shall  there- 
upon be  rendered.    Ibid. 
27 
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Fine  and  costs. 

Sec.  128.  When  the  defendant  is  adjudged  to  pay  any  fine 
and  costs,  the  court  shall  order  him  to  be  committed  to  the 
Jail  of  the  county  until  the  same  are  paid  or  replevied.    Ibid. 

ExectUion, 

Sec  129.  Upon  a  judgment  for  fine  and  costs,  execution 
«hall  be  issued  against  the  property  of  the  defendant,  and  re- 
turned in  the  same  manner  as  in  civil  actions.    Id.  407. 

Fifty  cents  per  day  allowed  prisoner^  when  imprisoned  for  fine^  etc^ 

Sec.  130.  Any  person  imprisoned  for  failure  to  pay  or  re- 
plevy any  fine  or  costs,  may  be  ordered  to  be  discharged  by 
the  court,  or  by  the  judge  of  any  court,  after  being  impris- 
oned one  day  for  every  fifty  cents  of  the  fine  and  costs,  if  it 
.appear  by  satisfactory  proof  that  such  person  is  unable  to 
pay  or  replevy  the  same;  but  execution  may  issue  against  the 
j)roperty  of  the  defendant  as  on  other  judgments.    Ibid. 

Stay  of  execution — How  enforced^  etc. 

Sec  131.  Every  defendant,  in  a  criminal  action,  against 
-whom  a  judgment  has  been  rendered,  may  stay  the  execution 
for  the  fine  assessed  and  costs  for  ninety  days  from  the  ren- 
dition of  the  judgment,  by  entering  replevin  bail  in  like  man- 
ner as  is  provided  in  civil  actions ;  the  entry  of  replevin  bail 
lias  the  same  force  as  in  civil  actions.     Ibid. 

How  deaih  penalty  inflicted. 

Sec  132.   The  punishment  of  death,  prescribed  by  law, 
must  be  inflicted  by  hanging  by  the  neck,  at  such  time,  not 
less  than  fifteen  days  after  conviction,  as  the  court  may  ad- 
judge.   Ibid. 

Respite, 

Sec  133.  When  execution  of  such  sentence  is  respited  to  a 
farther  day,  by  the  governor,  the  sheriff  must  note  the  same 
•on  the  warrant,  and  the  defendant  must  be  detained  in  cus- 
tody until  the  day  to  which  the  respite  is  granted,  at  which 
time  the  sheriff,  unless  the  judgment  is  reversed  or  the  de- 
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fendant  pardoned,  must  execute  the  sentence  between  the 
hours  specified  in  the  judgment,  and  return  the  warrant  with 
the  respite.    Ibid. 

Manner  of  executing  death  penalty. 
Sec.  184.  The  sentence  of  death  shall  be  executed  in  some 
private  inclosure  as  near  to  the  jail  as  possible.  The  sheriff 
-shall  invite  to  be  present  at  the  execution,  by  at  least  three 
days*  notice,  the  prosecuting  attorney,  clerk  of  the  court,  to- 
gether with  two  physicians  and  twelve  reputable  citizens,  to 
be  selected  by  him.  He  must  also,  at  the  request  of  the  de- 
fendant, permit  any  minister  of  the  gospel,  whom  the  defend- 
ant may  name,  and  any  of  his  relatives,  to  attend  the  exe- 
cution ;  and  also  such  peace  oflScers  as  the  sheriff  may  deem 
proper,  No  person  other  than  those  mentioned  in  this  sec- 
tion can  be  present  at  the  execution,  nor  can  any  person  under 
4ige  be  allowed  to  witness  the  same.     Ibid. 

State  prison. 

Sec.  135.  When  any  person  is  convicted  and  sentenced  to 
imprisonment  in  the  state  prison,  the  clerk  must,  without  de- 
lay, certify  under  the  seal  of  the  court,  a  copy  of  the  judg- 
ment to  the  sheriff.    Id.  408. 

V 

Sheriff  to  convey  convict. 

Sec  136.  The  sheriff'  must,  as  soon  as  practicable,  convey 
the  convict  to  the  state  prison,  and  deliVer  him  to  the  keeper 
thereof,  with  the  copy  of  the  judgment,  and  take  from  the 
ieeper  a  receipt  for  the  convict     Ibid. 

Power  of  sheriff  in  premises. 

Sec  137.  The  sheriff,  in  conveying  a  convict  to  tfie  state 
prison,  may  demand  the  assistance  of  any  sheriff,  jailor,  or 
•citizen,  and  the  use  of  any  jail  in  any  county  through  which 
lie  may  pass,  as  occasion  may  require.    Ibid. 

Court  may  require  defendant  to  keep  the  peace. 

Sec  138.  In  case  of  a  conviction  for  an  offense  not  punish- 
able by  death  or  imprisonment  in  the  state  prison,  in  addition 
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to  the  panishment  required  by  law,  the  court  may  require  the- 
defendant  to  enter  into  a  recognizance,  with  surety,  in  a  rea- 
sonable sum,  to  keep  the  peace  for  any  time  not  exceeding^ 
one  year,  or,  in  default  thereof,  to  stand  committed.     Ibid. 

Confession. — After  a  plea  of  guilty,  or  a  confession  of  guilt  in 
open  court,  no  finding  is  necessary,  but  the  judgment  follows  the 
plea  or  confession.    36  Ind.  406. 

Judgment  without  relief,  etc, — ^A  direction  in  a  judgment  in  a 
criminal  action,  that  the  fine  and  costs  adjudged  against  the  de- 
fendant be  collected  without  appraisement,  is  erroneous.  -32  Ind. 
384. 

Joint  judgment. — ludictment  against  A.,  B.,  and  C.  for  failing  to* 
discharge  their  duty  as  county  commissioners,  etc.  The  defend- 
ants pleaded  guilty,  and  a  judgment  was  rendered  against  thorn,, 
that  they  make  their  fine  in  a  certain  sum  to  the  state.  Heldy 
that  this  judgment  being  joint  was  erroneous.     7  Blackf.  494. 

Judgment  must  be  certain  and  final. — In  an  indictment,  the  judg- 
ment on  a  verdict  of  guilty,  must  not  be  dependent  on  any  con- 
tingency, nor  subject  to  any  future  desision,  but  must  be  certain 
and  final.     1  Blackf.  37. 

Absence  of  defendant. — The  defendant,  in  a  criminal  case,  may 
waive  his  right  to  be  present  when  the  witnesses  are  examined; 
and  if  he  voluntarily  absent  himself  without  leave,  he  will  be 
deemed  to  have  done  so.     14  Ind.  39. 

In  this  case,  the  defendantand  his  counsel  having  absented  them- 
selves, the  court  issued  a  bench  warrant  for  the  defendant,  and, 
after  appointing  counsel  for  the  defendant,  proceeded  to  the  exam- 
ination of  witnesses  in  his  absence.  Held,  that  there  was  no  er- 
ror.    Ibid. 

Escape. — If  the  defendant  escapes  after  sentence,  and  before  ex- 
ecution, he  may  be  retaken,  brought  into  court,  identified,  and  re- 
sentenced.    16  Ind.  357  ;  2  Id.  608. 

Imprisonment  for  debt. — Neither  the  fine  nor  costs  adjudged  against 
a  defendant,  because  of  his  criminal  act,  are  within  the  meaning  of 
the  constitutional  provision  forbidding  imprisonment  for  debt.  23^ 
Ind.  127,  132.     See  31  Id.  370. 

Capital  punishment. -^ThQ  statute  authorizing  capital  punishment 
in  cases  of  murder  is  not  unconstitutional.     7  Ind.  332,  338. 

Judgments  on  sufficient  and  insufficient  counts. — Where  a  defendant 
is  found  guilty  generally,  on  an  indictment  containing  both  suffi- 
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-cieDt  and  insufficient  paragraphs,  a  judgment  of  conviction  may 
be  rendered ;  but  where  he  is  found  guilty  on  several  paragraphs, 
specifically,  of  which  any  one  is  insufficient,  a  judgment  of  convic- 
tion is  erroneous.    58  Ind.  567. 

Form. — A  judgment  that  "  it  is  considered  by  the  court,  that  the 
defendant  do  make  his  fine  to  the  State  of  Indiana,  in  the  sum  of," 
etc.,  '*  pay  costs,  and  stand  committed,"  etc.,  is  sufficient.     57  Ind. 

428. 

Entry — Form  of  judgment — Whole  record, 

[_Titley  etc.y  as  before.'] 

Now  comes  the  prosecuting  attorney,  and  the  defendant  being 
brought  into  court,  in  the  custody  of  the  sheriff,  comes  in.  his  own 
proper  person,  and  also  by  CD.,  his  attorney.  And  the  defendant, 
being  solemnly  arraigned  herein,  in  manner  and  form  as  required 
by  law,  for  plea  to  the  indictment  herein  says,  he  is  not  guilty  as 
therein  charged,  and  puts  himself  upon  the  country.  And  now 
•come  the  jurors  of  the  jury,  to-wit,  A.  B.,  etc.  [giving  their  names], 
twelve  good  and  lawful  men,  householders  or  freeholders,  and  legal 
voters  of  the  county,  who  are  duly  sworn  to  try  said  cause.  And 
the  said  jury,  having  heard  the  evidence  and  arguments  of  coun- 
sel, and  being  duly  charged  and  instructed,  now  retire  to  their 
room,  in  charge  of  a  sworn  bailiff,  for  deliberation.  And  now,  the 
said  jury,  after  due  deliberation,  return  into  court  the  following 
verdict,  to-wit  [here  insert  the  verdict  verbatim].  And  the  defend- 
ant being  duly  informed  by  the  cou^t  of  the  verdict  of  the  jury, 
and  inquired  of  if  he  had  anything  to  say  why  judgment  should 
not  be  pronounced  against  him  ;  and  having  nothing  but  what  he 
bath  already  said  [or,  and  showing  no  good  and  sufficient  cause 
why  judgment  should  not  be  pronounced].  It  is,  therefore,  con- 
sidered that  the  defendant  is  guilty  as  he  stands  charged  in  the 
indictment;  that  he  be  [here  continue  in  the  language  of  the  verdict], 
4ind  that  he  pay  the  costs  of  this  prosecution,  and  stand  committed 
4intil  the  fine  and  costs  herein  are  paid  or  replevied. 

Trial  by  court — Judgment 

[Title,  etc.,  as  before.] 

Now  comes  the  prosecuting  attorney,  on  behalf  of  the  state,  and 
the  defendant  comes  also,  both  in  his  own  proper  person  and  by  C. 
D.,  his  attorney ;  and  said  defendant  being  duly  arraigned  for  plea 
to  the  indictment  herein,  says  he  is  not  guilty.  And  this  cause  is 
now  by  agreement  submitted  to  the  court,  without  the  intervention 
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of  a  jniy.  And  the  court,  having  heard  the  evidence  and  being* 
sufficiently  advised,  finds  the  defendant  gailly  as  charged  in  the  in- 
dictment,  and  aosoqooo  his  punishment  at,  etc.  It  is  therefore  con- 
sidered that  the  defendant  is  guilty  as  he  stands  charged  in  the  in- 
dictment, that  he  [^gtc.,  as  in  preceding  farm]. 

Judgment  an  plea  af  guUty. 

[Title^  etc.,  as  befare."] 

Now  comes  the  prosecuting  attorney,  on  behalf  of  the  state,  and 
the  defendant  comes  also,  and,  being  duly  arraigned  for  plea  to  the^ 
indictment  herein,  says  he  is  guilty  as  therein  charged.  It  is  there- 
fore considered  that  the  defendant  is  guilty  as  charged  in  the  in- 
dictment, that  be  be  [etcl,  as  befare.'] 

Sentence  af  hanging. 

[Title,  etc.,  as  befare."] 

[Becard  af  trial,  etc.,  as  before.'] 

It  is  therefore  considered  by  the  court,  that  the  defendant,  C.  I>.,. 
is  guilty  of  murder  as  be  stands  charged  in  the  indictment,  and 
that  he  suffer  the  penalty  of  death  :  That  be  be  taken  hence  to  the 

jail  of  this  county,  and  be  therein  confined  until  the day  of 

,  A.  D.  18 — ;  and  that  on  that  day  he  be  taken  thence  by  the 

sheriff  to  the  place  of  execution,  which  place  of  execution  shall  be 

in  the  yard  of  said  jail,  and  there,  between  the  hours  of and 

of  said  day,  he  be  hanged  by  the  neck  until  he  is  dead. 
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tEonax.  8X0TX0V. 

1.  New  trial.  8.  Appeals. 

2.  Motion  in  arrest  of  judgments. 

Sec.  1.  New  Trial* 

What  is  a  new  trial. 

Beo.  140.  A  new  trial  is  a  re-examinatioD  of  the  iasne  in 
the  same  court.    2  R.  S.  408. 

Effect  of  granting. 

Sec.  141.  The  granting  of  a  new  trial  places  the  parties  in 
the  same  position  as  if  no  trial  had  been  had ;  the  former  ver- 
dict can  not  be  used  or  referred  to,  either  in  the  evidence  or 

argument.    Ibid. 

Cause  for. 

Sec.  142.  The  court  may  grant  a  new  trial  for  the  following 
causes,  or  any  of  them : 

First.  When  the  jury  has  received  any  evidence,  paper, 
or  document  not  authorized  by  the  court,  or  the  court  has 
admitted  illegal  testimony,  or  for  newly  discovered  evidence. 

Second.  When  the  jury  have  separated  without  leave  of  the 
court  after  retiring  to  deliberate  upon  their  verdict,  or  have 
been  guilty  of  any  misconduct  tending  to  prevent  a  fair  and 
due  consideration  of  the  case. 

Third.  When  the  verdict  has  been  decided  by  means  other 
than  a  fair  expre^ion  of  opinion  on  the  part  of  all  the  jurors. 

Fourth.  When  the  court  has  misdirected  the  jury  in  a  ma- 
terial matter  of  law. 

Fifth.  When  the  verdict  is  contrary  to  law  and  evidence ; 
but  not  more  than  two  new  trials  shall  be  granted  for  this 
caose  alone.    2  B«  S.  409. 


/ 
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When  application  made. 

Sec.  143.  The  application  for  a  new  trial  must  be  made  be- 
fore judgment.     Ibid. 

Form  of  motion — Catise  for  new  trial. — Motion  for  a  new  trial  in 
a  criminal  action  assigning  as  cause,  that  'Hhe  jury  has  received 
evidence  that  was  illegal,  admitted  by  court.''  Seld^  that  this  was 
too  indefinite.     53  Ind.  343. 

Separate  trial. — The  refusal  of  the  court  below  to  grant  a  sepa- 
rate trial,  when  required,  to  a  defendant  indicted  jointly  with 
others,  is  not  one  of  the  statutory  causes  for  a  new  trial ;  and, 
hence,  the  exception  to  such  error  may  be  saved  by  a  bill  of  ex- 
ceptions, and  the  refusal  assigned  for  error  in  the  supreme  court. 
39  Ind.  473. 

Indictment  charging  distinct  offenses. — Indictment  charging  that, 
at,  etc.,  on,  etc.,  A.  B.  "did,  in  a  rude,  insolent,  and  angry  man- 
ner, unlawfully  touch,  strike,  and  wound"  C.  D.,  "a  woman,  and 
did,  then  and  there,  her,  the  said"  C.  D.,  "a  woman,  unlawfully, 
forcibly,  and  against  her  will,  feloniously  ravish  and  carnally  know." 
Under  an  order  requiring  the  prosecutor  to  elect,  he  elected  to 
try  him  for  the  rape.  Verdict,  guilty  of  assault  and  battery,  and 
new  trial  granted  to  defendant.  Heldy  that  defendant  took  the 
new  trial  as  to  the  whole  case,  and  it  was  error  to  sustain  his  ob- 
jection to  being  tried  thereon  for  a  rape,  and  to  put  him  on  trial 
for  assault  and  battery.     52  Ind.  188.     See  1  Blackf  37. 

Newly  discovered  evidence. — On  a  conviction  for  an  illegal  sale  of 
intoxicating  liquor  to  one  B.,  a  motion  for  a  new  trial,  on  the 
ground  of  newly  discovered  evidence,  in  this,  than  one  C.  deceit- 
fully and  fraudulently  brought  about  the  alleged  violation  of  law 
by  purchasing  the  liquor,  etc.,  is  bad.    49  Ind.  507.    See  9  Ind.  55^. 

iSame — Affidavit. — The  affidavit  of  a  party  moving  for  a  new  trial 
on  the  ground  of  newly-discovered  evidence  must  show  that  he  has 
discovered  evidence  relating  to  the  material  facts  of  the  case, 
of  which  he  was  ignorant  at  the  time  of  the  trial.  48  Ind. 
383. 

Diligence. — A  new  trial  will  not  be  granted  to  let  in  a  defense 
which  was  known  before  verdict,  and  of  which  the  defendant  might 
have  availed  himself  under  the  general  issue.  5  Ind.  1.  See  57 
Id.  26,  31. 

Impeachment  of  witnesses, — As  a  general  rule,  new  trials  are  not 
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granted  for  the  impeachment  of  witnesses  or  the  admission  of  cumu- 
lative testimony.     2  Ind.  435;  57  Id.  31. 

Capital  case. — If  there  be  a  verdict  of  guilty  in  a  capital  case, 
and  the  court  have  strong  doubts  whether  the  testimony  supports 
the  verdict,  a  motion  for  a  new  trial  should  be  sustained.  1 
Blackf.  395.  - 

Duty  of  jurors. — It  is  the  duty  of  jurors  to  consider  carefully 
«very  part  of  the  evidence,  and,  if  necessary,  reconsider  it,  and  to 
bear  and  consider  the  views  and  arguments  of  their  fellow-jurors, 
l)ut  at  last  each  one  of  them  must  act  upon  his  own  judgment,  and 
not  upon  that  of  another.  This  seems  to  be  the  rule  contemplated 
by  the  statute,  which  makes  it  a  good  ground  for  a  new  trial, 
"  when  the  verdict  has  been  decided  by  moans  other  than  a  fair 
expression  of  opinion,  on  the  part  of  all  the  jurors."    42  Ind.  438. 

Reversal  of  judgment. — The  reversal  of  a  judgment  in  a  criminal 
•cause,  which  results  in  a  new  trial,  has  the  same  effect  as  the  grant- 
ing of  a  new  trial,  on  the  application  of  the  defendant,  by  the  court 
below.     48  Ind.  548. 

Effect  of  new  trial. — Under  sections  140  and  141  of  the  criminal 
<;ode,  the  granting  of  a  new  trial  in  a  criminal  caase  places  the  par- 
ties in  the  same  position  as  if  no  trial  had  ever  been  had.     Ibid. 

Omission  in  verdict. — The  question  as  to  an  omission  in  a  verdict 
to  fix  the  disqualification  of  holding  an  office  of  trast  and  profit  can 
not  be  raised  by  a  motion  for  a  new  trial.     42  Ind.  335. 

Where  decided — Effect  of  new  trial. — The  legal  effect  of  granting 
the  appellant  in  this  cause  a  new  trial,  must  be  decided  by  the 
court  below  before  it  can  properly  be  passed  upon  by  the  supreme 
^urt.     42  lad.  420. 

Justice  of  the  peace. — A  justice  of  the  peace  has  no  power  to  grant 
.a  new  trial  or  hearing  of  a  criminal  cause,  after  the  prisoner  has 
been  once  recognized,  or  the  cause  finally  disposed  of     13  Ind.  73. 

As  to  new  trial  in  bastardy^  see  13  Ind.  357. 

Misconduct  of  jury. — A  new  trial  will  not  be  granted  in  a  crimi- 
nal case,  because  the  jury,  without  the  permission  of  the  court, 
took  to  their  room  papers  which  were  given  in  evidence,  if,  so  far 
as  appears,  the  papers  were  taken  inadvertently,  without  improper 
intervention  by  any  person,  and  it  is  not  shown  that  the  jury  made 
any  use  of  them.     13  Ind.  434. 

When  to  be  made. — The  application  for  a  new  trial,  in  criminal 
-cases,  by  the  fi.  S.  1852,  must  always  be  made  before  judgment.  7 
Ind.  63. 
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Whem  the  indictmetU  is  bad  (on  motion  in  arrest),  a  motion  for* 
a  new  trial  is  correctly  overruled.     7  Ind.  659. 

SuTpriae. — ^An  indictment  was  found  against  A,^  on  the  2l8t  of 
November,  1854,  for  the  murder  of  B.^  alleged  to  have  been  com- 
mitted on  the  11th  of  October^  1854  ;  and  he  was  immediately  put 
<;n  trial,  and  found  guilty  of  murder  in  the  second  degree.    The 
komicide  was  committed  when  A.  and  B.  were  both  drunk,  and  the« 
ovidenee consisted  chiefly  oi  A's  confessions,  and  the  testimony  of 
one  (7.  to  a  threat  made  by  A,  about  eighteen  month's  before,  etc. 
The  case  did  not  seem  to  be  one  of  great  aggravation.     Motion  for- 
a  new  trial  on  the  alffidavit  of  A.  that  he  was  surprised  by  C's  evi- 
dence, and  that  it  was  false,  which  he  could  prove,  if  a  new  trial 
were  granted,  by  persons  named  ;  that  he  had  been  in  confinement- 
over  since  the  death  of  B.^  and  had  had  no  opportunity  to  prepare, 
and  no  means  wherewith  to  employ  counsel ;  that  the  defense  was- 
made  by  counsel  assigned  to  him  when  the  case  was  called  for  trial ,. 
who  knew  nothing  of  the  circumstances,  except  as  they  were  de- 
veloped in  the  evidence,  etc.    Held^  that,  under  all  the  circum- 
Btaoces,  a  new  trial  ought  to  have  been  granted.    6  Ind.  407.    See 
58  Ind.  197. 

Alibi. — After  the  conviction  of  a  prisoner  for  arson,  in  setting' 
fire  to  a  building  in  Indianapolis^  he  moved  for  a  new  tria],  to  en- 
able him^o  prove  an  alibi  by  one  A.,  who  had  not  been  examined 
as  a  witness.  The  affidavit  stated  that  the  prisoner  had  slept  with 
J..,  on  the  night  the  building  was  burned,  in  IndianapoliSy  etc.  It 
admitted  that  the  prisoner  remembered  the  fact  distinctly  before 
the  trial,  but  alleged  that  he  had  forgotten  A,'s  name,  and  had, 
therefore,  made  no  effort  to  obtain  his  testimony.  JEeld^  that  the 
court  correctly  overruled  the  motion.     6  Ind.  490. 

Cumulative  evidence, — A  new  trial  will  not  be  granted  for  newly- 
discovered  evidence  which  is  merely  cumulative.  6  Ind.  474  ;  16 
Id.  97  ;  57  Id.  26,  31.  See  2  Ind.  235 ;  11  Id.  234;  24  Id.  46 ;  54 
Id.  79. 

A  new  trial  will  not  be  granted  because  it  is  discovered  that  a. 
witness  who  refused  to  testify  to  avoid  criminating  himself,  now 
promises  to  testify  on  a  new  trial.     6  Blackf.  439. 

.  Venire  de  novo. — Where  a   verdict  is  defective,   the  objection' 
should  be  taken  by  a  motion  for  a  venire  de  novo.    26  Ind.  101. 

Sow  made. — The  motion  should  be  in  writing,  and  state  the  rea- 
sons tkerefer.    Bicknell's  Grim.  Pr.  241. 
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Record, — The  record  shoald  show  that  the  motion  was  in  writing., 
16  Ind.  139  J  15  Id.  224. 

Affidavit^— When  necessary. — If  the  motion  is  for  misconduct  of 
the  jury,  or  newly  discovered  evidence,  or  accident,  or  surprise^ 
the  motion  must  be  sustained  by  affidavit  showing  the  truth  of  the 
causes.     21  Ind.  174,  219  ;  Bickneirs  Crim.  Pr.  242. 

Affidavit  of  witness, — ^When  the  cause  is  for  newly  discovered  ev- 
idence, the  defendant,  in  addition  to  his  own,  must  also  file  the 
affidavit  of  the  proposed  witness.    Bicknell's  Crim.  Pr.  242.    See 

9  Ind.  264. 

Form  of  motion  for  new  trial. 

^TitlCy  etc.,  as  before.^ 

The  defendant  in  the  above-entitled  cause  moves  the  court  to* 
grant  him  a  new  trial  in  this  cause  for  the  following  reasons  and 
causes,  to-wit : 

1.  Because  the  verdict  of  the  jury  is  contrary  to  law. 

2.  Because  the  verdict  is  contrary  to  the  evidence. 

3.  Misconduct  of  the  jury  in  this,  to-wit  [here  state  the  partic- 
ular acts  of  misconduct^. 

Entry — Motion  sustained, 

[^Title,  etc.,  as  before.'] 

Comes  now  the  defendant  and  files  his  written  motion  and 
reasons  for  a  new  trial  in  this  cause ;  and  the  prosecuting  attor- 
ney comes  also,  and  the  court  having  heard  the  arguments  of 
counsel,  and  being  sufficiently  advised,  now  sustains  said  motion, 
and  grants  said  defendant  a  new  trial,  and  this  cause  is  contin- 
ued, and  the  defendant  required  to  enter  into  a  recognizance  in 
the  sum  of dollars. 

Entry — Motion  overruled — Exceptions. 

[TitlCy  etc.y  as  before,'] 

Comes  now  the  defendant,  in  his  own  proper  person,  and  by  his* 
attorney,  and  files  his  written  motion  and  reasons  and  causes  for  a 
new  trial  in  this  cause ;  and  the  prosecuting  attorney  comes  also, 
and  the  court  having  heard  the  argument  of  counsel,  and  being 
sufficiently  advised,  now  here  overrules  said  motion,  and  rei\ises  to- 
grant  said  new  trial,  to  which  ruling  of  the  court  the  defendant 
now  here  excepts. 
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8bo.  2.    Motion  in  Abbest  of  Judgment. 

What  it  is — When  granted. 

Sec.  144.  A  motion  in  arrest  of  judgmeat  is  an  'application 
on  the  part  of  the  defendant  that  no  judgment  be  rendered 
on  a  plea  or  verdict  of  guilty,  or  finding  of  the  court,  and 
may  be  granted  by  the  court  for  either  of  the  following 
•causes : 

First.  That  the  grand  jury  who  found  the  indictment  had 
no  legal  authority  to  inquire  into  the  offense  charged,  by  rea- 
son of  it  not  being  within  the  jurisdiction  of  the  court. 

Second.  That  the  facts  stated  do  not  constitute  a  public 

offense.     2  R.  S.  409. 

>  ■» 

Court  may  arrest  on  its  own  motion. 

Sec.  145.  The  court  may  also,  on  its  view  of  any  of  these 
defects,  arrest  the  judgment  without  motion.    Id.  410. 

Effect  of  granting  motion. 

Sec  146.  The  effect  of  allowing  a  motion  in  arrest  of  judg- 
ment is  to  place  the  defendant  in  the  same  situation  in  which 
he  was  before  the  indictment  was  found,  except  in  cases  oth- 
•erwise  provided  for.    Ibid. 

Court  may  order  defendant  re-committed. 

Sec  147.  When  judgment  is  arrested  in  any  case,  and 
there  is  reasonable  ground  to  believe  that  the  defendant  can 
be  convicted  of  an  offense,  if  properly  charged,  the  court  may 
order  the  defendant  to  be  re-committed,  or  admitted  to  bail 
Anew,  to  answer  a  new  indictment.    Ibid. 

Forgery — Indictment — Name. — An  indictment  for  forgery  charged 
the  defendant  with  having  uttered  and  published  as  true,  to  one  A. 
B.,  a  certain  false,  forged,  and  counterfeit  promissory  note  for  the 
payment  of  money,  setting  out  a  copy  of  a  promissory  note,  paya- 
ble to  the  defendant,  and  purporting  to  be  executed  by  one  S.  B. 
Skinner,  with  intent  to  defraud  one  Solomon  B.  Skinner,  etc. 
Held^  that  it  should  have  been  alleged,  and  can  not  be  inferred. 
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that  the  person  by  whom  such  instrament  purports  to  have  beea 
executed  is  the  same  person  as  the  one  whom  it  is  alleged  it  was^ 
intended  to  defraud,  and  that  the  indictment  is,  therefore,  insuffi- 
cient on  motion  in  arrest    57  Ind.  144. 

Cause  for  motion, — Error  of  law  occurring  on  the  trial  of  a  crim- 
inal cause  IS  not  ground  for  motion  in  arrest  of  judgment.  54 
Ind.  4il. 

Same. — It  is  not  a  ground  for  a  motion  in  arrest  of  judgment  in- 
a  criminal  action^  that  the  verdict  provides  for  disfranchisement  in 
addition  to  imprisonment,  while  the  law  does  not  inflict  disfran- 
chisement as  a  part  of  the  penalty  for  the  crime  charged.  50* 
Ind.  125. 

Ground  for  motion, — In  a  criminal  action,  a  motion  in  arrest  of 
judgment  lies  for  only  two  causes — ^first,  that  the  grand  jury  which 
found  the  indictment  had  no  legal  authority  to  inquire  into  the 
offense  charged,  by  reason  of  its  not  being  within  the  jurisdiction 
of  the  court;  and,  second,  that  the  facts  stated  do  not  constitute  a 
public  offense.     Id.  169. 

Same. — If  the  facts  stated  in  an  indictment  constitute  a  public 
offense,  judgment  may  not  be  arrested,  because  the  indictment  is 
defective.     Id.  284. 

Jurisdiction. — The  question  of  jurisdiction  over  the  subject-matter 
may  be  raised  by  motion  in  arrest  of  judgment,  or  for  such  defect 
the  court  may  arrest  the  judgment  without  motion,  and  it  would 
be  the  duty  of  the  supreme  court  on  appeal  to  reverse  the  judgment 
on  such  objection.     23  Ind.  111. 

Defects  appearing  on  record. — A  motion  in  arrest  of  judgment  can 
only  be  granted  for  defects  apparent  in  the  record.    5  Ind.  1. 

Assessment  of  fine, — That  a  flne  is  assessed  jointly  against  two- 
defendants  is  no  ground  for  arrest  of  judgment.     46  Ind.  305. 

Injormation — An  information  which  is  so  uncertain  that  upon  a 
plea  of  guilty  the  court  can  not  know  what  punishment  it  may 
affix,  is  bad  on  motion  in  arrest  of  judgment.    31  Ind.  64. 

Variance, — A  variance  between  the  affidavit  and  the  information, 
can  not  be  taken  advantage  of  by  motion  in  arrest.     Id.  189. 

Impossible  date — Indictment, — Where  an  indictment  fixes  the  time 
of  the  commission  of  the  crime  charged  at  a  date  subsequent  to  the 
finding  of  tbe  indictment,  it  is  bad  on  motion  in  arrest.  29  Ind. 
212. 

Several  counts, — Where  there  are  several  courts  in  an  indictment, 
charging  different  grades  of  the  same  offense,  the  penalties  for 
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which  difiFer  in  degree,  but  are  of  the  same  nature,  and  the  jury 
return  a  general  verdict  of  guilty,  the  judgment  will  not  be  arrested. 
11  Ind.  213. 

Gaming —  Want  of  sufficient  averments. — An  information  predicated 
on  the  decond  branch  of  sec.  29,  2  B.  S.  469,  providing  against 
suffering  his  building,  etc.,  to  be  used  for  gaming,  must  aver  that 
gambling  was  suffered,  aud  state  the  names  of  the  persons  suffered 
to  gamble,  or  show  a  valid  reason  for  not  giving  them,  and  on 
failure  to  do  so  the  judgment  will  be  arrested.     11  Ind.  492. 

Improper  admission  or  exclusion  of  evidence, — A  motion  in  arrest 
of  judgment  will  not  lie  for  the  improper  admission  or  exclusion  of 
evidence  nor  for  the  improper  giving  or  refusal  of  instructions.  6 
Ind.  445. 

Information  without  affidavit. — Where  a  defendant  has  been  con- 
victed of  larceny  on  information  filed  under  the  E.  S.  1852,  without 
itny  affidavit  or  other  sworn  charge,  the  judgment,  on  motion,  will 
be  arrested.     4  Ind.  524. 

Mistake  in  spelling. — Where,  in  an  indictment  for  larceny,  the 
word  ''  stal "  was  used,  for  '"steal,"  it  was  held  not  to  be  a  sufficient 
•cause  for  arresting  the  judgment.     4  Blackf.  457. 

Waiver. — A  party,  by  not  excepting  to  the  refusal  of  a  motion  in 
arrest,  waives  the  objection.     5  Ind.  453. 

How  made. — An  application  for  an  arrest  of  judgment  is  made  by 
motion  in  open  court.  It  is  not  required  to  be  in  writing,  and  no 
notice  of  the  motion  need  be  given.  The  motion  in  arrest  of  judg- 
ment may  be  made  after  a  motion  for  new  trial  overruled ;  but  a 
motion  in  arrest  of  judgment  preceding  amotion  for  a  new  trial, 
affirms  the  verdict,  and  cuts  off  the  motion  for  a  new  trial.  12  Ind. 
317 ;  9  Id.  178;  8  Id.  339 ;  Bickneirs  Crim.  Pr.  244. 

J  Entry — Motion  in  arrest — Overruled — Exceptions, 

[TiY^e,  etc.,  as  before.'] 

Comes  now  the  defendant  in  person  and  by  his  attorney,  and 
moves  the  court  for  arrest  of  judgment  herein,  because  the  facts 
stated  in  the  indictment  herein  do  not  constitute  a  public  offense. 

And  the  prosecuting  attorney  comes  also,  and  the  court,  being 
aufficiently  advised,  overrules  said  motion,  to  which  ruling  of  the 
<^ourt  the  defendant  no  where  excepts. 

As  to  motion  in  arrest,  see  Buskirk's  Pr.  410. 
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Sec.  3.  Appeals. 

When  may  be  taken 

Sec  148.  An  appeal  to  the  supreme  court  may  be  taken 
by  the  defendant,  as  a  matter  of  right,  from  any  judgment 
against  him,  and  upon  the  appeal,  any  decision  of  the  court 
or  intermediate  order  made  in  the  progress  of  the  case  may 
be  reviewed.    2  R.  S.  410. 

Writs  of  error  abolished. 

Sec  149.  Writs  of  error  in  criminal  actions  are  abolished. 

An  appeal  from  a  judgment  in  a  criminal  action  maybe  taken 

in  the  manner  and  in  the  cases  prescribed  in  this  chapter 

{article].    Ibid. 

Appeal  by  state — When. 

Sec.  150.  Appeals  to  the  supreme  court  may  be  taken  by 
the  state  in  the  following  cases,  and  no  others : 

First.  Upon  a  judgment  for  the  defendant,  on  quashing  or 
setting  aside  an  information  or  indictment. 

Second.  Upoh  an  order  of  the  court,  arresting  the  judg- 
ment. 

Third.  Upon  a  question  reserved  by  the  state.    2  R.  S.  411. 

Appeal  within  a  year — Transcript. 

Sec  151.  The  appeal  must  be  taken  within  one  year  after 
the  judgment  is  rendered,  and  the  transcript  must  be  filed 
within  thirty  days  after  the  appeal  is  taken.     Ibid. 

How  an  appeal  is  taken. 

Sec  152.  An  appeal  is  taken  by  the  service  of  a  notice 
upon  the  clerk  of  the  court  where  the  judgment  was  ren- 
dered, stating  that  the  applicant  appeals  from  the  judgment. 
If  taken  by  the  defendant,  a  similar  notice  must  be  served 
upon  the  prosecuting  attorney.  If  taken  by  the  state,  a  simi- 
lar notice  must  be  served  upon  the  defendant,  if  he  can  be 
found  in  the  county ;  if  not,  then  by  posting  up  a  notice  three 
vi^eeks  in  the  clerk's  office.    Ibid. 
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Appeal  of  state  does  not  stay  judgment. 

8bc.  153.  An  appeal  taken  by  the  state  in  no  case  stays  or 
affects  the  operation  of  the  judgment  in  favor  of  the  defend- 
ant, until  the  judgment  is  reversed.    Ibid. 

Effect  of  appeal  by  defendant. 

Sec.  154.  An  appeal  to  the  supreme  court  from  a  judgment 
of  conviction,  does  not  stay  the  execution,  except  where  the^ 
judgment  is  for  a  fine,  or  fine  and  costs  only,  in  which  case 
the  execution  may  be  stayed  by  an  order  of  the  supreme 
court,  or  a  judge  thereof.     Ibid. 

What  to  be  certified  when  state  appeals. 

Sec  155.  In  case  of  an  appeal  from  a  question  reserved  on 
the  part  of  the  state,  it  is  not  necessary  for  the  clerk  of  the 
court  below  to  certify  in  the  transcript  any  part  of  the  pro- 
ceedings and  record  except  the  bill  of  exceptions  and  the 
judgment  of  acquittal.  When  the  question  reserved  is  de- 
fectively stated,  the  supreme  (Jourt  may  direct  any  other  part 
of  the  proceedings  and  record  to  be  certified  to  them.    Ibid. 

When  appeal  shall  stand  for  trial. 

Sec  156.  An  appeal  shall  stand  for  trial  immediately  after 
filing  the  transcript,  if  the  supreme  court  is  in  session ;  if  not 
in  session,  at  the  next  term  thereafter,  on  proof  notice  of  ap- 
peal to  the  appellee.    Ibid. 

One  of  several  joint  defendants  may  appeal. 

Sec.  157.  When  several  defendants  are  tried  jointly,  any 
one  or  more  of  them  may  take  an  appeal ;  but  those  who  do 
not  join  in  the  appeal  shall  not  be  affected  thereby.    Ibid. 

Decision  of  appellate  court — Order  to  court  below. 

Sec  158.  The  appellate  court  may  reverse,  affirm,  or  mod- 
ify the  judgment  appealed  from,  and  may,  if  necessary  or 
proper,  order  a  new  trial.  In  either  case  the  cause  must  be 
remanded  to  the  court  below  with  proper  instructions,  and  the- 
opinion  of  the  court,  within  the  time  and  manner  to  be  pre-^ 
scribed  by  the  rule  of  the  court.     Id.  412. 
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Dischrage  of  defendant^  when — Eetum  to  county^  when. 
Sec.  159.  When  a  judgment  against  the  defendant  is  re- 
versed,  and  il  appears  that  no  offense  .whatever  has  been  com: 
mitted,  the  supreme  court  must  direct  that  the  defendant  be: 
discharged.  But  if  it  appear  that  the  defendant  is  guilty  of 
an  offense,  although  defectively  charged  in  the  indictment^ 
the  supreme  court  must  direct  the  superintendent  of  the  state 
prison  to  cause  the  prisoner  to  be  returned  and  delivered  over 
to  the  jailer  of  the  proper  county,  there  to  abide  the  order  of 
the  court  in  which  he  was  convicted.    Ibid. 

Technical  errors^  etc. 

Sec.  160.  On  an  appeal  the  court  must  give  judgment,  with- 
out regard  to  technical  errors  or  defects,  or  to  exceptions 
which  do  not  affect  the  substantial  rights  of  the  parties.  Ibid. 

Informalities  not  to  cause  dismissal. 

Sec.  161.  An  appeal  shall  not  be  dismissed  for  any  informal- 
ity or  defect  in  taking  an  appeal,  if  the  same  be  corrected 
within  a  reasonable  time.  After  an  appeal  has  been  dismissed^ 
another  appeal  may  be  taken.    Ibid. 

Execution  of  judgment,  when. 

Sec.  16^.  On  a  judgment  of  affirmance  against  the  defend- 
ant, the  original  judgment  must  be  carried  into  execution  as- 
the  appellate  court  may  direct.    Ibid. 

Opinion  of  supreme  court  to  he  in  writing. 

Sec.  168.  All  opinions  of  the  supreme  court  in  criminal 
prosecutions  must  be  given  in  writing,  and  recorded  in  the* 
order  book.    Ibid. 

Appeals  from  justices  of  the  peace. 

Sec  10.  Any  prisoner  against  whom  any  punishment  is  ad- 
judged, may  appeal  to  the  court^  of  common  pleas  of  the 
county  at  any  time  within  thirty  days  next  after  the  trial,  oa 
entering  into  a  recognizance  to  appear  at  the  next  term  of 
28 
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such  court,  as  in  other  cases,  and  such  appeal  shall  stay  all 
proceedings,  and  in  case  there  be  a  criminal  circuit  court  in 
such  county,  the  appeal  shall  be  taken  to  it  within  thirty  days 
on  entering  into  recognizance  to  appear  forthwith  in  said  cir- 
ouit  court,  as  in  other  cases,  and  such  appeal  shall  stay  all  pro- 
ceedings.   2  R.  S.  670.    See  49  Ind.  520 ;  38  Id.  218. 

Trial  de  novo, — On  an  appeal  to  the  circuit  court  in  such  case, 
the  trial  is  to  be  had  on  the  affidavit  filed  before  the  mayor  or  jus- 
tice.    45  Ind.  347.    See  34  Id.  46. 

Criminal  circuit  court. — An  appeal  will  lie  from  a  conviction  for 
an  assault  and  battery  before  a  justice  of  the  peace  to  a  criminal 
•circuit  court,  and  such  court  has  jurisdiciion  to  try  such  cause  on 
appeal.     42  Ind.  166. 

ISame, — On  an  appeal  from  a  conviction  for  an  assault  and  battery 
before  a  justice  to  a  criminal  circuit  court,  the  case  is  properly  tried 
upon  the  original  affidavit,  and  no  indictment  is  necessary.     Ibid. 

Same. — A  party  can  not  appeal,  and  have  all  the  benefit  to  be 
derived  from  the  appeal,  and  then  be  heard  to  say  that  because  of 
some  informality  in  his  proceedings  to  obtain  an  appeal,  he  did  not 
in  fact  appeal.     Ibid. 

Same — Affidavit — Where  an  affidavit  for  an  assault  and  battery 
is  the  basis  of  a  prosecution  before  a  justice  of  the  peace,  the  de- 
fendant may  be  tried  thereon  on  appeal  without  any  information 
being  filed.  But  such  affidavit  must  enumerate  and  charge  all  the 
substantial  elements  that  enter  into  the  statutory  description  of  the 
offense.  Such  an  affidavit,  that  fails  to  charge  the  act  to  have  been 
done  unlawfully,  and  done  in  a  rude,  insolent,  and  angry  manner, 
or  that  does  not  contain  an  equivalent  allegation,  is  defective.  39 
Ind.  64. 

Profanity, — In  the  case  of  a  fine  imposed  by  a  justice  of  the  peace 
for  profane  swearing,  the  defendant  may  appeal  to  the  circuit  court 
E.  S.  1838,  p.  362,  sec.  11 ;  7  Blackf.  661. 

APPEALS  TO  SUPREME  OOURT. 

St^te —  When  and  how  an  appeal  is  taken  by. — On  appeal  by  ftie  I 

state  from  a  judgment  for  the  defendant,  on  quashing  or  setting  ^ 

aside  an  information  or  an  indictment — it  being  an  unusual  pro- 
ceeding, in  contravention  of  the  common  law — the  state  will  be 
held  to  great  strictness.     9  Ind.  569. 

The  state  can  bring  a  reserved  question  before  the  supreme  court 
only  by  a  substantial  compliance  with  the  statute.    Ibid. 
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On  a  question  reserved,  where  there  was  not,  and  coald  not  be, 
any  motion  for  a  new  trial,  though  the  entire  evidence  be  correctly 
■£et  oat,  it  is  no  part  of  the  record.    Ibid. 

And  where  the  record  in  such  case  does  not  contain  *^so  much 
of  the  evidence  as  is  necessary  to  present  the  question  of  law/' 
'questions  arising  upon  instructions  will  not  be  considered.     Ibid. 

The  proper  manner  of  excepting  to  the  giving  or  refusal  of  a 
series  of  instructions  is,  it  seems,  to  number  each,  and  except  to 
them  by  reference  to  their  numbers.    Ibid. 

To  except  to  the  giving  of  one  entire  series  and  the  refusal  of  an- 
other, is  bad  for  inaccuracy.    Ibid.     See  11  Ind.  313 ;  58  Id.  512. 

Jurisdiction. — The  power  and  jurisdiction  of  the  courts  of  this 
state  are  fixed  and  determined  by  the  law  of  their  creation,  and  the 
right  to  appeal  from  an  inferior  court  to  the  supreme  court  is  pre- 
scribed by  the  code.  The  right  to  appeal  confers  on  the  supreme 
•court  the  power  to  review  the  judgment  appealed  jfrom,  if  the  ap- 
peal has  been  perfected  according  to  law  and  the  rules  of  court. 
36  Ind.  196.     See  6  Id.  423. 

Judgment — In  a  criminal  case,  the  defendant  may  appeal  only 
when  the  judgment  below  is  against  him.     33  Ind.  267. 

Interlocutory  decisions. — The  supreme  court  will  not  entertain  an 
appeal  from  an  interlocutory  decision  of  the  court  below,  unlcBS  in 
cases  specially  excepted  by  statute.     8  Ind.  377. 

Writ  of  error. — The  appeal  provided  for  in  criminal  cases  by  sec- 
tion 148,  2  B.  S.  410,  takes  the  place  of  a  writ  of  error,  and  will  lie 
-only  in  cases  in  which  writs  of  error  were  formerly  the  appropriate 
remedy.    7  Ind.  345. 

The  word  judgment,  as  used  in  said  section,  has  reference  to  a 
final  judgment  only.     Ibid. 

Habeas  corpus. — A  prisoner  who  has  applied  for  a  writ  of  habeas 
■corpus  to  be  let  to  bail,  may,  upon  the  refusal  of  the  judge  to  allow 
him  to  give  bail,  prosecute  a  writ  of  error  from  such  judgment  to 
the  supreme  court.    3  Ind.  293. 

Duty  of  clerk — Transcript-^Costs, — The  clerk  of  the  6ourt,  in  a 
•criminal  prosecution,  on  conviction  of  the  defendant,  is  required  by 
law,  when  the  defendant  appeals  to  the  supreme  court,  to  make  out 
and  deliver  to  him  a  transcript  of  the  papers,  proceedings,  and 
Judgment,  without  the  previous  payment  of  his  fees  therefor.  41 
Ind.  445. 

Same. — The  clerk  takes  his  office  with  its  burdens,  and  the  con- 
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Btitational  proviflion  touching  Borvices  without  compensation  doe» 
not  apply  to  him.    Ibid. 

Effect  of  appeal. — An  appeal  by  remonstrants  from  an  order  of  a 
board  of  county  commissioners  granting  a  license  to  sell  intoxi- 
cating liqaors  in  a  less  quantity  than  a  quart  at  a  time,  under  the 
liquor  law  in  force  in  1870,  suspended  the  operation  of  said  order; 
and  during  the  pendency  of  such  appeal,  the  applicant  could  not 
lawfully  so  sell  such  liquors.    53  Ind.  206. 

Within  what  time  to  appeal. — ^Where,  on  appeal  fi^m  a  judgment 
of  conviction  rendered  by  a  circuit  court,  in  a  prosecution  for  sell- 
ing intoxicating  liquor  to  a  person  in  the  habit  of  getting  intoxi- 
cated, the  transcript  was  not  filed  in  the  supreme  court  within  one 
year  and  thirty  days  after  the  rendition  of  the  judgment,  the  ap- 
peal was  dismissed  on  motion.     53  Ind.  161. 

The  appeal  must  he  taken  within  a  year,    11  Ind.  313. 

Notice —  Waiver  of. — On  an  appeal  to  the  supreme  court,  by  the 
defendant  in  a  criminal  action,  the  submission  of  the  cause  by  the 
agreement  of  the  attorney -general  and  the  appellant,  is  a  waiver 
on  the  part  of  the  state  of  the  notice  of  appeal  required  to  be  given 
by  section  152  of  the  criminal  code.  51  Ind.  201.  See  50  Id.  375, 
517. 

Where  the  state  appeals  the  defendant  may  appear  without  no- 
tice and  submit  the  case.    Buskirk's  Pr.  418. 

Appeal  by  state. — Section  150  of  the  statute,  providing  for  an  ap- 
peal by  the  state  in  certain  cases,  has  been  passed  upon  by  our  su- 
preme court  in  the  following  cases:  58  Ind.  512;  48  Id.  197;  38  Id. 
13;  28  Id.  196;  14  Id.  291;  11  Id.  313 ;  9  Id.  569;  8  Id.  524;  6 
Id.  9  ;  42  Id.  480 ;  62  Id.  483. 

Civil  code.— Aji^Qah  in  criminal  actions  are  taken  in  the  manner 
and  in  the  cases  prescribed  in  article  fourteen  of  the  criminal  code, 
section  149,  and  are  not  governed  by  the  civil  code.     4l  Ind.  445. 

Record. — On  appeal  to  the  supreme  court  in  a  criminal  case  upon 
indictment,  it  is  not  necessary  that  the  transcript  should  contain 
the  record  of  the  proceedings  of  the  court  below  in  impaneling  and 
swearing  the  grand  jury  which  returned  the  bill.  Sawyer  v.  The 
State,  17  Ind.  435,  and  the  cases  following  it,  18  Ind.  428;  21  Ind. 
171,  263,  overruled  ;  32  Ind.  476.     See  22  Ind.  345. 

Same — What  to  contain. — In  criminal,  as  well  as  in  civil  cases, 
the  record  upon  a  reserved  question  must  be  made  up  in  the  lower 
court,  with  a  view  to  its  being  brought  to  this  court  The  opin- 
ion of  the  court,  in  both  classes  of  cases,  must  be  excepted  to^ 
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4ind  the  record  mnst  contain  80  much  of  the  evidence  as  is  es- 
sential to  a  proper  understanding  of  the  question  in  this  court. 
"9  Ind.  569. 

Habeas  corpus, — On  appeal  firom  the  refusal  of  a  judge  to  admit 
to  bail  a  prisoner  committed  on  a  charge  of  murder,  the  supreme 
•court  will  weigh  the  evidence  and  determine  the  &cts,  as  if  trying 
the  case  originally.  30  Ind.  197.  See  27  Ind.  87.  See  Buskirk's 
Pr.  415. 

FORMS  OF  NOTIOBS,  ETO.,  FOR  APPEALS. 

The  following  forms,  etc.,  are  taken  from  Buskirk's  Pr.  418, 
419,  420. 

FORM  OF  NOTICE   WHEN    STATE    APPEALS. 

Notice  to  clerk. 

State  of  Indiana,      )  Marion  Criminal  Circuit  Court,  ^ 

Marion  County,  j  January  Term,  1876. 

2%6  State  of  Indiana  v.  Henry  Nottingham. 

The  clerk  of  the  Marion  Criminal  Circuit  Court  is  hereby  notified 
that  the  State  of  Indiana  has  appealed  to  the  supreme  court  from  a 
Judgment  rendered  by  the  Marion  Criminal  Circuit  Court,  on  the 
10th  day  of  January,  1876,  in  an  action  wherein  the  State  of  In- 
diana was  plaintiff  and  Henry  Nottingham  was  defendant. 
January  12, 1876.  James  M.  Cropset. 

Prosecuting  Attorney. 
I,  Austin  H.  Brown,  the  undersigned  clerk  of  the  Marion  Crim- 
inal Circuit  Court,  hereby  acknowledge  service  of  the  above  notice, 
<by  copy,  this  12th  day  of  January,  1876. 

Austin  H.  Brown, 
Clerk  of  Marion  Criminal  Circuit  Court. 

Notice  to  defendant 

{^Title  of  tTie  court  and  term.'] 

l^THtle  of  the  cause."] 

Henry  Nottingham,  the  defendant  in  the  above  entitled  cause, 
will  take  notice  that  the  State  of  Indiana  has  taken  an  appeal  to 
the  supreme  court  from  the  judgment  rendered  by  the  Marion 
Criminal  Circuit  Court,  on  the  10th  day  of  January,  1876,  in  favor 
•of  said  defendant,  and  against  the  said  State  of  Indiana. 

January  12, 1876.  Jambs  M.  Cropset. 

Prosecuting  Attorney. 
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Setum  by  the  sheriff. 

The  within  notice  came  to  hand  at  10  o'clock  A.  m.,  Janaary  12^ 
1876,  and  I  served  the  same  on  the  within  named  Henry  Notting- 
ham, by  reading  and  delivering  to  him  a  true  copy  thereof,  on  this* 
12th  day  of  Janaary,  1876.  Albert  Reisbner, 

Sheriff  of  Marion  Connty. 

Posting  up  notice — Affidavit 

[^Title  of  court  and  cause,  as  above."] 

State  op  Indiana,      ) 
Marion  county,  j 

I,  James  M.  Cropsey,  proseqating  attorney,  being  sworn,  upon- 
my  oath,  state,  that  after  diligent  search  and  inquiry  I  have  been, 
unable  to  find  the  said  defendant,  Henry  Nottingham,  within  the 
said  county  of  Marion  [or,  that  the  notice  hereunto  attached  was 
delivered  to  the  sheriff  of  said  county,  to  serve  upon  the  said  de- 
fendant, and  that  said  sheriff  has  returned  the  same,  with  an  in- 
dorsement thereon  that  the  said  defendant  could  not  be  found  in 
his  said  county],  and  that  I  posted  up  in  the  clerk's  office  ot 
Marion  county,  in  said  state,  on  the  15th  day  of  January,  1876,  the 
notice  hereunto  attached,  and  that  the  same  remained  posted 
therein  until  the  10th  day  of  February,  1876,  and  further  saith  not. 

James  M.  Cropsey. 

Subscribed  and  sworn  to  before  me,  the  undersigned,  a  notary^ 
public,  on  this  11th  day  of  February,  1876. 

Joshua  E.  Florea, 

[seal.]  Notary  Public. 

Notice  to  prosecuting  attorney, 

[^THtle  of  court  and  cause,  as  before.'] 

James  M.  Cropsey,  prosecuting  attorney  of  the  Marion  Criminal 
Circuit  Court,  is  hereby  notified  that  I  have  appealed  to  the  su- 
preme court  from  a  judgment  rendered  in  the  Marion  Criminal 
Circuit  Court,  on  the  15th  day  of  January,  1876,  in  favor  of  the*' 
State  of  Indiana,  and  against  me,  the  undersigned,  defendant. 

BioHARD  D.  Davenport, 

January  16, 1876.  Defendants 

By  Jones  &  Byan,  attorneys  for  defendant. 
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TraTiscript — Marginal  notes — Amgnment  of  error. 

In  reference  to  transcripts,  marginal  notes,  and  assignment  of 
errors,  the  same  rales  govern  that  apply  in  civil  cases,  and  for  a 
fall  discassion  of  the  sabject  the  reader  is  referred  to  Buskirk's  Pr. 
ch.  III.  p.  33. 

EXCEPTIONS. 

Defendant  may  take. 

Sec.  118.  On  the  trial  of  a  criminal  prosecation,  exceptions 
may  be  taken  by  the  defendant  to  any  decision  of  the  court 
upon  a  matter  of  law,  by  which  his  substantial  rights  are 
prejudiced.    2  R.  S.  404. 

State  may  take — Bill  of  what  to  contain — Effect  of  decision  of  su- 
preme court. 

Sec  119.  The  prosecuting  attorney  may  except  to  any 
opinion  of  the  court  during  the  prosecution  of  the  cause,  and 
reserve  the  point  of  law  for  the  decision  of  the  supreme 
court.  The  bill  of  exceptions  must  atate  clearly  so  much  pf 
the  record  and  proceedings  as  may  be  necessary  for  a  fair 
statement  of  the  question  reserved.  In  case  of  the  acquittal 
of  the  defendant,  the  prosecuting  attorney  may  take  the  re- 
served case  to  the  supreme  court,  upon  an  appeal,  at  any  time 
within  one  year.  The  supreme  court  is  not  authorized  to  re- 
verse the  judgment  upon  such  appeal,  but  only  to  pronounce 
an  opinion  upon  the  correctness  of  the  decision  of  the  court 
below.  The  opinion  of  the  supreme  court  shall  be  binding 
upon  the  inferior  courts,  and  shall  be  a  uniform  rule  of  de- 
cision therein.  When  the  decision  of  the  court  below  is  de- 
cided to  be  erroneous,  the  appellee  must  pay  the  costs  of  the 
appeal.    Id.  405. 

Bill  of  exceptions —  When  to  be  made. 

Sec.  120.  All  bills  of  exceptions,  in  a  criminal  prosecution, 
must  Jbe  made  out  and  presented  to  the  judge  at  the  time  of 
the  trial,  or  within  such  time  thereafter  as  the  judge  may 
allow,  not  exceeding  sixty  days  from  the  time  judgment  is 
rendered,  signed  by  the  judge,  and  filed  by  the  clerk.    The 
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exceptions  must  be  taken  at  the  time  of  the  trial.     Act 
March  2, 1877  (Acts  1877,  p.  101,) 

What  bill  of  exceptions  to  contain. 

m 

Sec.  121.  The  bill  of  exceptions  must  contain  so  much  of 
the  evidence  only  as  is  necessary  to  present  the  question  of 
law  upon  which  the  exceptions  were  taken.    2  B.  S.  405. 

Failure  to  except, — The  failure  of  the  defendant  to  except  to  the 
ruling  of  the  court  below  will  not  render  valid  a  conviction  for  a 
crime  after  the  statute  creating  the  crime  has  been  repealed.  9 
Ind.  309. 

Must  except  when, — In  criminal  cases  the  party  accused  is  bound 
to  except  to  the  ruling  of  the  court  against  him,  if  he  wishes  to 
have  the  question  reviewed  in  the  supreme  court.    8  Ind.  113. 

Instructions  must  be  excepted  to,— A  party  by  not  excepting  to 
instructions  given,  waives  all  obiection  to  them.    5  Ind.  453. 

See  Appeal  to  Supreme  Court. 
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CHAPTER  VII. 

MISCELLANEOUS. 

<€BOTTOir.  utonoN. 

1.  Habeas  corpus.  4.  Prosecuting  attorney. 

2.  Principal   and  accessory — Aiding    5.  House  of  refuge— Female  pri 

and  abetting.  Home  for  friendless  women. 

8.  Statute  of  limitations.  6.  Justices  of  the  peace. 

Sec.  1.    Habeas  Corpus. 

Who  may  prosecute  writ. 

Sec.  714.  Every  person  restrained  of  his  liberty,  under  any 
pretense  whatever,  may  prosecute  a  writ  of  habeas  corpus^  to 
inquire  into  the  cause  of  the  restraint,  and  shall  be  delivered 
therefrom  when  illegal.    2  B.  S.  289. 

The  complmnt — What  to  contain. 

Sbc.  715.  Application  for  the  writ  shall  be  made  by  com* 
plaint,  signed  and  verified  either  by  the  plaintijOT,  or  by  some 
person  in  his  behalf,  and  shall  specify — 

First.  By  whom  the  person  in  whose  behalf  the  writ  is  ap- 
plied for  is  restrained  of  his  liberty,  and  the  place  where^ 
naming  all  the  parties,  if  they  are  known,  or  describing  them 
if  they  are  not  known. 

Second.  The  cause  or  pretense  of  the  restraint,  according  to 
ithe  best  of  the  knowledge  and  belief  of  the  applicant. 

Third.  If  the  restraint  be  alleged  to  be  illegal,  in  what  the 
illegality  consists.    Id.  290. 

By  whom  granted — When. 

Sbc.  716.  Writs  of  habeos  corpus  may  by  the  snpreme  court, 
circuit  court,  or  court  of  common  pleas,  or  by  any  judge  of 
either  court,  whether  in  term  or  vacation,  and  upon  applica- 
tion the  writ  shall  be  granted  without  delay.    2  R.  S.  291. 
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Writ — To  whom  directed — Its  commands. 

Sec.  717.  The  writ  shall  be  directed  to  the  officer  or  party 
having  the  person  ander  restraint,  commanding  him  to  have 
such  person  before  the  court  or  judge,  at  such  time  and  place- 
as  the  court  or  judge  shall  direct,  to  do  and  receive  what  shall 
be  ordered  concerning  him,  and  have  then  and  there  the  writ. 

Ibid. 

Qerk  to  deliver  to  sheriff. 

Sec.  718.  K  the  writ  be  directed  to  the  sheriff  it  shall  be 
delivered  by  the  clerk  to  him  without  delay.    Ibid, 

When  and  how  served. 

Sec  719.  If  the  writ  be  directed  to  any  other  person,  it 
shall  be  delivered  to  the  sheriff,  and  shall  be  by  him  served  by 
delivering  the  same  to  such  person  without  delay.    Id.  292, 

Service  when  admittance  is  refused,  etc. 

Sec.  720.  If  the  person  to  whom  such  writ  is  directed  can 
not  be  found,  or  shall  refuse  admittance  to  the  sheriff,  the 
same  may  be  served  by  leaving  it  at  the  residence  of  the  per- 
son to  whom  it  is  directed,  or  by  affixing  the  same  on  some 
conspicuous  place,  either  of  his  dwelling-house  or  where  the 
party  is  confined  or  under  restraint. 

Return — Attachment. 

Sec  721.  The  sheriff  or  other  person  to  whom  the  writ  i» 
directed,  shall  make  immediate  return  thereof,  and  if  he  re- 
fuse after  due  service  to  make  return,  the  court  shall  en- 
force obedience  by  attachment.     Ibid. 

What  return  to  contain. 

Sec  722.  The  return  must  be  signed  and  verified  by  the  per- 
son making  it,  who  shall  state : 

First.  The  authority  or  cause  of  the  restraint  of  the  party 
in  his  custody. 

Second.  If  the  authority  be  in  writing,  he  shall  return  a 
copy,  and  produce  the  original  on  the  hearing. 

Third.  If  he  has  had  the  party  in  his  custody  or  under  his 
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restraint,  and  has  transferred  him  to  another,  he  shall  state  to 
whom,  the  time,  place,  and  cause  of  the  transfer.  He  shall 
produce  the  party  on  the  hearing,  unless  prevented  by  sick- 
ness or  infirmity,  which  must  be  shown  in  the  return.    Ibid. 

Proceedings  on  the  return. 

Sec.  728.  The  court  or  judge,  if  satisfied  of  the  truth  of 
the  allegation  of  sickness  or  infirmity,  may  proceed  to  decide 
on  the  return,  or  the  hearing  may  be  adjourned  until  the  party 
can  be  produced ;  or  for  other  good  cause.  The  plaintiff  may 
except  to  the  sufficiency  of,  or  controvert  the  return  or  any 
part  thereof,  or  allege  any  new  matter  in  avoidance-:  the  new 
matter  shall  be  verified,  except  in  cases  of  commitment  on  a 
criminal  charge ;  the  return  and  pleadings  may  be  amended 
without  causing  any  delay.     Ibid. 

Sow  cause  to  be  determined. 

Sec.  724.  The  court  or  judge  shall  thereupon  proceed  in  & 
summary  way  to  hear  and  determine  the  cause ;  and  if  no 
legal  cause  be  shown  for  the  restraint,  or  for  the  continuation 
thereof,  shall  discharge  the  party.    Ibid. 

In  what  cases  court  not  to  discharge. 

Sec.  725.  No  court  or  judge  shall  inquire  into  the  legality 
of  any  judgment  or  process,  whereby  the  party  is  in  custody, 
or  discharge  him  when  the  term  of  commitment  has  not  ex- 
pired in  either  of  the  cases  following : 

First.  Upon  process  issued  by  any  court  or  judge  of  the 
United  States,  where  the  court  or  judge  has  exclusive  juris- 
diction; or. 

Second.  Upon  any  process  issued  on  any  final  judgment 
of  a  court  of  competent  jurisdiction;  or, 

Third.  For  any  contempt  of  any  court,  officer,  or  body 
having  authority  to  commit ;  but  an  order  of  commitment 
as  for  a  contempt,  upon  proceedings  to  force  the  remedy  of 
a  party  is  not  included  in  any  of  the  foregoing  specifications* 

Fourth.  Upon  a  warrant  issued  from  the  circuit  court  or 
court  of  common  pleas,  upon  an  indictment  or  information. 
2  R.  S.  293. 
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Defect  in  charge  not  available. 

Sbc.  726.  Ko  person  shall  be  discharged  from  an  .order  of 
-commitment  issued  by  any  judicial, or  peace  officer  for  want 
of  bail  or  in  cases  not  bailable,  on  account  of  any  defect  in 
the  charge  or  process,  or  for  alleged  want  of  probable  cause ; 
but  in  all  such  cases  the  court  or  judge  shall  summon  the 
prosecuting  witnesses,  investigate  the  criminal  charge,  and 
discharge,  let  to  bail,  re-commit  the  prisoner,  as  may  be  just 
^nd  legal,  and  recognize  witnesses  when  proper.    Ibid. 

Writ  to  let  to  bail. 

Sbc.  727.  The  writ  may  be  had  for  the  purpose  of  letting 
s  prisoner  to  bail  in  civil  and  criminal  actions.    Ibid.^ 

Notice  to  person  interested. 

Sec  728.  When  any  person  has  interest  in  the  detention, 
the  prisoner  shall  not  be  discharged  until  the  person  having 
«uch  interest  is  notified.    Ibid. 

Power  of  court — Witnesses. 

Sec.  729.  The  court  or  judge  shall  have  power  to  require 
and  compel  the  attendance  of  witnesses,  and  to  do  all  other 
Acts  necessary  to  determine  the  case.    2  B.  S.  294. 

Liability  of  officer. 

Sec  730.  "So  sheriff  or  other  officer  shall  be  liable  to  a  civil 
action  for  obeying  any  writ  of  habeas  corpus  or  order  of  dis- 
•carge  made  thereon.    Ibid. 

Conveying  person  out  of  state. 

Sec  731.  Whenever  it  shall  appear  by  affidavit  that  any 
one  is  illegally  held  in  custody  or  restraint,  and  that  there  is 
good  reason  to  believe  that  such  person  will  be  carried  out  of 
the  jurisdiction  of  the  court  or  judge  before  whom  the  appli- 
cation is  made,  or  will  suffer  some  irreparable  injury  before 
-compliance  with  the  writ  can  be  enforced,  such  court  or  judge 
may  cause  a  warrant  to  be  issued,  reciting  the  facts,  and  di- 
Tccted  to  the  sheriff  or  any  constable  of  the  county,  com- 
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manding  him  to  take  the  pereon  held  in  custody  or  restraint^ 
and  forthwith  bring  him  before  the  court  or  judge,  to  be  dealt 
with  according  to  law.    Ibid. 

Arrest  of  persons  restraining. 

Sbg.  732.  The  court  or  judge  may  also,  if  the  same  be 

deemed  necessary,  insert  in  the  warrant  a  command  for  the- 

apprehension  ot  the  person  charged  with  causing  the  illegal 

restraint.     Ibid. 

Service  of  warrant — Betum, 

Sec.  788.  The  officer  shall  execute  the  writ  by  bringing  the 
person  therein  named  before  the  court  or  judge,  and  the  like- 
return  and  proceedings  shall  be  required  and  had  as  in  case 
of  writs  of  habeas  corpus.    Ibid. 

Temporary  order  as  to  custody. 

Sec.  784.  The  court  or  judge  may  make  any  temporary  orders 
in  the  cause  or  disposition  of  the  party,  during  the  progress  of 
the  proceedings,  that  justice  may  require.  The  custody  of 
any  party  restrained  may  be  changed  from  one  person  to  an- 
other by  order  of  the  court  or  judge.    Ibid. 

Service  on  Sunday. 

Sec.  785.  Any  writ  or  process  authorized  by  this  chapter 
[article]  may  be  issued  and  served,  in  cases  of  emergency,  on 
Sunday.     Ibid. 

Process,  by  whom  issued — Service — Betum,  etc. 

Sec  786.  All  writs  and  other  process,  authorized  by  the 
provisions  of  this  chapter  [artidle]  shall  be  issued  by  the  clerk 
of  the  court,  and,  except  summonses,  sealed  with  the  seal  of 
such  court ;  and  shall  be  served  and  returiled  forthwith  unless 
the  court  or  judge  shall  specify  a  particular  time  for  any  such 
return.  And  no  writ  or  other  process  shall  be  disregarded 
for  any  defect  therein,  if  enough  is  shown  to  notify  the  officer 
or  person  of  the  purport  of  the  process.  Amendments  may 
be  allowed,  and  temporary  commitments  when  necessary. 
Ibid. 
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Writ  in  favor  of  parents,  guardians,  etc. 

Sbc.  787.  Writs'of  habeas  corpus  shall  be  granted  in  favor 
of  parents,  gnardians,  masters,  and  husbands ;  and  tb  enforce 
the  rights,  and  for  the  protection  of  infants  and  insane  per- 
sons ;  and  the  proceedings  shall,  in  all  such  cases,  conform  to 
the  provisions  of  this  statute.    Ibid. 

Criminal  circuit  court. 
Sbc  1.  The  criminal  circuit  judges  of  this  state  shall  have 
full  power  to  issue  writs  of  habeas  corpus^  within  their  respect- 
ive counties,  and  hear  and  determine  the  same  in  favor  of  all 
persons  arrested  and  held  upon  any  charge  in  violation  of  the 
•criminal  laws  of  this  state,  and  admit  to  bail,  or  discharge  the 
prisoner,  in  the  same  manner  and  to  the  same  extent,  and  un- 
•der  the  same  rules  and  regulations,  as  judges  of  the  circuit  court 
are  now  authorized  by  law  to  do,  and  not  otherwise,  nor  to 
Any  greater  extent.    Act  March  1 1,  1875^  2  E.  S.  290. 

Who  may  grant  writs. 
Sec.  716.  (As  amended.)  Writs  of  habeas  corpus  may  be 
'^ranted  by  the  circuit  court  or  court  of  common  pleas  of  the 
county  in  which  the  person  applying  therefor  may  be  re- 
strained of  his  or  her  liberty,  or  by  the  judge  of  either  of  said 
<;ourt8,  whether  in  term  or  in  vacation;  or  if  said  judges  be 
Absent  from  their  circuits  or  districts,  or,  by  reason  of  sick- 
ness or  other  cause,  be  unable  to  be  incompetent  to  hear  and 
determine  the  same,  then  by  any  such  judge  of  any  adjoining 
circuit  or  district,  and  upon  application,  the  writ  shall  be 
granted  without  delay. 

Sec  2.  The  provisions  of  article  42,  chapter  1,  of  part 
2  of  the  revised  statutes  of  1852,  as  amended  by  the  fore- 
going section,  shall  govern  in  reference  to  writs  of  habeas 
corpus  issued  on  the  application  of  persons  in  custody, 
<3harged  with  crime,  so  far  as  the  same  may  be  applicable. 
Act  Dec.  20, 1865,  2  R.  S.  291.* 

*  In  Daviee'  2  B.  S.  of  1876,  in  a  foot  note  on  p.  291 ,  the  author  says : 

Note.     Quaere :    Is  the  title  of  this  act  sufficient  to  make  it  a  valid  amend. 

anent  to  section  7167    If  not,  is  it  not  valid  as  an  independent  act?    See  27 

Ind.  228;  87  Ind.  182 ;  18  Ind.  66 ;  28  Jnd.  882. 
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W?^n  may  be  sued  out 

Sec.  111.  When  any  person  shall  be  oommitted  to  prison 
on  an  order  of  arrest,  for  want  of  special  bail,  he  may  sae  out 
a  writ  of  habeas  corpus^  in  any  court  or  before  any  judge  of 
K^ompetent  jurisdiction,  and,  on  the  return  thereof,  the  plaintifi* 
-shall  be  compelled  to  show  that  the  facts  alleged  in  the  affi- 
davit, on  which  the  defendant  is  held  to  bail  are  true,  and, 
on  failure  to  do  so,  the  defendant  shall  be  discharged.  2  R. 
S.  85. 

Appeals  to  supreme  court, — Appeals  lie  to  supreme  court  from 
orders  and  judgments  upon  writs  of  habeas  corpus  made  in  term  or 
Tacation.    Sec.  576,  2  E.  S.  245,  246. 

To  admit  to  bail. 

Sec.  42.  When  any  person  is  indicted  for  murder,  the  court 
in  which  the  indictment  is  found,  upon  motion,  or  in  vacation 
the  judge  of  the  circuit  court,  or  court  of  common  pleas,  upon 
Application  by  writ  of  habeas  corpus^  may  admit  the  defendant 
to  bail,  when  it  appears,  upon  examination,  that  he  is  entitled 
to  be  let  to  bail.     2  R.  S.  380. 

In  case  of  ne  exeaty  the  defendant  may  have  the  same  remedy, 
by  a  writ  of  habeas  corpus,  as  in  other  cases  of  arrest  and  bail. 
-Sec.  669,  2  R.  S.  276. 

Duty  of  constable  when  prisoner  is  arrested  in  another  county. 

Sec.  8.  In  executing  a  warrant  for  the  apprehension  of  any 
fugitive  from  justice,  who  has  fled  into  another  county,  fipom 
any  county  in  this  state,  a  constable  may  arrest  such  offender, 
in  any  county  where  he  may  be  found;  but  if  such  offender 
shall  request  it,  he  shall  not  remove  him  from  such  county, 
without  taking  him  before  some  officer  authorized  to  issue 
and  try  writs  of  habeas  corpus^  and  giving  such  offender  time 
to  make  application  for  such  writ.  2  K.  S.  651.  See  41 
Ind.  181. 

Jurisdiction. — A  writ  of  habeas  corpus  must  issug  from  a  court 
of  the  county  where  the  person  applying  for  the  writ  is  restrained 
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of  hiB  liberty,  except  when  the  judge  of  Baid  coart  is  unable  or  in- 
competent  to  bear  and  determine  the  application.    36  Ind.  528. 

fSame. — The  petition  alleged  that  the  petitioner  was  imprisoned 
and  held  in  custody  bj  the  sheriff,  in  the  jail  of  the  county,  for  an 
alleged  contempt,  in  disobeying  an  order  of  the  court,  directing 
him  to  pay  certain  moneys ;  that,  in  fact,  said  imprisonment  is  not 
by  virtue  of  any  writ  or  order  of  the  court  authorizing  the  same, 
etc.  Heldy  that  the  petitioner  was  entitled  to  the  benefit  of  the 
writ.     28  Ind.  241.     See  6  Ind.  1. 

Provost  Marshal — Arrest. — A  deputy  provost  marshal,  directed 
by  his  superior  military  officer  to  arrest  and  send  to  head-quarters- 
all  persons  engaged  in  stealing,  concealing,  or  preventing  the'  de- 
livery of  any  government  property,  or  any  property  to  which  the 
United  /States  have  any  just  claim,  in  any  county  of  this  state,  can 
not,  japon  his  own  motion,  and  without  proper  legal  process,  under 
the  laws  of  Indiana^  arrest  and  imprison  any  citizen  upon  sus- 
picion that  he  has  committed  some  crime;  and  .any  person  so- 
arrested  and  confined  may  be  discharged  therefrom  by  the  judge^ 
of  any  court  of  competent  jurisdiction,  under  the  writ  of  habeas 
corpus,    21  Ind.  1. 

Constable — Section  111  of  code. — Proceedings  by  habeas  corpus  to 
obtain  a  discharge  from  the  custody  of  a  constable.  The  officer 
returned  to  the  writ  that  he  held  the  petitioner  in  custody  by  vir- 
tue of  a  capias  ad  respondendum,  issued  by  a  justice  of  the  peace ;  ta 
which  the  petitioner  replied,  denying  the  truth  of  the  matters 
charged  in  the  affidavit  on  which  the  capias  ijssued.  On  the  trial 
no  proof  was  made  of  the  truth  of  the  matter  charged  in  the  affi- 
davit, but  it  did  appear  that  twenty-four  hours  had  not  elapsed 
since  the  arrest  Seld,  that  the  defendant  was  entitled  to  a  trial 
on  the  capias  within  twenty -four  hours  after  being  brought  before 
the  justice,  and  conld  not  give  special  bail  unless  the  trial  was  con- 
tinued ;  and  that,  hence,  section  111  of  the  code,  awarding  the  writ 
of  habeas  corpus  to  persons  under  arrest  for  want  of  special  bail, 
has  no  application  to  the  case.  Held,  also,  that  the  plaintiff,  in  the 
capias  proceedings,  could  not  be  required,  on  a  writ  of  habeas  corpus 
thus  issued,  to  appear  and  prove  the  truth  of  the  matters. alleged 
in  the  affidavit  for  a  capias.    15  Ind.  306. 

Officers  of  United  States. — As  to  the  cases  in  which  the  state 
courts,  upon  writs  of  habeas  corpus,  or  otherwise,  may  inquire  into- 
the  conduct  of  officers  of  the  United  States^  and  discharge  or  re- 
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commit  persons  held  in  custody  by  them,  the  reader  is  referred  to 
the  opinion  of  the  O.  &  M.  R  R.  Co.  v.  Fitch,  20  Ind.  498. 

To  admit  to  bail, — On  appeal  to  the  supreme  court  from  the  de- 
cision of  a  judge,  upon  the  application  of  a  person  charged  with  a. 
crime,  to  be  admitted  to  bail,  the  evidence  will  be  weighed  without 
regard  to  the  finding  of  the  judge.     56  Ind.  595. 

Same. — On  such  application,  by  a  defendant  confined  in  jail  on 
an  indictment  for  murder,  if  from  the  evidence  the  proof  of  his 
guilt  be  not  evident,  or  the  presumption  thereof  not  strong,  he 
should  be  admitted  to  bail.    Ibid. 

Same — Burden  of  proof — Presumption. — Where  a  defendant  is 
confined  in  jail  upon  an  indictment  for  murder,  he  is  entitled  to  be 
admitted  to  bail,  on  petition  therefor,  upon  showing  either  that  the 
proof  of  his  guilt  is  not  evident,  or  that  the  presumption  of  his 
guilt  is  not  strong.     55  Ind.  176. 

Same, — Upon  the  hearing  of  such  petition,  the  burden  of  proof  is- 
upon  the  defendant.     Ibid. 

Same. — Upon  the  hearing  of  such  petition,  the  presumption  of 
law  is  against,  not  in  favor  of,  the  defendant's  right  to  be  admitted 
to  bail.     Ibid.    See  30  Ind.  197 ;  27  Id.  87;  5  Id.  290 ;  3  Id.  293. 

Same — Murder — Evidence. — Upon  an  application  by  writ  of  ha- 
beas corpus  by  one  indicted  for  murder  in  the  first  degree  to  be  ad- 
mitted to  bail,  it  having  appeared  in  evidence  that  the  deceased 
kept  a  saloon ;  that  the  prisoner  on  the  same  evening  had  taken 
several  drinks  of  whisky  just  before  he  came  to  the  saloon  of  the 
deceased  and  entered  the  same,  where  he  remained  about  two  hours- 
before  the  commission  of  the  fatal  act ;  and  that  during  that  time 
he  took  a  number  of  drinks  of  beer,  and  was  somewhat  intoxicated;, 
the  prisoner,  at  the  proper  time,  introduced  a  witness,  who  testified 
that  he  knew  the  deceased,  and  had  often  bought  liquor  of  him. 
The  prisoner  then  offered  to  prove  by  said  witness  that  he,  the 
witness,  had  frequently  bought  liquor  of  the  deceased  about  and 
just  before  the  time  of  said  homicide;  that  the  liquors  which  were 
kept  and  there  offered  for  sale  by  the  deceased  were  of  a  poisonous 
and  noxious  character ;  that  they  fired  the  brain  of  the  witness 
and  made  him  wild;  and  that  once,  while  under  the  infiuence 
thereof,  he  was  so  frenzied  thereby  that  he  came  near  killing  his- 
own  father  by  violence.  Meld,  that  the  offered  evidence  was  prop- 
erly rejected.     30  Ind.  254. 

Sajne — AssauU  and  battery, — ^Indictment  for  murder.     Trial,  and 
29 
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verdict  that  the  prisoner  was  *^  guilty  of  an  assault  and  battery, 
and  that  he  be  fined/'  etc.  ffdd^  that  the  verdict  was  a  nullity, 
find  was  equivalent  to  a  verdict  of  acquittal.  JSeld,  also,  that  the 
indictment  still  continued  against  the  prisoner,  and  that  the  proper 
mode  of  procuring  his  discharge  was  by  motion  that  he  be  dis- 
charged. Jffeld,  also,  that  the  prisoner  was  not  entitled  to  the  writ 
of  habeas  corpus.    7  Ind.  324. 

Clerk — Repeal  of  statute. — The  act  of  January  3,  1852,  giving 
jurisdiction  to  the  clerk  of  the  circuit  courts  to  issue  writs  of  habeas 
-corpus,  and  to  hear  and  determine  them,  is,  by  the  subsequent  legis- 
lation on  the  subject  of  habeas  corpus,  repealed,  and  such  clerks 
have  now  no  such  power. 

Where  a  guardian  desires,  by  the  aid  of  a  writ  of  habeas  corpus^ 
to  obtain  the  custody  of  his  ward,  he  must  make  his  letters  of 
guardianship  a  part  of  his  petition  for  the  writ.     22  Ind.  373. 

Entry  of  judgment  during  vacation. — On  the  trial  of  an  indict- 
ment for  assault  and  battery  with  intent  to  murder,  the  defendant 
wus  found  guilty  of  assault  and  battery,  and  his  punishment  was 
fixed  at  imprisonment  in  the  county  jail  and  a  fine.  After  motions 
for  a  new  trial  and  in  arrest  were  overruled,  the  defendiint  was 
imprisoned  in  the  county  jail  by  the  sheriff,  but  no  judgment  was 
•entered  during  the  term.  In  vacation,  the  prisoner  having  sued 
out  a  writ  of  habeas  corpus^  the  judge  telegraphed  the  clerk  to  enter 
judgment  in  the  order-book  as  of  a  day  certain  in  the  preceding 
term,  which  the  clerk  accordingly  did.  Held,  that  the  entry  was 
a  nullity,  and  gave  no  authority  to  hold  the  defendant  in  prison. 
After  the  court  had  finally  adjourned,  without  any  entry  of  judg- 
ment on  the  order-book,  the  clerk  could  not,  by  order  of  the  judge, 
•enter  it  in  vacation.     44  Ind.  343. 

Not  a  civil  case — Change  of  venue. — A  proceeding  by  habeas  car- 
pus is  not  a  civil  action  within  the  meaning  of  section  207  of  the 
code,  authorizing  a  change  of  venue;  nor  is  it  a  civil  case  within 
the  meaning  of  section  20  of  the  bill  of  rights,  authorizing  a  trial 
by  jury.    41  Ind.  92.     See  23  Ind.  204. 

Parent  and  child — Appeal. — The  father  of  a  minor  child,  unless 
good  reason  to  the  contrary  be  shown,  is  entitled  to  its  custody. 

Poverty  furnishes  no  legal  ground  for  depriving  the  father  of 
the  custody  of  his  minor  child.  A  judgment  rendered  in  a  proceed- 
ing by  habeas  corpus  awarding  the  custody  of  a  minor  child  "  until 
the  further  order  of  the  court,'*  is  final,  and  an  appeal  will  lie  there- 
from.   40  Ind.  170. 
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Same. — The  father  is  the  natural  guardian  of  his  infant  child, 
:and  is  entitled  to  the  custody  of  it.  But  if,  by  reason  of  immoral 
•or  vicious  habits,  he  is  unfit  to  have  the  custody  and  training  of 
his  child;  the  court  will  refuse  to  award  it  to  him,  or  will  even  di- 
rect it  to  be  taken  from  him.     25  Ind.  495. 

Same. — A  writ  of  habeas  corpus  proceeds  upon  the  ground  of  an 
illegal  restraint,  and  if  such  restraint  is  found  to  exist,  it  is  the 
-duty  of  the  court  to  free  the  person  from  it.  But  the  court  is  not 
bound  to  deliver  the  custody  of  an  infant  to  any  particular  person, 
but  should  do  so  if,  under  the  circumstances,  it  ought  to  be  done. 
Ibid. 

Same. — If  no  restraint  is  found  to  exist,  and  the  infant  is  of  an 
age  of  discretion,  the  court  may  simply  declare  it  at  liberty  to  go 
where  it  will.  But  when  the  child  is  too  young  to  exercise  a  discre- 
tion, or  have  a  choice,  it  is  the  duty  of  the  court  to  award  the  cus- 
ix)dy  to  the  person  legally  entitled  thereto.     Ibid. 

Guardian  and  ward. — A  return  to  a  writ  of  habeas  corpus^  set- 
ting up  a  will  as  the  written  authority  for  the  restraint,  but  con- 
taining no  copy  of  the  will,  is  bad  on  exception.  This  court  will 
not  go  beyond  the  statute  to  hold  the  court  whose  peculiar  duty  it 
is  to  guard  the  interests  of  minors  to  a  strict  regularity  in  sum- 
mary proceedings.  8  Ind.  485.  See  22  Ind.  373 ;  19  Id.  470 ;  1 
Id.  171 ;  2  Id.  613. 

Fugitive  from  justice. — The  return  to  a  writ  of  habeas  corpus  al- 
leged that  the  petitioner  was  held  in  custody  as  a  fugitive  from  jus- 
tice, upon  a  warrant  issued  by  the  governor  of  Indiana ^  upon  the 
requisition  of  the  governor  of  Pennsylvania,  and  that  the  petitioner 
was  the  identical  person  named  in  the  warrant.  A  copy  of  the 
warrant  was  filed  with  the  return.  Exceptions  were  filed  to  the 
return  as  follows :  1.  That  the  petitioner  is  not  the  person  who 
committed  the  crime  referred  to  in  the  warrant.  2.  That  no  copy 
of  any  indictment  or  affidavit  was  attached  to  the  warrant.  3.  That 
the  petitioner  is  detained  without  probable  cause.  4.  That  the  facts 
recited  in  the  warrant  do  not  constitute  a  crime  by  the  laws  of 
Pennsylvania.  5.  That  the  warrant  was  general,  and  was  not  di- 
rected to  any  officer  of  the  State  of  Indiana^  and  that  it  was  void, 
because  it  directed  that  the* prisoner  should  be  taken  before  a  judge 
-of  the  circuit  or  common  pleas  court  for  identification.  Held,.  1. 
That  the  identity  of  the  person  arrested  with  the  peraon  named  in 
the  warrant  being  alleged  in  the  return,  the  question  whether  that 
person  committed  the  crime  could  only  be  tried  in  Pennsylvania. 
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2.  That  it  was  not  necessary  that  a  copy  of  any  indictment  or  affi- 
davit shonld  accompany  the  warrant.  3.  That  the  warrant  and 
the  ifidictment  and  requisition  recited  therein  constitated  good 
canse  for  arrest  and  detention.  4.  That  there  conld  be  no  pretense 
that  a  crime,  nnder  the  Jaws  of  Pennsylvania,  was  not  charged.  5. 
That  the  warrant  was  good,  and  that  the  statute  requiring  the 
prisoner  to  be  taken  before  a  judge  of  the  circuit  or  common  pleaa 
court  for  identification  is  constitutional.    29  Ind.  10. 

Trial  by  jury, — No  trial  by  jury  is  allowed  in  cases  of  habeas  cor- 
pus.   23  Ind.  204. 

Record — Practice — Demurrer. — A  demurrer  is  not  the  proper 
method  of  testing  the  sufficiency  of  a  return  to  a  writ  of  habeas 
corpus. 

The  abstract  required  by  the  rules  of  this  court  is  not  a  mere  in- 
dex, but  an  intelligible  abridgement  of  that  part  of  the  record 
wbich  is  necessary  to  be  known  in  order  to  pass  upon  the  questions 
presented.     25  Ind;  171. 

Appeal. — Section  577  of  the  code  applies  only  to  appeals  from  in- 
terlocutory orders  of  judgments.  Where  a  final  judgment  has  been 
rendered  upon  a  writ  of  habeas  corpus,  an  appeal  will  lie  to  the  su- 
preme court,  as  in  other  cases,  under  sections  550  and  556  of  the 
code.    25  Ind.  495.    See  7  Id.  611 ;  3  Id.  293. 

Submission  on  appeal — Rule  32  of  supreme  court. — On  appeal  in 
a  case  of  habeas  corpus,  either  party  may  submit  on  motion  at 
any  time  after  the  appeal  is  perfected,  having  given  the  opposite 
party,  or  his  attorney,  and  any  other  person  or  persons  having  an 
adverse  interest  in  the  cause,  three  days*  previous  notice  of  the  in- 
tended motion  to  submit.  The  notice  (a  copy  of  which  has  been 
served),  with  the  sheriff's  return  thereon,  or,  where  the  notice  haa 
been  served  by  any  other  person  than  the  sheriff,  the  notice,  with 
the  acknowledgment  of  the  service  thereof,  or  an  affidavit,  stating 
the  time  and  manner  of  service,  shall  be  filed  with  the  clerk  of 
this  court,  before  the  motion  to  submit  shall  be  made.  Such  causes 
may  also  be  submitted  by  agreement  or  on  call,  as  other  cases. 
Buskirk's  Pr.  294. 

Suspension  of  the  writ  of  habeas  corpus. — Section  8  of  Art.  1,  of 
the  constitution  of  the  United  States  contains  a  delegation  to  Con- 
gress of  power  to  suspend  the  writ  of  habeas  corpus.    22  Ind.  276. 

Return  of  prisoner  from  penitentiary  to  jail — Common  pleas  court. — 
A  judge  of  the  court  of  common  pleas  may,  under  the  R.  S.  1852, 
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grant  the  writ  of  habeas  corpus  to  a  prisoner  dQtained  in  tUe  stAte 
prison  under  sentence  for  a  felony,    6  Ind.  1. 

Same. — If  the  detention  of  the  prisoner  is  illegal,  it  is  the  duty 
of  the  jodge  to  deliver  him  therefrom.     Ibid. 

Same' — The  detention  is  illegal,  if  by  virtue  of  the  judgment  and 
49entenoe  of  a  court  which  had  no  jnrisdictiou  of  the  cause.    Ibid. 

Same^ — A  judge  of  the  court  of  common  pleas,  upon  the  hearing 
on  the  return  to  a  writ  of  habeas  corpus^  i^^J)  both  by  the  R  S. 
1852,  and  by  the  general  principles  of  law,  inquire  into  the  jurisdic- 
tion of  the  court  by  whose  sentence  a  prisoner  is  detained.    Ibid. 

Form  of  petition  for  writ  of  habeas  corpus, — In  Ex  parte  Lawler, 
28  Ind.  241,  the  supreme  court  passed  upon  the  sufficiency  of  the 
petition.  • 

Lawler,  the  appellant,  filed  a  complaint,  in  the  Jefferson  Circuit 
"Court  for  a  writ  of  habeas  corpus.  It  was  signed  and  verified  by 
him,  and  alleges  that  on  the  14th  day  of  June,  1867,  he  was,  with- 
out ^is  consent  and  against  his  will,  placed  in  the  jail  of  said  Jeffer- 
son county,  and  from  thence  to  the  present  time  has  been  confined 
•continually  therein,  and  restrained  of  his  liberty,  and  that  he  still 
is  so  confined  therein  against  bis  will,  and  restrained  of  his  liberty, 
without  right,  by  one  Abner  L.  Shanon:  that  the  cause  or  pretense 
of  affiant's  detention  in  said  jail  by  said  Shanon,  as  aforesaid,  as 
he  is  informed  and  believes,  was  and  is,  for  an  alleged  contempt  in 
•disobeying  an  order  of  the  court  of  common  pleas  of  said  county, 
alleged  to  have  been  made  on  the  14th  day  of  June,  1867,  aforesaid, 
whereby  affiant  was  adjudged  to  pay  to  one  Harriet  M,  Hamel^ 
the  sum  of  four  hundred  dollars,  at  the  following  times,  after  the 
rendition  of  said  order,  to-wit :  Fifty  dollars  in  ninety  days  there- 
after; fifly  dollars  in  six  mouths  thereafter;  fifty  dollars  in 
twelve  months  thereafter;  fifty  dollars  in  two  years  thereafter; 
•one  hundred  dollars  in  three  years  thereafter,  and  the  remain- 
ing one  hundred  dollars  in  four  years  thereafter;  that  the 
said  Shanon,  as  the  sheriff  and  jailor  of  said  county,  has  the 
custody  of  the  jail  and  the  persons  confined  therein,  and  as 
«uch  sheriff  and  custodian  of  said  jail  claims  to  hold  and  detain 
affiant  therein,  as  aforesaid,  by  virtue  of  said  order,  as  affiant  be- 
lieves, for  said  alleged  contempt  in  failing  to  comply  with  said  or- 
der of  said  court;  that  said  restraint  by  said  Slutnon  is  illegal,  in 
»thi8 — 1.  That  no  order  of  arrest  or  restraint  was  issued  against  the 
person  of  affiant  by  said  court,  for  said  alleged  contempt,  whereby 
said  Shanon  or  other  person  was  or  is  legally  authorized  so  to  re- 
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strain  affiant  of  his  liberty,  as  aforesaid.  2.  That  said  Shanon  haa^ 
no  legal  process  or  order  of  any  kind,  nor  was  any  issaed,  whereby 
be  is  legally  authorized  to  so  restrain  affiant,  as  aforesaid,  of  his 
liberty.  3.  That  at  the  time  affiant  was  so  restrained  of  his  liberty,, 
as  aforesaid,  there  was  no  part  of  said  money,  so  adjudged  to  be  by 
him  paid  to  said  Harriet  M.  Hamd,  due,  or  to  be  paid.  4.  That 
affiant  was  not,  at  the  rendition  of  said  order,  nor  is  he  now,  in 
contempt  of  said  court,  in  fiiiling  to  comply  with  said  order  entered 
therein,  because  he  says,  that  at  the  time  said  order  was  so  made,, 
he  was  and  still  is  but  a  young  man,  wholly  without  any  property,, 
either  real  or  persona],  and  wholly  dependent  upon  his  labor,  from 
day  to  day,  with  his  hands,  for  his  maintenance  and  support,  nor 
had  he  then,  nor  has  he  now,  any  moneys,  rights,  credits,  or  effects, 
in  his  possession  or  under  his  control,  Or  in  the  possession  or  under 
the  control  of  any  other  person  for  his  use,  nor  has  he,  at  any  time, 
either  directly  or  indirectly,  transferred  or  concealed  any  property 
or  thing  of  value,  or  rights,  credits,  moneys  or  effects,  with  intent 
to  delay  or  defraud  any  of  his  creditors,  or  to  prevent  or  hinder  the 
payment  or  collection  of  said  sum  so  adjudged  to  be  paid  to  said 
Harriet  M,  Hamd  \  that  he  has  no  friends  or  relatives  who  are  able- 
or  willing  to  replevy  said  judgment;  that  he  has,  in  good  faith, 
made  every  effort  in  his  power  to  procure  replevin  bail,  and  to- 
comply  fully  with  said  order  of  said  ^court,  but  has  wholly  failed,  as 
aforesaid,  and  by  reason  of  his  restraint  in  jail,  he  is  wholly  unable 
to  pay  the  same  by  any  accumulation  of  means  by  his  labor,  as  he 
might  and  would  do  if  given  his  liberty.  Prayer,  that  a  writ  of 
habeas  corpus  be  issued  directed  to  said  t^hanon,  etc.  and  upon  the 
final  hearing  that  he  be  discharged,  etc.  The  court  refused  to  grant 
the  writ,  to  which  Lawler  excepted  and  appeals  to  this  court. 

We  think  the  facts  stated  in  the  complaint  are  sufficient,  under 
the  statute,  to  require  the  court  to  grant  the  writ,  and  hence  that 
the  court  erred  in  refusing  it. 

Sec.  2.    Principal  and  Accessory — AiDiNa  and  Abetting. 

In  Indiana  there  seems  to  be  practically  no  distinction  between- 
the  different  degrees  of  principals.    Bickneirs  Grim.  Pr.  14. 

Several  defendants^  how  tried. 

Sec.  65.  Upon  an  indictment  against  several  defendants^ 
any  one  or  more  may  be  convicted  or  acquitted.    2  E.  S.  388* 
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Accessories,  how  tried, 

8bc.  66.  Any  person  who  coonsels,  aids,  or  abets  in  the 
commission  of  any  offense,  may  be  charged,  tried,  and  con- 
victed, in  the  same' manner  as  if  he  were  a  principal.    Ibid. 

Accessory  after  the  fact. 

Sec.  67.  An  accessory,  after  the  fact,  to  the  commission  of 
a  felony,  may  be  indicted,  tried  and  punished,  though  the 
principal  be  neither  indicted  or  tried.    Ibid. 

Same, 

Sec  50.  Every  person  not  standing  in  the  relation  of  hus- 
band or  wife,  parent  or  grandparent,  child  or  grandchild, 
brother  or  sister,  by  consanguinity  or  affinity,  or  master  or 
apprentice,  to  any  person  guilty  of  any  felony,  who  shall, 
after  the  commission  of  such  crime,  harbor,  conceal,  or  assist 
any  such  offender,  with  intent  that  he  shall  escape  from  de- 
tection or  punishment,  shall  be  deemed  an  accessory  after  the 
fact,  and,  upon  conviction  thereof,  shall  be  imprisoned  in  the 
state's  prison  not  less  than  one  nor  more  than  five  years.    2 

R.  S.  447. 

Same, 

Sbc.  51.  Every  person  who  shall  be  guilty  of  any  crime 
punishable  by  the  provisions  of  the  last  two  preceding  sec- 
tions, may  be  indicted  and  convicted,  before  or  after  the  prin- 
cipal offender  is  indicted  or  convicted.     Ibid. 

Aiders  and  abettors. 

Sec  49.  Every  person  who  shall  be  aiding  or  abetting  in 
the  commission  of  any  crime  or  ofiense  specified  in  this  act, 
or  who  shall  counsel,  encourage,  hire,  command,  or  otherwise 
procure  such  crime  or  ofiense  to  be  committed,  shall  suffer 
the  same  punishment  and  penalties  which  are  by  law  pre- 
scribed for  the  punishment  of  the  principal.     Ibid. 

Who  is  a  principal, — ^A  person  who  is  present  aiding  and  abetting 
in  the  commission  of  a  felony,  is  a  principal,  and  not  an  accessory. 
He  is  a  principal  in  the  second  degree,  bat  may  be  Indicted  as  prin- 
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cipal  in  the  first  degree,  and  the  indictment  will  be  sustained  hy 
proof  of  his  being  principal  in  the  second  degree.    47  Ind.  568. 

In  misdemeanors. — There  can  be  no  accessories,  as  snch,  in  mis- 
demeanors, either  before  or  after  the  fact ;  bat  those  who  are  at  all 
guilty  are  guilty  in  the  same  degree.    45  Ind.* 468. 

Accessories  outside  the  state. — A  person  who,  out  of  the  State  of 
Indiana,  becomes  accessory  before  the  fact  to  a  felony  committed 
within  the  state,  can  not  be  punished  therefor,  under  the  laws  of 
this  state. 

Section  two  of  our  criminal  code  (2  B.  S.  372)  must  be  construed 
to  embrace  only  persons  who,  without  the  stat«,  commit  a  crime, 
which,  in  legal  contemplation,  is  to  be  deemed  as  having  been  com- 
mitted within  the  state,  under  circumstances  which  will  make  the 
person  thus  committing  it  a  principal  in  the  crime.     19  Ind.  421. 

In  felonies. — When  an  accessory  to  the  crime  of  assault  and  bat- 
tery, with  intent  to  murder,  is  tried  before  the  principal,  and  a  ver- 
dict of  guilty  is  rendered  against  him,  but  before  judgment  the 
principal  is  tried  and  acquitted,  the  accessory,  on  the  production 
of  the  record  showing  the  acquittal  of  the  alleged  principal,  is  en- 
titled to  be  discharged.     44  Ind.  214. 

Same. — Section  fifty-one  of  the  criminal  code  authorizes  the  trial 
and  conviction  of  an  accessory,  before  or  after  the  conviction  of  the 
principal  offender  ;  but  it  does  not  authorize  the  conviction  of  the 
accessory  after  the  principal  has  been  tried  and  acquitted.     Ibid. 

Aiding  and  abetting  in  manslaughter. — One  may  be  guilty,  under 
the  statute,  of  aiding  and  abetting  the  crime  of  manslaughter.  26 
Ind.  196. 

Same. — As  tinder  an  indictment  for  murder  in  the  first  degree 
the  defendant  may  be  convicted  of  murder  in  the  second  degree, 
or  of  manslaughter,  so  under  an  indictment  for  aiding  and  abetting 
the  crime  of  murder  in  the  first  degree,  the  defendant  may  be  con- 
victed of  aiding  and  abetting  the  crime  of  manslaughter.     Ibid. 

Accessory — Manslaughter. — Indictment  for  murder,  with  a  count 
for  manslaughter.  The  defendant  asked  the  court  to  instruct  the 
jury  that  if  they  found  from  the  evidence  that  the  person  inflicting 
the  mortal  wound  upon  the  deceased  was  guilty  of  manslaughter 
only,  and  did  not  find  that  the  defendant  inflicted  the  mortal  wound, 
and  it  was  not  proved  beyond  a  reasonable  doubt  that  he  was  pres- 
ent, aiding  and  assisting  such  person  in  giving  the  fatal  blow,  the 
defendant  could  not  be  convicted ;  for,  in  law,  there  could  not  be 
an  accessory  before  the  fact  in  a  case  of  manslaughter.    Held,  that 
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the  instraction  web  calculated  to  mislead  the  jury  in  this,  that  it 
seemed  to  confine  the  aiding,  etc.,  te  the  act  of  inflicting  the  fiital 
blow.     11  Ind.  62. 

Qucere,  whether  there  can  be  an  accessory  before  the  fact,  in  a 
•case  of  manslaughter.     Ibid. 

If  several  persons  be  engaged  in  a  common  illegal  nndertaking^ 
«nd  one  of  them  commit  a  homicide,  the  others  may  be  gtiilty  even 
.as  principals,  of  whatever  grade  of  crime  it  may  tarn  out  to  be, 
withoat  having  actually  assisted  in  inflicting  the  fatal  blow.    Ibid. 

Who  may  be  charged  as  principal  in  such  case, — Where  one  is  pre- 
sent at  the  commission  of  a  felony,  though  he  gives  no  active  assis* 
tance,  but  only  remains  near  for  the  purpose  of  watching  and  giv* 
ing  aid  if  necessary,  he  is  properly  charged  as  a  principal.  26  Ind. 
495. 

form  of  indictment  against  acces80bt. 

•<*  State  op  Indiana,       ) 
Laobanoe  County,  j 

"  iState  of  Indiana  v.  George  T.  Vhner. 

<<In  the  Lagrange  Circuit  Court,  October  term,  a.  d.  1858,  ad- 
journed to  January,  a.  d.  1859. 

''The  grand  jurors  of  the  State  of  Indiana,  duly  impaneled,  sworn, 
4ind  charged,  in  said  court,  at  said  term,  to  inquire  within  and  for 
the  body  of  said  county  of  Lagrange,  upon  their  oath  present  and 
charge  that  one  Asa  Crape  and  one  William  Jones,  late  of  said 
<30unty,  on  the  12th  day  of  September,  in  the  year  of  our  Lord 
•eighteen  hundred  and  flfty-six,  at  and  in  the  county  of  Lagrange, 
aforesaid,  two  horses  of  the  value  of  one  hundred  dollars  each,  and 
•one  horse,  commonly  called  a  gelding,  of  the  value  of  one  hundred 
-dollars,  the  personal  goods  and  chattels  of  one  Ralph  Selby,  then 
and  there  being  found,  did  unlawfully  and  feloniously  steal,  take, 
lead,  ride,  and  drive  away." 

"And  the  said  grand  jurors  further  present  and  charge  that 
George  T,  Ulmer,  late  of  the  countj'  aforesaid,  before  the  commit* 
ting  of  the  felony  and  larceny  aforesaid,  to-wit :  on  the  tenth  day 
of  September,  in  the  year  last  aforesaid,  at  and  in  the  county  of 
Lagrange  aforesaid,  did  unlawfully  and  feloniously  incite,  move, 
procure,  encourage,  counsel,  hire,  and  command  the  said  Asa  Crape 
and  the  said  William  Jones  to  do  and  commit  the  said  felony  and 
iarceny  in  manner  and  form  aforesaid. 
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"And  the  said  grand  jarors  do  further  present  and  charge  that 
the  said  George  71  Ulmer,  at  and  from  the  daj  and  year  last  aforo- 
said,  did  conceal  the  fact  of  said  crime  and  offense  by  hm 
committed  in  manner  and  form  as  aforesaid,  for  the  period  and 
time  of  one  year  from  and  after  the  commission  thereof  by  him, 
to-wit,  on  and  from  the  tenth  day  of  September^  A.  D.  eighteen 
hundred  and  fifty -six,  to  the  tenth  day  of  September^  eighteen  hun- 
dred and  fifty-seven. 

*'And  the  said  grand  jurors  do  further  present  and  charge  that 
the  said  George  T.  Ulmer,  after  the  commission  of  said  offense  by 
him  committed  as  aforesaid,  has  been  absent  from  the  State  of  In- 
diana, aforesaid,  for  the  period  and  time  of  five  months,  to-wit, 
from  the  thirtieth  day  of  January,  A.  D.  eighteen  hundred  and 
fifty-eight,  to  the  first  day  of  July,  a.  d.  eighteen  hundred  and 
fifty-eight;  and  that  the  said  George  T,  UVmer  has  concealed  him- 
self so  that  process  could  not  be  sei*ved  upon  him  for  the  period 
and  time  of  five  months  after  the  commission  of  said  offense  by 
him  committed  as  aforesaid. 

^^And  so  the  jurors,  upon  their  oaths  aforesaid,  do  say  and  charge 
that  the  said  George  T.  Ulnier  did  commit  the  crime  aforesaid,  in 
manner  and  form  aforesaid,  contrary  to  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  State 
of  Indiana.  '<  Bobert  Pabrott, 

"  Special  Prosecuting  Attorney." 

The  foregoing  indictment  was  held  good  in  Vlmer  v.  The  State. 
14  Ind.  52. 

As  to  counts  for  aiding  and  abetting,  see  23  Ind.  89,  and  author- 
ities cited. 

Sbc.  8.    Statutb  of  Limitatioks. 

When  there  is  no  limitation. 

Sbo.  10.  Prosecutions  for  treason,  murder,  arson,  and  man- 
stealing,  may  be  commenced  at  any  time  after  the  commis- 
sion of  the  ofiense.    2  R.  S.  374. 

Sixty  days, 

Seo.  11.  Prosecutions  for  an  ojSense  must  be  commenced 
within  sixty  days  after  its  commission,  where  the  penalty  can 
a  fine  of  three  dollars.     Ibid. 
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Two  years. 

Sec.  12.  In  all  other  cases  prosecution  for  an  offense  mast 
be  commenced  within  4wo  years  after  its  commission.     Ibid. 

When  statute  does  not  run. 

Sec.  13.  If  any  person  who  has  committed  an  offense,  if  ab-^ 
sent  from  the  state,  or  so  conceals  himself  that  process  can 
not  be  served  upon  him,  or  conceals  the  fact  of  the  crime,  the 
time  of  absence  or  concealment  is  not  to  be  included  in  com- 
puting the  period  of  limitation.    Ibid. 

Concealments—Forgery. — In  an  indictment  charging  that  the  de- 
fendant, while  trustee  of  a  certain  township,  falsely,  fraudulently, 
and  feloniously  altered  a  certain  receipt  taken  by  him  as  sach  trus- 
tee, for  money  by  him  paid  to  the  person  who  signed  the  receipt, 
out  of  the  funds  of  the  township,  and  for  its  benefit,  by  raising  the- 
amount  of  said  receipt,  with  the  felonious  intent  to  defraud  said 
township,  it  was  alleged  that  the  defendant,  in  his  settlement  with 
his  said  successor  in  office,  for  the  purpose  of  concealing  said  alter- 
ation, falsely  and  fraudulently  made  his  report  and  annual  settle- 
ment sheet  and  account  and  his  record  to  correspond  with  said  re- 
ceipt as  so  altered,  by  .making  the  entries  therein  falsely  show  the- 
payment  by  him  of  the  amount  of  money  mentioned  in  said  altered 
receipt  as  indicated  thereby,  and  then  and  there  and  thereby  con- 
cealed the  fact  of  said  crime,  whereby  it  was  not  discovered  until,, 
ete.,  showing  that,  by  not  including  the  time  of  the  alleged  conceal- 
ment, there  was  a  lapse  of  less  than  two  years  between  the  com- 
mission of  the  offense  and  the  commencement  of  the  prosecution^ 
but  that  by  including  the  period  of  concealment,  more  than  two 
years  intervened.  Held^  that  the  allegation  as  to  concealment  was 
not  sufficient,  such  entries  in  the  public  records  of  the  township  not 
being  a  concealment  of  the  fact  of  the  crime.     53  Ind.  489. 

Same. — The  concealment  of  '*  the  fact  of  the  crime,"  which  sus- 
pends the  operation  of  the  statute  of  limitation,  must  be  a  conceal- 
ment of  the  fact  that  a  crime  has  been  committed,  unconnected 
with  the  fact  that  the  accused  was  the  perpetrator.    14  Ind.  120. 

Such  concealment  must  be  the  result  of  positive  acts  done  by 
the  accused,  and  calculated  to  prevent  a  discovery  that  the  offense 
has  been  committed.    Ibid.  131. 
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And  the  indictment  must  Bpecifically  charge  such  acts  of  con- 
•cealment.    Ibid. 

Same, — ^Indictment  for  receiving  stolen  goods,  alleging  absence 
from  the  state  and  concealment  of  the  perspn  so  that  process  could 
not  be  served,  etc.,  to  avoid  the  limitation.  The  state  was  permit- 
ted to  prove  that  there  was  a  conspiracy,  with  which  the  defendant 
was  connected,  for  the  commission  of  this  species  of  crime,  and  the 
Jury  was  instructed  to  consider  this  evidence  in  connection  with 
the  concealment.  Meld,  that  this  was  error.  Jones  v.  The  State, 
antey  120,  followed  ;  Id.  232. 

Exception!^. — It  is  necessary,  in  an  indictment  charging  an  offense 
•committed  without  the  statute  of  limitations,  to  show  by  averments 
that  the  case  fsAls  within  the  exceptions  of  the  statute. 

The  time  of  absence  from  the  state  or  of  concealment,  of  the  de- 
fendant, which  may  occur  during  the  period  of  limitation  fized  by 
the  statute,  must  be  added  to  that  period. 

Qucerej  how  the  clause  of  the  statute  in  relation  to  the  conceal- 
ment of  the  criminal  is  to  be  construed. 

The  jury  may  convict  upon  the  testimony  of  an  accomplice.  14 
Ind.  52. 

Concealment — What  is, — It  does  not  follow  that  because  the 
owner  of  stolen  goods,  and  his  family,  have  no  knowledge  of  the 
fact  that  the  goods  have  been  stolen,  there  is  a  concealment  of  the 
fact  on  the  part  of  the  thief 

Qucere,  what  would  amount  to  such  a  concealment.     13  Ind.  324. 

Indictment  mmt  show  to  be  within  limit  of  the  statute, — Where  the 
time  for  the  prosecution  of  an  offense  is  limited  by  statute,  the  time, 
AS  averred  in  the  indictment,  should  appear  to  be  within  the  limit. 
1  Chitt.  C.  L.  223  ;  The  State  v.  G.  S.,  1  Tyler's  B.  295 ;  8  Blac& 
195. 

Sec.  4.    PRosEcuTiNa  Attorney. 

Sow  elected — Term  of  office. 

Sec.  11.  There  shall  be  elected,  in  each  judicial  circuit,  by 
the  voters  thereof,  a  prosecuting  attorney,  who  shall  hold  his 
office  for  two  years.    (Art.  7,  Const,  of  Ind.)    1  R.  S.  87. 

May  be  removed. 

Sec.  12.  Any  judge  or  prosecuting  attorney,  who  shall 
have  been  convicted  of  corruption  or  other  high  crime,  may. 
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on  informatioQ  in  the  name  of  the  state,  be  removed  from 
office  by  the  supreme  court,  or  in  such  other  manner  as  may 
be  prescribed  by  law.    Ibid. 

May  appoint  deputy. — The  prosecuting  attorney  may  appoint 
deputies.  They  shall  take  the  oath  required  of  their  principal, 
and  may  perform  all  his  duties,  subject  to  the  same  regulations  and 
penalties.  The  principal  shall  be  responsible  for  all  the  official 
acts  of  such  deputies.     1  K.  S.  418. 

Salary, — The  salary  of  the  prosecuting  attorney  is  five  hundred 
dollars  per  annum.     1  fi.  S.  775. 

Fees, — Each  prosecuting  attorney  may  recover  from  the  defendA 
ant,  in  every  successful  prosecution,  the  fees  prescribed  by  law,  I 
but  shall  in  no  manner  receive  such  fees  from  the  state.  1  E.  S.  I 
776.  ^ 

Costs  and  fees  in  criminal  cases. 

Sec.  44.  In  all  criminal  cases  where  the  person  accused 
shall  be  acquitted,  no  costs  shall  be  taxed  against  such  per- 
son, nor  against  the  state  or  county,  for  any  services  rendered 
in  such  prosecutions  by  any  prosecuting  or  district  attorney^ 
clerk,  sheriff,  coroner,  justice  of  the  peace,  constable,  or  wit- 
ness; but  in  all  cases  of  conviction,  such  fees  and  costs  shall 
be  taxed  and  collected  from  the  person  convicted.  1  R.  S. 
479. 

Prosecuting  attorney's  fees, 

Sbc.  23J.  The  circuit  and  criminal  circuit  prosecuting  at- 
torney's fees  shall  be  as  follows,  to-wit : 
For  docket  fee  on  plea  of  guilty  in  felony,       -        -      $7  00 
Docket  fee  on  plea  of  misdemeanor,    -        -        -        -    6  00 
Docket  fee  before  a  justice  of  the  peace,  on  a  plea  of 

guilty,  or  on  conviction, 5  00 

Docket  fee  in  divorce  case,  when  successfully  resisted, 

and  to  be  taxed  as  cost  and  paid  by  the  losing  party,     5  00 
Docket  fee  upon  forfeited  recognizance,   -        -        -      10  00 
And  when  he  prosecutes  to  final  judgment  against  de- 
fendant, ten  (10)  per  cent,  on  money  collected. 
Docket  fee  on  plea  of  not  guilty  in  felonies,        -        -  10  00 
Docket  fee  on  plea  of  not  guilty  in  misdemeanors,  -        7  00 
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In  all  other  cases  where  the  circuit  or  criminal  circuit 
court  prosecuting  attorney  is  required  to  prosecute  or* 

defend,  the  fee  shall  be 10  00 

1  R.  8.  475. 

Election — Where  to  prosecute. 
Sec.  1.  At  the  general  election  in  the  year  1852,  and  every 
.second  year  thereafter,  there  shall  be  elected  in  each  judicial 
circuit,  a  prosecuting  attorney,  who  shall  prosecute  the  pleas 
of  this  state  in  the  circuit  courts  of  such  circuit.  And  also, 
in  each  court  of  common  pleas  district,  a  district  attorney, 
who  shall  prosecute  the  pleas  of  the  state  in  the  common 
pleas  and  justices'  courts  of  such  districts.    2  B.  S.  415. 

Bond 

Sec.  2.  Every  person  elected  to  the  office  of  prosecuting  or 
-district  attorney,  before  entering  upon  the  duties  of  his  office, 
shall  execute  a  bond  in  the  penal  sum  of  five  thousand  dol- 
lars witii  surety,  to  be  approved  in  case  of  a  prosecuting  at- 
torney, by  the  judge  of  the  circuit,  and  in  case  of  the  district 
attorney,  by  the  judge  of  the  district,  which  bond  shall  be 
filed  in  the  clerk's  office  of  the  county  in  which  such  prose- 
•cuting  or  district  attorney  may  reside,  and  shall  be  recorded 
by  the  clerk  thereof  in  an  order-book  of  the  proper  court 
Ibid. 

Powers  and  duties  of, 

Sbc.  3.  Whenever  any  prosecuting  or  district  attorney  shall 
receive  information  of  the  commission  of  any  felony,  or  such 
-district  attorney  of  the  commission  of  any  misdemeanor,  he 
shall  cause  process  to  issue  from  a  court  having  jurisdiction  to 
issue  the  same  (except  the  circuit  court),  to  the  proper  officer, 
directing  him' to  subpena  the  persons  therein  named,  likely  to 
be  acquainted  with  the  commission  of  such  felony  or  misde- 
meanor, and  shall  examine  any  person  so  subpenaed  before 
:such  court  touching  such  offense,  and  if  the  facts  thus  elic- 
ited are  sufficient  to  establish  a  reasonable  presumption  of 
guilt  against  the  party  charged,  said  court  shall  cause  so 
much  of  said  testimony  as  amounts  to  a  charge  of  felony  or 
misdemeanor  to  be  reduced  to  writing  and  subscribed  and 
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sworn  to  by  such  witness,  whereupon,  such  court  shall  cause 
process  to  issue  for  the  apprehension  of  the  accused  as  in 
other  cases.    Ibid. 

Duties  enumerated — No  fees  in  certain  cases. 

Sec.  4.  Such  prosecuting  and  district  attorneys,  within  their 
respective  jurisdictions,  shall  conduct  all  prosecutions  for  fel- 
onies or  misdemeanors,  and  all  suits  on  forfeited  recognizances, 
resist  applications  for  changing  names,  protect  the  interests 
of  all  persons  of  unsound  mind,  and  superintend  on  behalf  of 
a  county  or  any  of  the  trust  funds,  any  suit  in  which  the 
«ame  may  be  interested  or  involved,  and  shall  perform  all 
other  duties  required  by  law,  provided  that  in  suits  before  a 
justice  of  the  peace  where  the  fine  can  not  exceed  three 
dollars,  the  district  attorney  shall  not  receive  a  fee,  nor 
in  any  other  case  before  a  ji^stice,  except  when  requested  to 
prosecute  the  suit  by  the  injured  or  complaining  party.     2  R. 

S.  416. 

Special  prosecutor  may  be  appointed  by  judge. 

Sec.  5.  If  any  prosecuting  or  district  attorney  fail  to  attend 
any  court  of  his  circuit  or  district,  as  the  case  may  be,  the 
judge  of  such  circuit  or  district,  shall  appoint  some  person 
to  prosecute  for  such  term,  who  shall  receive  the  docket  fees 
of  such  term,  and,  if  the  appointment  be  made  in  the  circuit 
oourt,  such  additional  compensation  as  the  court  may  deem 
reasonable,  to  be  drawn  from  the  state  treasury  on  the  allow- 
ance of  the  court,  and  which  allowance  shall  be  deducted  from 
the  salary  of  such  prosecutor.    Ibid. 

Liability  of  county. — A  county  is  not  liable  to  pay  a  prosecuting 
attorney  for  services  rendered  by  him  as  prosecuting  attorney,  at 
the  request  of  the  county  commissioners  made  of  him  as  such  at- 
torney, in  prosecuting  a  suit  and  obtaining  judgment  against  a  de- 
faulting officer  and  his  sureties.     34  Ind.  322. 

Officer  intrusted  with  administration  of  justice. — A  prosecuting  at- 
torney is  an  officer  intrusted  with  the  administration  of  justice, 
within  the  meaning  of  section  39  of  the  act  defining  felonies,  etc. 
33  Ind.  189. 
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May  attend  grand  jury, — The  prosecating  attorney  and  his  depu- 
ties  may  attend  the  sittings  of  the  grand  jary.    11  Ind.  473. 

Signature  to  indictment — The  signature  of  the  prosecating  attor- 
ney is  not  essential  to  the  validity  of  an  indictment.  11  Ind.  557  ; 
51  Id.  91.     See  42  Id.  393. 

Docket  fees — Attachment. — Attachment  against  the  defendant  for 
a  contempt  in  not  obeying  the  process  of  the  court.  Judgment 
against  the  defendant  for  one  dollar  and  the  costs.  Held,  that  the^ 
prosecating  attorney  was  not  entitled  to  a  docket  fee  in  the  case. 
8  Blackf  567. 

Biot — Joint  trial — Docket  fee. — Indictment  against  several  persons- 
for  a  riot.  The  defendants,  on  a  joint  trial,  were  found  gailty  and 
separately  fined  by  the  jury.  Judgment  accordingly.  Held,  that 
the  pro.secating  attorney  was  entitled  to  a  docket  fee  against  each 
of  the  defendants.     5  Blackf.  6. 

Same. — Under  the  present  statute  (Acts  1871,  p.  26,  sec.  5),  on  an 
indictment  or  information  against  two  or  more,  a  separate  docket 
fee  is  chargeable  against  each  defendant  who  pleads  guilty,  or  who- 
is  convicted  on  a  pica  of  not  guilty.     39  Ind.  36. 

By  the  K.  S.  of  1852,  only  one  docket  fee  could  be  taxed  in  any 
case,  whatever  the  number  of  the  defendants.     6  Ind.  398. 

Power  of  prosecuting  attorney — Remittitur. — Indictment  for  mali- 
cious trespass.  Verdict  as  follows  :  "  We  the  jury  find  the  defend- 
unt  guilty  in  manner  and  form  as  charged  in  the  indictment,  and 
assess  his  fine  at  twelve  dollars,  and  two  days'  imprisonment  in  the 
county  jail."  The  prosecuting  attorney  remitted  the  imprisonment 
except  six  hours,  and  judgment  was  rendered  against  the  defend- 
ant  for  twelve  dollars,  and  that  he  be  imprisoned  six  hours,  and  pay 
the  costs.  Held^  that  the  prosecuting  attorney  had  no  authority  to- 
enter  the  remittitur.    7  Blackf.  45. 

Escheat  of  estates  to  state — Duty  of  prosecuting  attorney. — Where, 
from  the  final  settlement  report  of  the  administrator  of  a  decedent's- 
estate  it  appears  that  there  is  a  surplus  in  his  hands  for  distribu- 
tion, upon  the  expiration  of  two  years  from  the  filing  and  approval 
of  sach  report,  without  the  appearance  of  any  heirs  to  claim  such 
surplus,  it  escheats  to  the  state,  and  it  is  the  duty  of  the  court  hav- 
ing jurisdiction  of  such  estate  to  order  such  administrator  to  pay 
such  surplus  to  the  proper  county  treasurer,  for  the  use  of  the  state. 
55  Ind.  150. 

Sam^. — Upon  the  failure  of  the  administrator  to  obey  such  order^ 
by  paying  over  the  surplus  to  such  county  treasurer,  it  is  the  duty 
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of  the  court  to  remove  such  administrator  and  appoint  his  successor, 
who  should  bring  suit  aganst  his  predecessor,  on  his  bond  ;  and  it 
is  the  duty  of  the  prosecuting  attorney  of  such  court  to  prosecute 
such  suit  in  court.     Ibid. 

Act  of  March,  1873.—  The  act  of  March  6, 1873  (Acts  1873,  p.  87)^ 
so  far  as  it  authorizes  the  election  of  prosecuting  attorneys  in  Oc- 
tober, 1873,  is  constitutional.     46  Ind.  355. 

Quo  FFarrriTifo.— An  information  in  the  nature  of  quo  warranto^ 
under  the  statute,  for  usurping,  etc.,  an  oflSce,  should  be  exhibited 
by  the  presenting  attorney,  and  should  commence  as  follows  :     A. 

B,,  prosecuting  attorney  of  the judicial  circuit  of  the  State  of 

Indiana,  comes  here  into  the  circuit  court  of  the  county  of ,  on, 

etc.,  and  for  the  said  state,  on  the  relation  of  0.  D.,  of,  etc.,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided,  gives 
the  court  here  to  understand  and  be  informed,  etc.    7  Blackf.  €5 


Sec.    5.    House    of    Refuge — ^Female    Prison — Home    for 

Friendless  Women. 

Mouse  of  Refuge —  Who  shall  he  received. 

Sec.  10.  Whenever  said  institution  shall  have  been  so  far 
completed  as  to  properly  admit  of  the  reception  of  youths 
therein,  the  governor  shall  make  due  proclamation  of  that  fact ;. 
and  thereafter  it  shall  be  lav^ful  for  said  board  of  commis- 
sioners to  receive  into  their  care  and  guardianship  infants- 
under  the  age  of  sixteen  years,  committed  to  their  custody,, 
in  either  of  the  following  modes,  to-wit :  1.  Infants  commit- 
ted by  any  judge  of  a  circuit  or  common  pleas  court,  oq 
the  complaint  or  due  proof  thereof,  by  the  parent  or  guardian 
of  such  infant,  that  by  reason  of  incorrigible  or  vicious  con- 
duct such  infant  has  rendered  his  or  her  control  beyond  the 
power  of  such  parent  or  guardian,  and  made  it  manifestly 
requisite  that,  from  regard  to  the  future  welfare  of  such  in- 
fant, and  for  the  protection  of  society,  he  or  she  be  placed 
under  such  guardianship ;  2.  Infants  committed  by  the  au- 
thorities aforesaid,  where  complaint  and  due  proof  have  been 
made  that  such  infant  is  a  proper  subject  for  the  guardian- 
,8hip  of  said  institution,  in  consequence  of  vagrancy  or  of  in- 
30 
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<5orrigible  or  vicious  conduct,  and  that  from  the  moral  de- 
pravity  or  otherwise  of  the  parent  or  guardian  in  whose  cus- 
tody such  infant  may  be,  such  parent  or  guardian  is  incapa- 
ble or  unwilling  to  exercise  the  proper  care  or  discipline  over 
such  incorrigible  or  vicious  infant;  8.  Infants  who  are  desti- 
tute of  a  suitable  home,  and  of  adequate  means  of  obtaining 
an  honest  living,  or  who  are  in  danger  of  being  brought  up 
to  lead  an  idle  and  immoral  life,  and  who  may  be  committed 
to  the  guardianship  of  said  institution  by  the  trustees  of  the 
township  where  such  infant  resides,  or  by  the  mother,  when 
the  father  is  dead,  or  has  abandoned  his  family,  or  is  a 
habitual  drunkard,  or  does  not  provide  for  their  support.     1 

JR.  S.  544,  545. 

When  under  sixteen. 

Sec.  12.  If  any  accusation  of  the  commission  of  any  crime 
•or  misdemeanor  shall  be  made  against  any  infant  under  the 
Age  of  sixteen  years,  before  any  grand  jury,  and  the  charge 
appears  to  be  supported  by  the  evidence  sufficient  to  put  the 
accused  upon  a  trial,  the  grand  jurors  may,  in  their  discre- 
tion, instead  of  finding  an  indictment  against  the  accused,  re- 
turn to  the  court  that  it  appears  to  them  that  the  accused  is  a 
suitable  person  to  be  committed  to  the  guardianship  of  said 
institution,  and  the  court  may  thereupon  order  such  commit- 
ment, if  satisfied  from  the  evidence  that  such  commitment 
■ought  to  be  made,  which  hearing  may  be  waived  by  the  par- 
ent or  guardian  of  such  minor.     Ibid. 

Power  of  judge  on  trial  of  infant 

Sec  13.  If  any  infant  under  the  age  of  sixteen  years  shall 
l)e  arraigned  for  trial  in  any  court  having  criminal  jurisdic- 
tion, on  a  charge  of  any  violation  of  any  criminal  law  of 
this  state,  the  judge  may,  with  the  consent  of  the  accused,  ar- 
rest, at  any  stage  of  the  cause,  any  further  proceedings  on 
the  part  of  the  prosecution,  and  commit  the  accused  to  the 
guardianship  of  the  institution.     Ibid. 

Private  examination. 

Sec.  14.  All  infants  under  the  age  of  sixteen  years,  who 
may  be  accused  of  any  offense  punishable  by  imprisonment^ 
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shall,  with  a  view  to  the  question  whether  they  ought  to  be 
committed  to  said  institution,  be  entitled  to  a  private  ex- 
amination and  trial  before  the  judge  of  a  circuit  or  com- 
mon pleas  court,  of  the  proper  circuit  or  district,  to  which 
otily  the  parties  to  the  case  and  the  parent  or  guardian  of  the 
■accused  shall  •  be  admitted,  unless  one  of  the  parents,  the 
guardian,  or  other  legal  representative  of  the  infant,  demand 
A  public  trial,  in  which  case  all  proceedings  shall  be  in  the 
oisual  manner.    Ibid. 

Proceedings  before  conveying  infants. 

Sec  15.  Before  conveying  infants  to  said  institution,  the 

person  or  persons  having  charge  of  said  infants,  shall  ascer- 

tain  from  the  superintendent  whether  they  can  be  received, 

and  if  they  can   not  be  received  into  said  institution,  the 

-case  of  such  infants  shall  be  disposed  of  as  if  this  act  had 

never  been  passed,  and  no  proceedings  taken  under  it.     1  R. 

S.  546. 

For  what  time  committed. 

Sec.  18.  "No  commitment  of  an  infant  to  said  institution 
shall  be  for  a  shorter  period  than  until  such  infant  shall  be 
reformed  or  attain  the  age  9f  twenty-one  years.     Ibid. 

Minor, 

Sec  58.  Whenever  any  person  under  the  age  of  twenty- 
one  years  shall  be  convicted  of  any  crime,  the  punishment  for 
Tvhich  is  confinement  in  the  state's  prison,  the  jury  may  sub- 
stitute imprisonment  in  the  county  jail  for  any  determinate 
period.    2  R.  S.  448. 

female  prison. 

Female  may  be  imprisoned  in  county  jail  instead  of  state  prison. 

Sec  57.  Upon  the  conviction  of  any  female  of  any  crime 
or  offense  specified  in  this  act,  the  punishment  for  which  is 
oonfinement  in  the  state's  prison,  she  may,  instead  of  such 
punishment,  be  imprisoned  at  hard  labor  in  the  jail  of  the 
county,  under  the  direction  of  the  jailer.    2  R.  S.  448. 


\ 


468  CRIMINAL  PROCEDURE. 

Hoose  of  refUge — Female  prison — Home  for  friendless  women. 

Courts  to  sentence  female  convicts  to  term. 

Sec.  16.  After  the  penal  department  of  said  institution- 
shall  have  been  proclaimed  open  for  the  reception  of  female 
convicts,  as  hereinbefore  provided,  it  shall  not  be  lawful  for 
any  court  to  sentence  any  female  convict  to  the  state  prison 
upon  conviction  of  any  crime,  but  thereafter  every  female 
convict  shall  be  sentenced  to  imprisonment  in  the  penal  de- 
partment of  the  institution  created  by  this  act,  and  the  temi 
of  imprisonment  for  which  such  female  convict  may  be  sen- 
tenced, shall  be  any  period  of  time  for  which  she  might,  on 
conviction,  have  been  sentenced  to  the  state  prison  at  and 
prior  to  the  passage  of  this  act.     1  R.  S.  847. 

In  caM  penal  department  is  filled. 

Sec  17.  If  at  any  time  the  penal  department  of  said  insti- 
tution shall  become  so  filled  with  female  convicts,  that  no- 
more  can  be  received  therein  for  the  time  being,  nor  until  it 
shall  be  enlarged  or  relieved  of  some  of  its  inmates,  then 
the  governor  shall  proclaim  the  fact,  and,  after  such  procla- 
mation, any  court  may  sentence  a  female  convict  over  the 
age  of  fifteen  years  to  the  state  prison,  to  the  same  extent 
and  in  the  same  manner  as  if  this  act  had  never  been  passed; 
and  any  female  convict  so  sentenced  may,  at  any  time  there- 
after, when  she  can  be  received  in  the  penal  department  of 
the  institution  created  by  this  act,  be  transferred  thereto,  and 
imprisoned  therein,  in  either  of  the  modes  hereinbefore  pro- 
vided for.     Ibid. 

Female  over  fifteen  years. 

Sec.  18.  Nothing  in  the  provisions  of  this  act  contained 
shall  be  so  construed  as  to  prevent  any  court,  upon  the  con- 
viction of  any  woman  or  any  girl  over  fifteen  years  of  age,  of 
any  criminal  oflfense,  from  sentencing  such  convict  to  im- 
prisonment in  the  county  jail  of  the  proper  county,  under  the 
provisions  of  any  law  in  force  in  this  state  prior  to  and  at  the^ 
time  of  the  taking  effect  of  this  act.     Ibid. 
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Who  shall  be  received  therein, 

Sbc.  19.  Whenever  said  institution  shall  have  been  pro- 
•claimed  to  be  open  for  the  reception  of  girls  in  the  reform- 
4itory  department  thereof,  it  shall  be  lawful  for  said  board  of 
managers  to  receive  into  their  care  and  management,  in  the 
said  reformatory  department,  girls  under  the  age  of  fifteen 
jears,  who  may  be  committed  to  their  custody,  in  either  of 
the  following  modes,  to  wit : 

First.  When  committedby  any  judge  of  acircuit  or  common 
pleas  court,  either  in  term  time  or  in  vacation,  on  complaint 
And  due  proof  by  the  parent  or  guardian,  that  by  reason  of 
her  incorrigible  or  vicious  conduct,  she  has  rendered  her  con- 
trol beyond  the  power  of  such  parent  or  guardian,  and  made 
it  manifestly  requisite  that  from  regard  to  the  future  welfare 
of  such  infant,  and  for  the  protection  of  society,  she  should 
be  placed  under  such  guardianship. 

Second.  When  such  infant  shall  be  committed  by  such 
judge  as  aforesaid,  upon  complaint  by  any  citizen,  and  due 
proof  of  sach  complaint,  that  such  infant  is  a  proper  subject 
for  the  guardianship  of  said  institution,  in  consequence  of 
her  vagrancy  or  incorrigible  or  vicious  conduct,  and  that 
from  moral  depravity  or  otherwise  of  her  parent  or  guardian, 
in  whose  custody  «he  may  be,  such  parent  or  guardian  is  in- 
capable or  unwilling  to  exercise  the  proper  care  or  discipline 
over  such  incorrigible  or  vicious  infant. 

Third.  When  such  infant  shall  be  committed  by  such  judge 
as  aforesaid,  on  complaint  and  due  proof  thereof,  by  the  town- 
ship trustee  of  the  township  where  such  infant  resides,  that 
such  infant  is  destitute  of  a  suitable  home,  and  of  adequate 
means  of  obtaining  an  honest  living,  or  that  she  is  in  danger 
of  being  brought  up  to  lead  an  idle  and  immoral  life. 

Girls  under  sixteen. 

Bbo.  21.  [As  amended.']  If  any  girl  under  the  age  of  sixteen 
yearsshall,  under  existing  laws,  or  under  those  which  may  here- 
after be  enacted,  be  tried  by  any  court  of  competent  jurisdiction 
for  any  criminal  oftense  for  which  she  might,  on  conviction,  be 
Bentenced  for  any  period  of  time  to  be  imprisoned  in  the  proper 
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county  jail,  it  shall  be  competent  for  the  court  or  jury,  by 
which  the  case  may  be  tried,  at  their  discretion,  on  convic- 
tion, to  substitute  confinement  in  the  reformatory  department 
of  the  institution  created  by  this  act,  for  imprisonment  in  the 
county  jail,  and  such  confinement  shall  be  until  the  infant 
attains  the  age  of  eighteen  years,  unless  sooner  lawfully  dis- 
charged by  the  board  of  managers  or  otherwise.    1  R.  8.  488. 

Consent  of  girl  under  fifteen. 

Sec.  22.  If  any  girl,  under  the  age  of  fifteen  years,  shall  be 
accused  before  any  grand  jury  of  any  crime  or  misdemeanor, 
and  the  charge  is  supported  by  evidence  suflfeient  to  put  the 
accused  upon  trial,  the  grand  jurors  may,  in  their  discretion, 
instead  of  finding  an  indictment  against  the  accused,  make  a 
return  to  the  court  that  it  appears  to  them  that  the  accused 
is  a  suitable  person  to  be  committed  to  the  guardianship  of 
the  reformatory  department  of  the  institution  created  by  this 
act,  and  the  court  may  thereupon  order  such  commitment 
until  the  infant  shall  attain  the  age  of  eighteen  years,  unless- 
sooner  discharged  as  aforesaid,  if  satisfied  from  evidence  ad- 
duced that  such  commitment  ought  to  be  made :  Providedy 
however,  that  the  production  of  the  evidence  may  be  waived 
by  the  parent  or  guardian.    Ibid. 

Habeas  corpus — private  examination. 

8bc.  24.  Whenever  any  girl,  under  the  age  of  fifteen  years^ 
shall  be  imprisoned  to  await  her  trial,  on  any  charge  punish- 
able with  imprisonment,  such  girl  may  be  brought  before  the 
proper  circuit  or  common  pleas  judge,  in  term  time  or  va- 
cation, on  a  writ  of  habeas  corpus^  and  shall  be  entitled  to  a 
private  examination  and  trial  before  such  judge,  with  a  view 
to  the  question  whether  such  infant  ought  to  be  committed 
to  said  institution,  and  only  the  parties  to  the  case  and  the 
parents  or  guardian  of  the  accused  shall  be  admitted  to  such 
examination,  unless  one  of  the  parents,  the  guardian,  or  the 
legal  representatives  of  the  accused,  shall  demand  a  public 
trial,  in  which  case  all  proceedings  shall  be  in  the  usual  man- 
ner ;  and  upon  such  hearing,  it  shall  be  competent  for  such 
judge  to  make  an  order  committing  the  accused  to  the  re*  , 
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formatorj  department  of  said  institution,  until  she  shall  at- 
tain the  age  of  eighteen  years,  unless  sooner  lawfully  dis- 
charged by  the  board  of  managers  or  otherwise.   1  R.  S.  489- 

Order  of  commitment 

Sec.  25.  Whenever  any  infant,  under  the  age  of  fifteen  years^ 
shall  be  committed  to  the  reformatory  department  of  said  in- 
stitution under  the  provisions  of  this  act,  the  order  of  com- 
mitment shall  be  signed  by  the  judge  by  whom  it  is  made^ 
and  authenticated  by  the  clerk  of  the  proper  court,  under  the 
seal  of  the  court,  and  such  order  shall  state  the  name  and 
age  of  t^e  infant,  and  the  section  of  this  act  under  which  she 
may  be  committed,  without  setting  forth  or  mentioning  the 
offense  with  which  she  may  have  been  charged,  and  no  other 
or  further  record  of  the  proceedings  shall  be  made,  unless  de- 
manded by  the  infant,  or  her  parent,  or  guardian.  If,  how- 
ever, there  shall  be  a  regular  trial  and  conviction,  under  the 
twenty-first  section  of  this  act,  the  usual  record  shall  be  made, 
and  in  such  cases  a  certified  copy  of  the  judgment  shall  con- 
stitute the  order  of  commitment.    Ibid. 

Same, 

Seo.  26.  When  a  commitment  shall  be  made  under  either 
of  the  specifications  of  section  nineteen  of  this  act,  the  order 
of  commitment  shall  also  specify  under  which  of  the  clauses 
or  specifications  of  said  section  such  order  is  made.    Ibid. 

Intention  of  legislature, — The  penal  department  of  the  Indiana 
reformatory  institution  for  women  and  girls  was  not  intended  as  a 
substitute  for  the  state  prison  and  the  county  jails  for  female  con- 
victs over  fifteen  years  of  age,  but  only  as  a  substitute  for  the  state 
prison  for  such  convicts.  It  was,  therefore,  error  to  charge  the 
jury,  on  the  trial  of  a  wohian  for  murder,  after  the  opening  of  said 
penal  department  for  the  reception  of  female  convicts,  that  in  case 
of  the  conviction  of  the  defendant  of  manslaughter,  the  penalty 
was  at  least  two  years  imprisonment  in  the  penal  department  of 
said  reformatory  institution,  omitting  the  charge  that  the  jury 
might,  in  their  discretion,  imprison  the  defendant  in  the  county 
jail  at  hard  labor,  under  the  direction  of  the  jailor.    52  Ind.  388 
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HOME  FOB  FRIENDLESS  WOMEN. 

Sec.  1.  (Act  March  11, 1867.)  That  when  any  city  or  pri- 
vate corporators,  or  other  persons,  who  shall  have  established 
ill  this  state  a  home  for  friendless  women,  upon  principles  of 
protection  and  reformation  of  abandoned  or  erring  women, 
which,  in  the  opinion  of  the  board  of  county  commissioners 
of  the  county  in  which  such  home  is  situated,  duly  recorded, 
after  examination,  is  in  a  condition  to  provide  for  and  restrain 
of  liberty  any  one  committed  to  their  charge,  on  conviction 
of  any  woman  or  girl  of  any  crime  or  misdemeanor,  or  viola- 
tion of  any  city  ordinance,  in  any  of  the  superior  or  inferior 
courts  of  the  state,  or  of  any  city  therein,  the  punishment 
whereof  shall  be  imprisonment  at  hard  labor  or  otber^vise, 
the  court  may,  in  its  discretion,  and  with  the  consent  of  the 
trustees  or  acting  authorities  of  such  home  for  friendless 
women,  and  with  a  view  to  reformation  as  well  as  punish- 
ment, order  the  imprisonment  to  be  made  and  done  in  such 
home  for  friendless  women ;  and  such  imprisonment  shall  be 
held  as  legal  and  rightful,  or  [as]  if  made  in  any  state's  prison 
in  any  county  or  city  jail  in  the  state  ;  and  the  mayor  or  city 
judge  of  any  incorporated  city,  may  sentence  and  commit 
such  persons,  on  conviction,  to  such  home,  for  the  same  pe- 
riod of  time  that  a  circuit  or  common  pleas  court  could  da 
for  a  like  oflfense. 

Sec  2.  The  trustees,  managers,  or  other  authorities  of  such 
home  for  friendless  women,  shall,  in  all  things,  be  governed 
by  the  laws  of  the  state  in  making  such  imprisonment  at 
hard  labor,  solitary  confinement,  or  otherwise,  as  shall  be  ad- 
judged by  the  court  on  any  such  conviction  or  convictions. 

Sec.  3.  Any  such  home  for  friendless  women  shall,  at  all 
reasonable  hours,  be  open  for  the  inspection  of  any  such 
court  or  any  grand  jury,  and  of  the  governor,  any  state  officer, 
or  any  committee  of  the  General  Assembly  of  the  state,  or  of 
the  council  of  any  city,  or  the  board  of  commissioners  of  the 
county  in  which  it  is  situate. 

Sec  4.  Inasmuch  as  a  great  need  exists  for  better  provi* 
fiions  being  made  for  the  keeping  of  females  convicted  of  of- 
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fenses,  it  is  enacted  to  declare  that  an  emergency  exists  in 
this  behalf,  and  this  act  is  declared  to  be  in  force  from  its 
passage.     1  R.  S.  936. 

Fines  to  be  paid  to  trustees. 

Sec.  1.  That  in  all  incorporated  cities  of  this  State  where 
there  is  now,  or  shall  hereafter  be  established,  an  incorporated 
home  for  friendless  women,  incorporated  under  the  laws  of 
this  state,  all  fines  and  penalties  assessed  and  collected  by  the 
mayor  or  other  judicial  officer  of  such  city,  for  the  breach  of 
any  ordinance  of  such  city  in  relation  to  houses  of  prostitu- 
tion, or  in  relation  to  the  keepers,  frequenters,  or  inmates 
thereof,  or  for  the  breach  of  any  ordinance  of  sach  city  for 
the  suppression  of  vice  or  immorality,  or  for  the  suppression 
of  houses  of  ill-fame,  or  for  the  punishment  of  the  keepers, 
frequenters,  or  inmates  thereof,  when  so  collected,  shall  be 
paid  over  to  the  board  of  trustees  of  such  home  for  friendless 
women  in  such  city,  to  be  applied  to  defraying  the  current 
expenses  of  such  home.    Act  Feb.  26, 1873, 1  R.  S.  937. 

Certain  other  fines  to  be  paid,  etc. 

Sec.  2.  That  in  all  incorporated  cities  of  this  state  where 
there  is,  or  shall  be  established,  a  home  for  friendless  women, 
such  as  described  in  the  first  section  of  this  act,  all  fines  and 
penalties  imposed  or  assessed  and  collected  by  the  mayor 
or  other  judicial  officer  of  such  city,  for  the  breach  of  any 
ordinance  against  professional  gambling,  or  against  gaming 
or  gambling  of  any  kind,  or  against  the  keepers  of  gambling 
houses,  or  the  frequenters  or  inmates  thereof,  when  so  col- 
lected, shall  be  paid  over  by  the  city  authorities  to  the  board 
of  trustees  of  such  home  for  friendless  women  in  such  city, 
for  the  purposes  specified  in  the  last  section.    Ibid. 

Forfeited  bondSy  etc. 

Sec.  3.  Whenever  any  person  shall  be  arrested  for  the 
breach  of  any  of  the  ordinances  mentioned,  in  either  of  the 
two  foregoing  sections,  and  shall  give  a  bond  or  recognizance, 
with  or  without  security,  conditioned  for  his  appearance  be- 
fore the  mayor  or  any  other  judicial  officer  having  jurisdic* 
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tiou  to  try  the  case,  to  answer  the  charge,  and  such  bond  or 
recognizance  shall  be  forfeited,  such  forfeiture,  when  collected, 
shall  be  paid  to  the  trustees  of  the  home  for  friendless  wo- 
men which  may  then  exist  in  such  city  as  aforesaid.   Id.  988. 

Separate  account  to  he  kept  of  fineSy  etc. 

Sec  4.  The  mayor  or  other  officer  collecting  any  fines  con- 
templated by  this  act,  shall  keep  a  separate  account  thereof, 
and  at  the  end  of  each  period  of  three  months  from  and  after 
the  taking  eftect  of  this  act,  such  mayor  or  other  officer  shall 
pay  the  amount,  so  collected  during  the  preceeding  three 
months,  into  the  city  treasury  for  the  use  of  the  trustees  of 
such  home  for  friendless  women ;  and  said  mayor  shall,  at 
the  same  time,  make  a  detailed  statement  to  the  city  coun- 
cil, showing  the  amount  that  has  been  so  paid  into  the 
city  treasurey,  and  on  what  account  collected,  and  that  it  be- 
longs to  the  said  trustees  under  the  provisions  of  this  act,  and 
thereupon  the  common  council  of  such  city  shall  make  an 
order  for  the  payment  of  the  same  to  said  trustees,  for  the  pur- 
poses aforesaid,  and  the  same  shall  be  paid  accordingly.  Ibid. 

Report  of  trustees. 

Sec  6.  It  shall  be  the  duty  of  such  trustees  of  such  home 
for  friendless  women,  on  or  before  the  tenth  day  of  January 
of  each  year,  to  make  a  detailed  report  to  the  common  coun- 
cil of  such  city,  of  the  operations  and  business  affairs  of  such 
home,  with  a  statement  of  the  receipts  and  expenditures 
thereof,  and  such  other  matters  as  are  usually  embraced  in 
reports  of  kindred  institutions,  for  the  year  ending  on  the 
31st  day  of  the  preceding  December.    Ibid. 
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Sbo.  6.    Justices  op  the  Peace. 

S^e  Surety  of  the  Peace;  Bastardy;  Examining  Trials;  Arrest; 
Becognizance ;  Appeal;  Official  Misconduct, 

Jurisdiction. 

Sec.  1.  The  jurisdiction  of  justices  of  the  peace  in  state- 
prosecutions  shall  be  co-extensive  with  their  respective  coun- 
ties.   2  R.  S.  668.     Act  May  29,  1852. 

Same. 

Sec.  8.  Justices  shall  have  exclusive  original  jurisdiction^ 
in  all  cases  where  the  fine  assessed  can  not  exceed  three  dol- 
lars, and  concurrent  jurisdiction  with  the  court  of  common 
pleas  to  try  and  determine  all  cases  punishable  by  fine  only, 
or  by  fine  with  discretion  to  imprison,  and  jurisdiction  to- 
make  examinations  in  all  other  cases,  and  in  trials  before  jus- 
tices, fines  to  the  extent  of  twenty-five  dollars  may  be  as- 
sessed ;  but  they  shall  have  no  power  to  adjudge  imprison-^ 
ment  as  a  part  of  their  sentence,  except  its  in  this  act  specially 
provided.    2  R.  8.  669. 

Same — Liquor  law, — A  criminal  prosecution  may  be  maintained 
before  a  justice  of  the  peace  for  selling  intoxicating  liqftors  to  a 
person  in  the  habit  of  getting  intoxicated,  in  violation  of  the  liquor 
law  of  1873.     49  Ind.  515. 

Same — Fugitive — Constable. — A  warrant  issued  by  a  justice  for 
the  arrest  of  a  person  duly  charged  before  him  with  the  commis- 
sion of  a  crime  or  misdemeanor,  and  who  has  left  the  county  in 
which  the  offense  was  committed,  and  where  the  warrant  was  is- 
sued, may  be  served  by  a  constable  of  said  county  in  any  other 
county  where  the  defendant  may  be  found,  upon  attaching  a  cer- 
tificate of  the  clerk  of  the  said  county  where  such  warrant  was 
issued,  setting  forth  that  the  justice  signing  the  warrant  is  duly" 
commissioned  and  qualified  as  such,  and  that  his  signature  is  gen- 
uine.   41  Ind.  181. 

Same — Becognizance, — A  justice  has  jurisdiction  to  take  a  re- 
cognizance for  the  appearance  of  a  prisoner  at  a  future  time,  to 

answer  a  general  charge  of  an  offense,  so  defectively  stated  in  its> 

\ 
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details  that  the  prisoner  might  well  have  objected  to  the  sofficiency 
of  the  affidavit.    30  Ind.  63. 

SavM^Jurisdiction. — The  proceedings  of  a  conrt  of  inferior  and 
limited  jarisdiction  can  not  be  recognised  as  valid,  unless  the  facts 
necessary  to  give  jarisdiction  in  the  particular  case  are  affirmatively 
«hown  to  exist;  and  the  taking  of  a  recognuEance  by  a  justice  of 
the  peace  is  within  this  rule.     Ibid. 

Same — Forfeited  recognizance — Pleading, — TV  here  in  a  writ  upon 
a  forfeited  recognizance,  a  transcript  of  the  proceedings  before  the 
justice  was  filed  with  the  complaint,  showing  an  affidavit  charging 
a  felony,  a  warrant  issued  thereon,  the  arrest  of  the  defendant  and 
the  giving  of  the  recognizance  for  his  appearance  at  a  future  day, 
it  was  held  to  be  sufficiently  shown  that  the  justice  had  jurisdiction* 
28  Ind.  91.     See  24  Ind.  288. 

Same. — Evidence — On  the  trial,  the  transcript  of  the  proceedings 
of  the  justice  was  not  given  in  evidence,  and  it  was  held  that  as  the 
authority  of  the  justice  to  take  the  recognizance  was  not  shown, 
there  could  be  no  recovery  by  the  state.     28  Ind.  91. 

Same — Felonies. — In  cases  of  felony,  justices  of  the  peace  have  no 
power  to  try  the  accused,  in  any  legal  sense,  but  only  to  examine 
iind  hold  to  bail,  or  commit  in  default  of  bail.    24  Ind.  288 

Justice  must  pursue  statute  strictly. -^W here  a  statute  confers  a  new 
power  upon  a  justice  of  the  peace,  be  must  follow  the  statute  strictly. 
12  Ind.  369. 

Sam^.-^The  judicial  powers  of  justices  of  the  peace  are  wholly 
statutory  and  must  be  strictly  pursued.    5  Ind.  195. 

Justice  may  order  arrest  without  warrant 

Sec.  4.  Where  any  oflFense  is  conimitted  in  view  of  any  jus- 
tice, he  may,  by  verbal  direction  to  any  constable,  or  if  no 
oonstable  be  present,  to  any  citizen,  cause  such  constable  or 
-citizen  to  arrest  such  offender,  and  keep  him  in  custody  for 
the  space  of  one  hoar,  unless  such  offender  shall  sooner  be 
taken  from  such  custody,  by  virtue  of  a  warrant  issued  on 
-complaint  on  oath.  But  such  person  so  arrested  shall  not  be 
confined  in  jail,  nor  put  upon  any  trial,  until  arrested  by  vir- 
tue of  such  warrant.     2  R.  S.  669.    Act  May  29, 1852. 

Same. — Where  a  breach  of  the  peace  was  committed  within  view 
of  the  justice,  he  might,  under  the  statute  of  1843,  issue  his  warrant 
to  bring  the  offender  before  him ;  and  if  a  complaint  was  then  filed 
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against  the  accused,  he  might  proceed  to  hear  it;  if  not,  he  might 
require  him  to  stand  on  bail.     8  Biackf.  396. 

Same — Constable. — A  constable  has  authority,  as  a  conservator  of 
the  peace,  to  arrest  a  person  charged  with  a  breach  of  the  peace, 
committed  within  his  view,  and  of  detaining  him  a  reasonable  time 
for  the  purpose  of  taking  him  before  a  magistrate.     3  Ind.  479. 

Same — Fine  without  complaint — Under  the  statutes  of  1849,  a  jus- 
tice can  not  fine  upon  confession  merely,  without  a  complaint,  on 
oath,  and  if  such  fine  were  assessed  it  would  not  bar  another  pros- 
ecution.   4  Ind.  126. 

Same. — Where  an  offense  is  committed  in  view  of  the  justice  he 
can  do  no  more  then  direct  the  arrest  of  the  offender  and  have  him 
kept  in  custody  for  one  hour,  unless  sooner  taken  from  custody  by 
legal  warrant.  He  can  not  try  the  prisoner  until  he  is  charged  by 
complaint,  on  oath,  otherwise  the  conviction  is  a  nullity  and  no  bar 
to  any  future  prosecution.   12  Ind.  369.   See  16  Ind.  486 ;  3  Id.  479. 

Trial  by  jury. 

Sec.  6.  Whenever  the  ofteuse  charged  is  one  that  the  jus- 
tice has  jurisdiction  to  punish,  the  prisoner  or  the  state  may 
demand  a  jury,  which  -may  be  impaneled  and  sworn  as  in 
civil  cases,  or  he  may  be  tried  by  the  justice.    2  R.  S.  670. 

'Same —  Number  of  jurors. — A  criminal  cause  can  not  be  tried  by 
^  less  number  of  jurors  than  twelve.  54  Ind.  461 ;  16  Id.  496 ;  8- 
Biackf.  661. 

Justice  not  to  try  cause,  except,  etc. 

Sjec.  1.  That  no  justice  of  the  peace  shall  hear  or  determine 
any  complaint  for  assault  and  battery,  or  assault,  unless  the 
injured  party  be  present  as  a  witness,  or  having  been  subpe- 
naed  refuse  to  attend,  or  unless  a  subpena  issued  for  the  in- 
jured party  shall  have  been  returned  "not  found  "by  the 
proper  officer ;  and  no  trial  shall  be  had  upon  a  complaint  for 
an  affray  unless  some  person  who  saw  the  same  shall  be  pres- 
ent as  a  witness,  or  having  been  subpenaed,  refuse  to  attend. 
Act  Feb.  7, 1855,  2  R.  S.  668. 

Same. — Where  an  affidavit  is  made  before  a  justice,  upon  which 
a  defendant  is  tried,  however  irregular  the  proceeding  may  have 
been,  in  that  the  person  injured  was  not  present  at  such  trial,  nor 
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^ven  subpenaed  by  the  justice,  if  the  justice  had  jarisdiction  of  the 
offense,  it  will  be  a  bar  to  another  prosecution  for  the  same  offense. 
v53  Ind.  434.    See  Former  Acquittal  or  Conviction. 

•  < 

JDocketingy  etc. 

Sec.  6.  On  tbe  return  of  any  warrant  issued  by  bim^  it  shall 
be  tbe  duty  of  tbe  justice  to  docket  the  cause  as  in  civil  cases, 
and  unless  continuance  be  granted  forthwith,  to  hear  the 
K^ause,  and  either  acquit,  convict,  and  punish,  or  hold  to  bail 
the  offender,  if  the  offense  be  bailable,  or  in  default  of  bail, 
-or  if  the  offense  be  not  bailable,  commit  him  to  jail,  as  the 
facts  and  the  law  may  justify.     2  R.  S.  670. 

Same — Copying  of  affidavit — ^In  a  criminal  cause  it  is  not  neces- 
.sary  for  a  justice  of  the  peace  to  copy  on  his  docket  the  affidavit 
<jharging  the  offense  upon  his  docket.     48  Ind.  306. 

Same. — A  justice  of  the  peace  is  not  required  by  the  R.  S.  1852 
to  make  up  his  docket  in  criminal  cases  in  the  same  manner  as  in 
•civil  cases.     7  Ind.  666. 

Continuances. 

,  Sec  13.  Continuances  may  be  granted,  either  on  the  appli- 
cation of  the  prisoner,  or  the  prosecuting  attorney  or  prose- 
-cuting  witness,  under  the  same  rules  as  in  civil  cases ;  except 
that  the  cost  of  such  continuance  shall  abide  the  event  of  the 
prosecution  in  all  cases.    2  R.  S.  672.     See  Continuance. 

Bail,  etc. 

Sec.  14.  Whenever  such  trial  is  continued,  the  justice -shall 
hold  the  prisoner  to  bail  for  his  appearance,  or  commit  him 
to  jail  in  default  thereof;  and  shall  recognize  the  witness  in 
the  same  manner  as  prisoners  are  held  to  bail  or  witnesses 
recognized  for  their  appearance  at  the  circuit  or  other  court. 
See  Bail;  Recognizance. 

Same. 

Sec.  15.  On  the  forfeiture  of  any  recognizance  taken  by 
virtue  of  the  last  preceding  section,  the  justice  shall  indorse 
thereon  his  certificate,  stating  in  substance  that  such  prisoner 
did  not  appear  in  discharge  of  such  recognizance,  and  abide 
ithe  judgment  of  the  court;  and  shall  forthwith  file  such  re- 
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cognizance,  so  indorsed,  with  the  clerk  of  the  circuit  court,  if 
the  offense  charged  was  a  felony ;  or  with  the  clerk  of  the  court 
of  commoD  pleas,  if  the  offense  charged  was  a  misdemeanor ; 
and  such  clerk  shall  forthwith  record  in  the  order-book  of  his 
court  such  recognizance  and  certificate  of  forfeiture,  and  note 
the  same  on  the  judgment  docket,  and  such  record  shall  have 
the  same  force  and  effect  as  other  recognizances ;  and  such 
<3ertificate,  or  the  record  thereof,  shall  be  presumptive  evi- 
dence of  the  forfeiture  of  such  recognizance.    Ibid. 

Same, — The  object  of  requiring  the  justice  of  the  peace  who 
takes  a  recognizance  under  section  14  of  the  justices'  act,  in  case 
•of  a  forfeiture,  to  indorse  a  certificate  ef  forfeiture  and  file  the 
same  in  the  clerk's  office,  is  to  give  a  lien  on  the  lands  of  the  obli- 
gors.    28  Ind.  91. 

Same, — Sections  12,  13,  14,  and  49,  construed  together,  mean 
that  a  recognizance,  to  operate  as  a  lien  upon  land,  must  be  cer- 
tified and  recorded,  etc.,  but  that  it  may  be  the  foundation  of  an 
action  without  having  been  so  certified  and  recorded ;  that  the  ac- 
tion is  in  the  nature  of  an  action  of  debt,  and  is  brought  upon  the 
Tecognizance  as  upon  any  other  contract.     12  Ind.  86. 

Election  by  justice. — Where  a  complaint  made  before  a  justice 
.shows  that  the  act  charged  might  be  either  of  several  crimes,  the 
justice  may  elect  for  which  he  will  recognize  the  party,  and  a  re- 
cognizance to  appear  and  answer  for  either  will  be  valid.  4  Ind.  428. 

Misdemeanors  punishable  by  justices  only. — Justices  have  exclusive 

jurisdiction  of  all  offenses  where  the  punishment  is  not  over  three 

dollars.    See  §§  1-5,  Act  June  7,  1852,  2  K.  S.  678,  679.     See  2 

Blackf.  251. 

Change  of  venue. 

Sec.  17.  Changes  of  venue  shall  be  granted  on  the  applica- 
of  the  prisoner,  as  in  civil  cases,  but  the  cost  thereof  shall 
abide  the  event  of  the  prosecution,  and  in  such  case,  the  jus- 
tice granting  the  change,  shall  fix  the  time  of  trial  before  the 
justice  to  whom  he  may  send  the  cause ;  and  -the  prisoners 
and  witnesses  shall  be  recognized  to  appear  before  the  justice 
to  whom  the  case  is  sent,  in  the  same  manner  as  provided  in 
^ases  of  continuances ;  and  such  recognizance,  if  forfeited, 
shall  be  certified  by  the  justice  taking  such  forfeiture,  in  the 
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same  manner  as  in  cases  of  continuances,  and  with  like  effect. 

2  R.  8.  678. 

Judgment  and  verdict. 

Sbo.  t.  Such  justice,  or  jury,  if  they  find  the  prisoner  guilty, 
shall  assess  his  punishment ;  or  if,  in  their  opinion,  the  pun- 
ishment they  are  authorized  to  assess  is  not  adequate  to  the 
offense,  they  may  so  find,  and  in  such  case  the  justice  shall 
hold  such  prisoner  to  bail  for  his  appearance  before  the  proper 
court,  or  commit  him  to  jail  in  default  of  such  bail.     2  H.  S. 

670. 

Judgment  for  fine. 

Sbc.  18.  Whenever  judgment  shall  be  rendered  for  a  fine 
and  costs,  it  shall  be  a  part  of  such  judgment  that  the  defend- 
ant stand  committed  until  such  fine  and  costs  be  paid  or  re- 
plevied ;  and  the  defendant  may  replevy  such  judgment  for 
ninety  days,  in  the  same  manner  as  in  civil  cases ;  and  such 
replevy  shall  have  the  force  and  efiect  of  a  like  judgment  in 

civil  cases.    2  B.  8.  673. 

Commitment 

8ec.  19.  If  such  defendant  do  not  immediately  pay  or  re- 

plevy  the  same,  the  justice  shall  commit  him  to  jail,  there  to 

remain  one  day  for  each  dollar  of  such   fine  so  adjudged 

against  him :  Provided^  that  no  female  shall  be  imprisoned^ 

Ibid. 

Appeal  from  justice. 

Sec.  10.  Any  person  against  whom  any  punishment  is  ad- 
judged, may  appeal  to  the  court  of  common  pleas  of  the 
county,  at  any  time  within  thirty  days  next  after  the  trial,  on 
entering  into  a  recognizance  to  appear  at  the  next  term  of  such: 
court,  as  in  other  cases ;  and  such  appeal  shall  stay  all  pro- 
ceedings, and  in  case  there  be  a  criminal  circuit  court  in  such 
county,  the  appeal  shall  be  taken  to  it  within  thirty  days,  on 
entering  into  a  recognizance  to  appear  forthwith  in  said  circuit 
court,  as  in  other  cases,  and  such  appeal  shall  stay  all  pro- 
ceedings.    2  R.  8.  670,  671.     See  Recognizance. 

Appeal  after  thirty  days. — The  common  pleas  has  no  authority 
to  order  a  justice  to  grant  an  appeal  from  bis  judgment,  after  the 
expiration  of  the  thirty  days  allowed  by  law.     14  Ind.  374. 
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New  trial  not  granted, — A  justice  has  no  power  to  grant  a  new 
tnal  in  a  criminal  case,  after  the  prisoner  has  been  recognized,  or 
the  case  finally  disposed  of.     13  Ind.  73. 

Jurat. — To  an  affidavit  made  before  a  justice  of  the  peace,  the 
justice  appended  his  jurat,  in  this  form :  **  Subscribed  and  sworn 
to,"  giving  the  date,  and  officially  signing  his  name.  Held^  tbut 
this  was  a  sufficient  jurat.    47  Ind.  180. 

Justice  to  pay  over  money. 

Sec.  21.  It  shall  be  the  duty  of  every  justice,  on  the  fijrst 
Monday  in  January  and  July,  iu  each  year,  and,  on  goings 
out  of  office,  to  pay  over  to  the  treasurer  of  his  county  all 
money  he  may  have  received  on  aocount  of  fines,  and  all  fees 
which  may  have  remained  unclaimed  in  his  hands  ior  twelve 
months,  for  the  use  of  common  schools ;  and  he  shall,  at  the 
same  time,  deliver  to  such  treasurer  a  statement,  in  writing, 
showing  by  items  the  source  from  which  such  money  was  de- 
rived, and  append  thereto  an  affidavit  that  he  has  received  no 
other  money  for  fines  not  before  paid  over  to  such  treasurer,, 
and  has  no  other  fees  unclaimed,  for  twelve  months,  in  his 
hands,  and  the  treasurer's  receipt  therefor  he  shall  file  with 
the  auditor,  who  shall  give  him  a  quietus;  and  if  such  return 
is  made  on  the  day  required  as  aforesaid,  then  such  justice* 
shall  be  entitled  to  receive  from  such  treasurer  the  sum  of 
twenty -five  cents,  as  a  fee  therefor,  and  also  five  cents  for  every 
mile  that  it  may  be  necessary  for  such  justice  to  travel  in 
making  such  return.     2  R.  S.  673,  674. 

Same. — In  an  indictment  against  a  justice  for  failing  to  make 
out  and  file  in  the  clerk's  office,  a  list  of  all  the  fines,  etc.,  assessed 
by  him,  it  is  not  necessary  to  set  out  in  the  indictment  the  names^ 
of  the  persons  against  whom  the  fines  had  been  assessed.  2 
Ind.  305. 

False  imprisonment. — To  an  action  for  false  imprisonment  against 
a  justice  of  the  peace  and  a  constable,  the  defendants  pleaded  in 
justification,  that  an  affidavit  had  been  made  before  the  justice^ 
charging  the  plaintiff  with  having  violently  assaulted,  beaten,  and 
wounded  the  deponent,  wherefore  the  justice  had  issued  his  war- 
rant, etc.  Held,  that  the  plea  was  not  objectionable,  after  a  verdict. 
31 
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in  fiiTor  of  the  defendants,  for  not  showing  that  the  aeeaalt  and 
battery  were  charged  to  have  been  unlawfully  made.  2  Blackf.  29i. 
Same. — A  person  arrested,  *on  a  justice's  warrant,  for  a  breach  of 
the  peace,  can  not  maintain  an  action  of  false  imprisonment  against 
the  jastice  or  constable,  in  consequence  of  a  mere  informality  in 
the  warrant;  provided  the  jastice  have  jurisdiction.    Ibid. 

Search  warrant. 

Sec.  20.  Search  warrants  may  be  issued,  by  justices,  on 
complaint  on  oath,  charging  stolen  goods  to  be,  as  the  afiiant 
believes,  concealed  in  any  place,  and  particularly  describing 
such  place,  and  the  goods  alleged  to  be  stolen;  and  such 
warrant  shall  authorize  the  .officer  serving  the  same  to  seize 
euch  goods  and  bring  them  before  the  justice,  to  be  by  him 
kept  until  their  ownership  is  determined  by  law.    2  K.  8.  678, 

Authority  of  search  warrant — The  warrant  of  a  jastice  of  the 
peace,  commanding  a  constable  to  search  the  premises,  etc.,  of 
B.  P,  Tuelly  does  not  command  or  authorize  the  constable  to  search 
the  premises,  etc.,  of  Benjamin  P.  Tuell.     6  Blackf.  249. 

Obstruction  of  search  warrant. — An  indictment,  for  obstrncting  the 
execution  of  a  search  warrant,  must  show  the  warrant  to  be  legal; 
and  it  must,  therefore,  show  that  the  warrant  appeared,  upon  its 
face,  to  be  founded  on  a  sufficient  affidavit.     6  Blackf.  344. 

FORMS. 

Affidavit  for  search  warrant. 
State  of  Indiana, 


County  of 


"t^  }  ss. 


A.  £.,  being  first  duly  sworn,  upon  his  oath,  says,  that  he  verily 
believes  that  one  dozen  silver  tablespoons  of  the  value  of  twenty- 
five  dollars,  of  the  goods  and  chattels  of  this  affiant,  and  heretofore 
feloniously  stolen,  taken,  and  carried  away  from  him  and  concealed 

in  or  about  the  dwelling  of  one  C.  D.  situated  in township,  in 

said  county. 

Search  warrant 
State  of  Indiana, 


County  of  ''    ' 


;} 


Ilie  State  of  Indiana^  to  any  constable  of  said  county : 

Whereas,  A.  B.  has  filed  with  me  his  complaint,  on  oath,  that 
one  dozen  silver  tablespoons  of  the  value  of  twenty -five  dollars,  of 
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the  goods  and  chattels  of  said  A.  B.,  heretofore,  as  he  deposes,  fel- 
oniously stolen,  taken,  and  carried  away  from  him  the  said  A.  B., 
are  concealed  in,  or  about,  the  dwelling  house  of  one  C.  D.,  situated 

in township,  in  said  county,  you  are  therefore  commanded  to 

search  the  said  premises,  and  if  such  property  is  found  therein,  bring 

the  same  forthwith  before  me  at  my  ofBce  in township,  to  be 

disposed  of  according  to  law.    Witness  my  hand  and  seal  this  — 

-day  of y  18 — .  J.  H.,  J.  P.    [sxal.] 

Betums. 

1.  Oct.  1, 1878.  I  have  searched  the  within  named  premises  and 
have  not  found  the  goods  in  this  warrant  described. 

K.  L.,  Constable. 

2.  (^Date.)  I  have  searched  the  within  named  premises  and  found 
the  goods  described  in  this  warrant,  and  have  them  now  in  court. 

K.  L.,  Constable. 

3.  (JDate.)  I  have  searched  the  within  named  premises  and  found 
a  portion  of  the  within  named  goods,  to- wit  [here  describe  the  goods 
found] ;  and  have  not  found  the  residue  thereof.  E.  L.,  Constable. 


Docket  entry  in  ordinary  state  case  before  justice. 

The  State  of  Indiana,  \ 

v.  >      Complaint  for  assault 

C D .  j 

March  12,  1877.  This  day  came  A.  B.,  and  filed  with  me  his 
complaint,  on  oath,  charging  C.  D.  with  an  assault.  I  there- 
upon issued  a  warrant  for  said  C.  D.  and  delivered  the  same  to 

O.  N.,  const£tble  of township,  returnable  forthwith.     At  same 

time  I  issued  subpena  for  the  following  named  witnesses,  and  de- 
livered the  same  to  the  same  constable  [here  insert  names  of  wit- 
nesses'] ;  same  day  warrant  retarned  indorsed  as  follows  [?ure  insert 
the  indorsement  of  service  on  warrant] ;  same  time  subpena  returned 
indorsed  as  follows  [h£re  insert  return  indorsed  on  subpena].  Upon 
request  of  defendant  I  issued  subpena  for  the  following  named  wit- 
nesses [here  insert  their  names]  and  delivered  same  to  same  constable. 
Same  day  subpena  for  defendant's  witnesses  returned  indorsed  as 
follows  [here  insert  indorsement]. 

Same  day  the  defendant,  being  in  custody,  moved  to  quash  the 
affidavit  herein ;  and  the  prosecuting  attorney  being  also  present 
and  the  court  having  heard  the  argument  of  counsel  upon  said 
motion  now  here  overrules  the  same.  And  this  cause  being  called 
the  defendant  was  duly  arraigned  and  for  plea  says  he  is  not  guilty, 
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and  demaDds  to  be  tried  by  a  jury.  Therenpon,  I  issued  a  venire 
for  a  jury  of  twelve  men  returnable  forthwith,  and  delivered  the 
same  to  same  constable.  Same  day  venire  retorned  indorsed  as 
fotlowSy  to-wit  [here  insert  indorsement  on  venire].  And  now  on  same 
day  came  the  following  named  jurors  in  response  to  said  venire  to- 
wit  [here  insert  names  of  jurors'].  And  the  jury  being  duly  im- 
paneled and  sworn,  this  cause  is  now  submitted  to  them  for  trial. 
And  the  evidence  being  heard,  and  arguments  of  counsel,  and  the 
jury  having  retired  for  deliberation,  now  return  into  court  the  fol- 
lowing verdict :  ''  We  the  jury  find  the  defendant  guilty  as  charged 
in  the  affidavit,  and  assess  his  punishment  at  a  fine  of  ten  dollars. 
J.  F.,  Foreman  "  [or  if  the  verdict  be  not  guilty  set  it  out]. 

It  is  therefore  considered  that  the  defendant  is  guilty  as  charged ; 
that  he  be  fined  in  the  sum  often  dollars;  that  he  pay  the  costs  of 
this  prosecution,  and  that  he  stand  committed  until  said  fine  and 
costs  are  paid  or  replevied.    Dated  this  12th  day  of  March,  1878. 

G.  H.,  J.  P.    [seal.] 

If  the  verdict  be  not  guilty,  the  entry  will  be  as  follows:     '*It 

is  therefore  considered  that  the  defendant  is  not  guilty,  and  that 

he  be  discharged." 

Plea  of  guilty — Entry. 
State  op  Indiana, 

Complaint  for  assault. 


ATE  OF  Indiana,  "X 

V.  [ 

C D .       ) 


March  12, 1878.  This  day  came  A.  E.,  and  filed  with  me  his  com- 
plaint, on  oath,  charging  0.  D.  with  an  assault.  I  thereupon  issued 
a  warrant  for  said  defendant,  and  delivered  the  same  to  O.  N.,  con- 
stable of towhship,  returnable  forthwith.     Same  day  warrant 

returned  indorsed  as  follows  [here  insert  indorsement  on  warrant]. 
And  the  defendant,  being  in  custody  before  the  court,  and  Gr.  T., 
prosecuting  attorney,  being  present  also  on  behalf  of  the  state,  the 
defendant  for  plea  says  he  is  guilty  as  charged.  It  is  therefore  con- 
sidered that  the  defendant  is  guilty  as  charged,  and  that  he  be  fined 
in  the  sum  often  dollars,  that  he  pay  the  costs  of  this  prosecution 
and  stand  commited  until  said  fine  and  cost  are  paid  or  replevied. 
Dated  March  12, 1878.  G-.  H.,  J.  P.     [seal.] 
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State  V.  Henderson,  47  Ind 

State  V.  Little,  6  Blackf 

Tate  V.  State,  5  Blackf 


Bigamy. 

Hutchins  v.  State,  28  Ind. 
Spencer  v.  State,  6  Ind.... 


63 


104 
8 
499 
127 
267 
174 


84 


Boundery  of  state. 
Carlisle  v.  State,  82  Ind 


65 


Bribery. 

State  V.  Heniiing,  88  Ind 189 

State  V.  Walls.      64  Ind. 661 

Burden  of  proof. 

Bradley  v.  State,  81  Ind. 492 

Cooper  V.  State,  47  Ind 61 

Creek  v.  State,  24  Ind 161 

GoeU  V.  State,  41  Ind 162 

Burglary.    . 

Bissott  V.  State.  63  Ind ;....  408 

Dawley  v.  State,  4  Ind 128 

Doan  v.Stete,26  Ind 496 

French  v.  State,  18  Ind 386 

Hunter  v.  State,  29  Ind 80 

Smith  V.  State,  68  Ind 840 

State  V.  Warner,  14  Ind 672 

Thompson  v.  SUte,  18  Ind 886 

Trimble  v.  State,  8  Ind 161 

Wyatt  V.  State,  1  Blackf. 267 

Carryittg  off  products  of  soil. 


*41 1  Arbuckle  v.  State^  82  Ind 84 
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IflllOTT.  Blate,  89  Ind M7 

WflkMson  ▼.  Arnold,  11  Ind^......    46 

Challenae, — (See    Jury — Duel — Grand 

ChanicUr  of  accused. 

Barker  v. State,  48  Ind. ^.  168 

Clack  V.  Stnte,  40  Ind 268 

Kngleman  y.  State,  2  Ind 91 

Fletcher  y.  State,  49  Ind 124 

Johnson  y.  State,  21  Ind 829 

Jones  y.  State,  49  Ind... 649 

KUtler  y.  State,  54  Ind 400 

Character  of  injured  party. 

Fahnestock  y.  State,  23  Ind 281 

Johnson  y.  State,  11  Ind 481 

Whitney  y.  SUte,  85  Ind 503 

Circuit  court. 

Bell  y.  Stote,  46  Ind 453 

Byrne  y.  State,  47  Ind 120 

Jackson  y.  State,  48  Ind 251 

Honiger  y.  State,  48  Ind 883 

Porter  y.  State,  2  Ind., 435 

btate  y.  Albertson,  2  Blackf 251 

SUte  y.  Justice,  46  Ind 210 

drcumttianiial    evidence.  —  (See    Evi- 
dence.) 

Beayersy.  State,  58  Ind 580 

McCulloch  y.  State,  48  Ind 109 

McGregor  y.  State,  16  Ind 9 

Sohusler-y.  State,  29  Ind. 894 

Sumner  y.  State,  5  Blackf 579 

Combination  to  commit  fehny. 

LBBdrinsham  y.  SUte,  49  Ind. 186 

State  V.  McKinstry,  50  Ind 465 

Compounding  crime. 
SUte  y.  Henning,  88  Ind. 189 

Concealed  weapons. 

SUte  y.  Duzan,  6  Blackf. 81 

State  y.  Mitchel,  8  Blackf 229 

State  y.  Swope,  20  Ind 106 

Walls  y.  SUte,  7  Blackf 572 

Wiley  y.  SUte,  52  Ind 516 

Confidential  communieation. 
Jenkinson  y.  State,  5  Blaokf. 465 

Confession. — (See  Admission  and  con- 

fe^sion.) 

Conspiracy. 

Emory  y.  State,  6  Blackf 106 

Jjiindringham  y.  SUte,  49  Ind 186 

JUndolpb  y.  SUte,  14  Ind 282 


Biee  y.  State,  7  Ind.....^^..^......  882 

Seany  y.  Stote,  6  Blaokf. 408 

State  y.  Smith,  5  Blackf. 827 

SUte  y.  Stotta,  6  Blackf. 460 

Stewart  y.  SUte,  4  Blackf 171 

Sturm  y.  Potter,  41  Ind 181 

Wileyy.  SUte,  62  Ind 476 

WUliams  y.  Stote,  47  Ind 568 

Constable. 

Emoryy.  SUte,  6  Blackf 106 

Seany  y.  SUte,  6  Blackf. 408 

SUte  y. Smith,  5  Blackf 827 

State  y.  Stotte,  5  Blackf. 460 

Stewart  y.  Sute,  4  Blackf 171 

Sturmv.  Potter,  41  Ind 181 

Constitutional  law. 

Ambrosey.  Sute,6  Ind 851 

Anderson  y.  SUte,  28  Ind 22 

Beebe  v.SUte,  6  Ind 501 

Blair  y.  Kilpatrick,  40  Ind 812 

Byrne  y.  SUte,  47  Ind ...- 120 

Clom  y.  State,  88  Ind 418 

Coffin  y.  State,  7  Ind 157 

Common  Council  of  Indianapolis 

y.  Fairfield,  1  Ind 816 

Driskill  y.  State,  7  Ind 338 

Eitel  V.  SUte,  83  Ind 201 

Fletcher  v.  SUte,  54  Ind 462 

Foltz  y.  State,  83  Ind 215 

Foley  V.  State,  9  Ind 368 

Gillespie  v.SUte,  9  Ind 880 

Graves  v.  Sute,  1  Ind. 368 

Groesch  y.  State,  42  Ind 547 

Hickland  v.  State,  8  Blackf 865 

Hingle  y.  State,  24  Ind 86 

Igoe  y.  State,  14  Ind 239 

Landringham  y.  State,  49  Ind 186 

Lauer  y.  State,  22  Ind 461 

Levy  y.  State,  6  Ind —  281 

McLaughlin  y.  SUte,  45  Ind. 838 

Miller  y.  Sute,  8  Ind 326 

Mullen  y.  State,  84  Ind 540 

O'Connor  y.  State,  45  Ind 847 

Reed  y.SUte,  12  Ind 641 

Rice  y.  State,  7  Ind 832 

Rogers'  Adm'r  y.  State,  6  Ind 81 

SUte  y.  Adamson,  14  Ind 296 

State  y.  Barbee,  3  Ind 258 

State  y.  Cooper,  5  Blackf. 258 

SUtey.  Leak,  7  Blackf 462 

State  y.  Mitchell,  8  Blackf.- 229 

State  y.  Moore,  6  Ind 436 

SUte  y.  Springfield  Tp.,  6  Ind 83 

State  y.  Wallace,  41  Ind 445 

State  V.  Young,  47  Ind 150 

Stocking  y.  State,  7  Ind 826 

Strong  y.  SUte,  1  Blackf. -  198 

Thomasson  y.  State,  15  Ind 449 
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Thompson  y.  Btate,  16  XndL »— •  616 

Yo^leBong  v.  State,  9  Ind 112 

Williams  t.  State,  48  Ind 806 

Wiles  Y.  State,  38  Ind 206 

(hntimtanee. 

Anderson  v.  State,  28  Ind....^ 22 

Beard  V.  State,  54  Ind 418 

Beavers  v.  State,  68  Ind 630 

Binns  v.  State,  38  Ind 277 

Carmon  r.  State,  18  Ind 460 

Cutler  V.  State,  42  Ind 244 

IWskill  V.  State,  7  Ind 838 

Button  V.  State,  5  Ind 638 

Gi^on  V.  State,  9  Ind 264 

Gross  y.  State,  2  Ind 136 

Hall  V.  Stote,  8  Ind 439 

Hamilton  v.  State,  3  Ind 652 

Hubbard  v.  State,  7  Ind 160 

Hurt  ▼.  State,  26  Ind 106 

Jenks  ▼.  State,  39  Ind 1 

Jones  V.  State,  11  Ind 367 

Lindville  v.  State,  3  Ind 680 

Miller  v.  State,  42  Ind 544 

Murphy  V.  State,  6  Ind 490 

Roberts  v.  Ward,  8  Blackf. 833 

Speuce  V.  State,  8  Blackf 281 

State  V.  Flemons,  6  Ind 279 

State  V.  Norman,  16  Ind 192 

Wassals  v.  State,  26  Ind 80 

Wheeler  V.  State,  14  Ind 673 

White  V.  State,  31  Ind. 262 

Wilson  V.  State,  16  Ind 932 

Coniradictory  sto^em«n^.  —  (See   Evu 

dence.) 

Thompson  y.  State,  38  Ind 89 

Corporation, 

Bank  of  Vine's  y.  State,  1  Blackf.  267 

Lowe  y.  State,  46  Ind 806 

Smith  y.  State,  28  Ind 821 

State  y.  President,  etc.,  28  Ind 862 

Corpus  deUciL — (See  Murder,) 

McGulloch  v.  State,  48  Ind 109 

Stocking  y.  State,  7  Ind 826 

CobU. 

Gomm^Ts  of  Lawrence  county  y. 

Comm'rs  of  Floyd  county,  28  Ind.  688 
Comm'rs    of    Miami    county    y. 

Blake,  21  Ind 82 

Israel  y.  State,  8  Ind 467 

Krutz  y.  State,  4  Ind 647 

McOool  y.  State,  28  Ind 127 

Odell  y.  Garnett,  4  Blackf. 649 

Smith  y.  State,  28  Ind 132 

Sohn  y.  State,  18  Ind 889 

State  y.  Bartlett,  7  Ind...« 606 


State  y.  Foster,  9  Ind ««.. 139 

State  v.  Wallace,  41  Ind 446- 

State  y.  Thurston,  7  Blackf. 148 

Thompson  v.  State,  16  Ind 616* 

Ci'osS'CxaminaUon. — (See  Evidence.) 

Metzer  y.  State,  89  Ind.... 59& 

Stinehouse  y.  State,  47  Ind 17 

Criminal  circuit  court. 

Anderson  y.  State,  28  Ind 22* 

Clem  y.  State,  33  Ind..... 41» 

Combs  y.  State,  26  Ind 9a 

Eitel  V.  State,  33  Ind 201 

Harper  y.  State,  42  Ind 406 

Metzer  y.  State,  89  Ind 596 

Moniger  y.  State,  48  Ind 888 

Mullen  y.  State,  34  Ind 640- 

State  y.  Benson,  38  Ind 60* 

State  y.  Henning.  83  Ind 189 

Wachstetter  y.  State,  42  Ind 106 

Weis  V.  State,  33  Ind 204 

Wiles  V.  State,  33  Ind 206^ 

Counterfeiting. — (See  Forgery.) 

Armitage  y.  State,  13  Ind 441 

Bersch  v.  State,  13  Ind 434 

Chamberlain  y.  State,  6  Blackf...  573. 

Chess  y.  State,  1  Blackf 198 

Hampton  y.  State,  8  Ind 33ft 

Harman  y.  State,  11  Ind 311 

Jones  y.  State,  11  Ind 357 

Lane  y.  State,  16  Ind 14 

McCartney  y.  State,  8  Ind 363- 

McGregor  y.  State,  16  Ind 9 

Miller  V.  State,  51  Ind 406 

Peoples  V.  State,  6  Blackf 95 

Porter  V.  State,  17  Ind 416 

Roberts  y.  Ward,  8  Blackf 338 

Snoddy  y.  Howard,  51  Ind 411 

Spence  y.  State,  8  Blackf 281 

Custom, 

Bankus  y.  State,  4  Ind 114 

Hitesman  y.State, 48  Ind 478 

Declaration  of  ir^ured party, 

Weldon  v.  State,  32  Ind 81 

Wheeler  y.  State,  14  Ind 67» 

Definition  of  crime. 

Hackney  y.  State,  8  Ind 494 

Hall  y.  State,  8  Ind 489 

Malono  y.State,  14  Ind 219 

State  y.  Craig,  23  Ind 186 

State  y.  Pres.  of  O.  &  M.  R.  R.  Co. 
28  Ind 862 


Deimwrrerm 
Clem  y.State,  42  Ind 
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Lane  y.  State,  7  Ind ^...  426 

.State  v.  Barrett,  64  Ind 484 

Dqmlif  clerk. 
Hair  ▼.  States  8  Blackf 164 

Deputy  proieeuHnff  attorney. 
^hattuck  y.  State,  11  Ind 478 

DeeertptUm  of  money, 

Arnold  y.  State,  62  Ind 281 

Barker  y.  State,  48  Ind 168 

Parsons  y.  State,  2  Ind. 499 

Description  of  wounds. 

Dukes  y.  State,  11  Ind 657 

West  y.  State,  48  Ind 488 

Desecration  of  cemetery. 
Winters  y.  State,  9  Ind 172 

Desecration  of  Sabbath. 

BuBsell  y.  State.  50  Ind 174 

;State  y.  Land,  42  Ind 811 

Disorderly  house. — (See   Keeping   dis- 
orderly house.) 

Docket  fee. 

Bunday  y,State,  6  Ind 898 

Krutz  y.  State,  4  Ind 647 

.State  y.  Cripe,  5  Blackf 6 

State  y.  Irvin,  8  Blackf 567 

State  y.  Kinneyman,  89  Ind „    86 

State  y.  Record,  56  Ind 107 

Drunkenness. — (See  Intoadcation.^ 


Dueling. 
.State  y.  Perkins,  6  Blackf. 


20 


Duplicity. 

Orawford  y.  State,  83  Ind 804 

Deveney  y.  State,  47  Ind 208 

Hayworth  y.  State,  14  Ind 690 

Keefer  y.  State,  4  Ind 246 

Mills  y.  State,  52  Ind 187 

Shafer  y  State,  26  Ind 191 

Bimons     y.  State,  25  Ind 881 

State  y,  Alsop,  4  Ind 141 

State  y.  Hutzell,  53  Ind 160 

State  y.  Kuns  5  Blackf 814 

State  y.  Binger,  6  Blackf. 109 

State  y.  Ryman,  2  Ind 870 

.State  y.  Shields,  8  Blackf 151 

State  y.  Smith,  8  Blackf. 489 

43tote  y.  Wickey,  54  Ind 488 

Dying  declarations. — (See  Evidence.) 
Binns  y.  State,  46  Ind 811 


Morgan  y.  State,  81  Ind •  198 

Ward  y.  State,  8  Blackf. 101 

Wheeler  y.  State,  14  Ind 678 

Elections. 

Maddoz  y.  SUte,  82  Ind Ill 

Quinn  y.  State,  85  Ind 486 

State  y.  Bobb,  17  Ind 636 

Tipton  y.  State,  27  Ind 492 

Election  between  two  counts. 

Bell  y.  State,  42  Ind 885 

easily  y.  State,  82  Ind 62 

Gandolpho  y.  State,  88  Ind 489 

Griffith  y.  Stote,  86  Ind 406 

Joy  y.  State,  14  Ind 189 

McGregg  y.  State,  4  Blackf 101 

McGregor  y.  State,  16  Ind „      9 

Merslion  y.  State,  51  Ind 14 

Miller  y.  State,  51  Ind 405 

Mills  y. State,  52  Ind 187 

Wall   y.  State,  61  Ind 458 

Embezzlement — (See  Larceny.) 

Griffith  y.  State,  86  Ind 406 

Smith  y.  State,  28  Ind 821 

Ergot. 
Carter  y.  State,  2  Ind 


617 


J^rror. 


Chandler  y.  State,  6  Blackf. 471 

Findley  y..  State,  5  Blackf. 676 

Fuller  y.  State,  1  Blackf 68 

Hogg  y.  State,  7  Ind 661 

Hornberger  y.  State,  5  Ind 800 

Ingle    y.  State,  8  Blackf. 674 

Lumm  y.  State,  3  Ind 293 

Murphy  y.  State,  6  Ind  490 

State  y.  Boucbe,  5  Blackf. 164 

State  y.  Brewer,  7  Blackf 46 

State  y.  Cross,  6  Ind 887 

State  y.  Dailey,  6  Ind 9 

State  y.  Dark,  8  Blackf 526 

State  y.  Johnson,  8  Blackf. 583 

State  y.  Michaels,  8  Blackf. 486 

Townsendy.  State,  2  Blackf. 151 

Escape  after  cotivictUm. 

Ex  parte  Clifford,  29  Ind. 106 

Redman  y.  State,  28  Ind 205 

State  y.  Wamire,  16  Ind. 367 


Estray  laws. 
Dixon  y.  State,  4  Blackf.... 
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Exceptions. 

Dougherty  y.  State,  5  Ind..... 463 

Greer  y.  State,  60  Ind. 267 

Hogg  y.  State,  7  Ind ^«....  651 
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Lonning    ▼.  State,  9  Ind 809 

Wheeler  y.  Sute,  8  Ind 113 

HzeepHona  in  definition  of   Crimea  in 

ataiute. 

Brutton  v.  State,  4  Ind 601 

Russell  V.  State,  60  Ind 174 

Evidence, 

Adams  v.  State,  48  Ind 212 

Anderson  v.  State,  89  Ind 558 

Anderson  v.  State,  26  Ind 89 

Barkery.  State,  48  Ind 168 

Beard  y.  State,  54  Ind 418 

Beavers  V.  State,' 58  Ind 580 

Bell  y.  State,  46  Ind 458 

Bersch  v.  State,  18  Ind 484 

Bescber  y.  State,  82  Ind 480 

Binns  y.  State,  46  Ind 811 

Binns  y.  State,  57  Ind 46 

Black  V.  State,  57  Ind 109 

Bland  y.  State,  2  Ind 608 

Bond  y.  State,  52  Ind 457 

Bonsall  y.  State,  85  Ind 460 

Bradley  y.  State,  81  Ind 492 

Brown  y.  State,  48  Ind 88 

Carter  y.  State,  2  Ind 617 

Cheek  y.  State,  85  Ind. 492 

Clackner  y.  State,  83  Ind 412 

Clark  y.State,  14  Ind 217 

Clem  y.  State,  33  Ind 418 

Cluck  y.  State,  40  Ind 263 

Crawford  y.  State,  33  Ind 804 

Crawford  y.  State,  2  Ind 182 

Croy  y.  State,  82  Ind 884 

Dawson  y.  State,  52  Ind 478 

Dawson  v.  State,  16  Ind 428 

De  Forest  y.  State,  21  Ind 23 

Eggleston  v.  State,  6  Blackf 436 

Eisenman  y.  State,  49  Ind 511 

Ex  parte  Halpine.  80  Ind 254 

Ex  parte  Moore,  30  Ind 197 

Vahnestock  y.  State,  28  Ind 231 

Farrell  y.  State,  88  Ind 186 

Feriter  y.  State,  33  Ind 283 

Fitzenrider  y.  State,  80  Ind 288 

Fletcher  y.  State,  49  Ind.. 124 

Foltz  y.  State,  88  Ind 215 

Frazer  y.  State,  58  Ind 8 

Gachenheimer  y.  State,  28  Ind 91 

Gastner  y.  State,  47  Ind, 144 

Gillooley  y.  State,  58  Ind 182 

Greer  y.  State,  53  Ind 420 

Grinestaff  y.  State,  58  Ind 288 

Hamilton  y.  State,  86  Ind 280 

Hannum  y.  State,  38  Ind 82 

Harding  y.  State,  54  Ind 859 

Hazen  y.  State,  58  Ind 197 

Hendricks  V.  State,  26  Ind 493 

Higgins  V.  State,  7  Ind 549 


Holloway  y.  State,  58  Ind 654 

Hunt  y.  sute,  10  Ind 69 

Hunter  y.  State,  29  Ind 80^ 

Ihrig  y.  State,  40  Ind 422 

Jarrell  y.  Stote,  68  Ind 298 

Johnson  y.  State,  21  Ind 829 

Jones  y.  State,  49  Ind 549 

Josephdaffer  y.  State,  82  Ind 402 

Joy  y.  State,  14  Ind 189 

Kercheval  y.  State,  46  Ind 120* 

Kingen  y.  State,  60  Ind 657 

Kistler  y.  State,  54  Ind 40a 

Klare  y.  State,  48  Ind 488 

Klum  y.  State,  1  Blackf. 877 

Kunkle  y.  State,  82  Ind 220* 

Landaner  y.  State,  42  Ind 488 

Lane  y.  State,  16  Ind 14 

Laydon  v.  State,  52  Ind 459- 

Leary  y.  State,  39  Ind 860 

Lehritter  y.  State,  42  Ind 482 

Loyell  y.  State,  12  Ind 18 

Lowe  y.  State,  46  Ind 805 

Martin  y.  State,  28  Ind 810' 

Mayer  y.  State,  88  Ind 208 

McCartney  y.  SUte,  8  Ind 868 

McGregor  y.  SUte,  16  Ind 9 

McLaughlin  y.  State,  52  Ind 279 

McLaughlin  y.  State,  45  Ind 888- 

Merriman  v.  State,  6  Blackf. 449 

Mershon  y.  State,  51  Ind 14 

Metzer  y.  State,  39  Ind 596- 

Miller  y.  State.  51  Ind 405 

Moniger  y.  State,  48  Ind 888 

Morris  y.  State,  7  Blackf 607 

Morrow  y.  State,  48  Ind 482 

Moses  y.  State,  58  Ind 185 

Mosher  y.  State,  14  Ind 261 

O'Connor  y.  State,  45  Ind 347 

O'Connor  y.  State,  45  Ind 851 

O'Deay.  State,  57  Ind 81 

O'Neil  y.  State,  42  Ind 846. 

Parker  y.  State,  8  Blackf 292 

Parsons  y.  State,  2  Ind 499* 

Pratt  y.  State,  7  Ind 625 

Redman  y.  State,  I  Blackf. 96 

Redman  y.  State,  28  Ind 205 

Rice  y.  State,  16  Ind 298 

Rice  y.  State,  7  Ind 882 

Reilley  y.  State,  14  Ind 217 

Richie  y.  State,  58  Ind 855 

Robb  y.  State,  52  Ind 218 

Ryan  y.  State,  52  Ind 167 

Salyer  y.  State,  6  Ind 202 

Sawyer  y.  State,  85  Ind 80 

Schlict  y.  State,  81  Ind 246 

Schusler  y.  State,  29  Ind 894 

Seany  y.  State,  6  Blackf. 408 

Sharley  y.  State,  54  Ind 168 

Shearer  y.  State,  7  Blackf 9d' 
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£1ade  ▼.  State,  2  Ind. #..    88 

49mather8  ▼.  State,  46  Ind..« 447 

Smith  T.  State,  83  Ind 159 

43mith  v.  State,  28  Ind 881 

Sowle  y.  State,  21  Ind. 286 

.Squire  v.  State,  46  Ind.^ 459 

£tate  Y.  Cook,  52  Ind 674 

.State  V.  Hall,  58  Ind 512 

State  Y.  Seals,  16  Ind 852 

State  V.  Walls,  54  Ind 561 

Stazey  v.  Hall,  58  Ind 514 

43teven8  v.  State,  44  Ind. 469 

Btewart  y.  State,  44  Ind. 287 

.Stinehouse  y.  State,  47  Ind 17 

stocking  Y.  State,  7  Ind 826 

£tone  Y.  State,  80  Ind 115 

Taylor  y.  State,  49  Ind 555 

Todd  Y.  State.  81  Ind 514 

Townsend  y.  State,  2  Blackf 151 

Townsend  y.  Sute,18Ind 857 

TurbeYille  y.  State,  42  Ind 490 

Ulmer  y.  State,  14  Ind 52 

"Ward  Y.  State,  8  Blackf. 101 

Watson  V.  State,  8  Ind 128 

Way  Y.  State,  35  Ind 409 

Weinzorpflin,  7  Blackf. 186 

Weis  Y.  Stale,  88  Ind 204 

Weldon  y.  State,  82  Ind 81 

Wertz  Y.  State,  42  Ind 161 

West  Y.  State,  48  Ind 488 

White  Y.  State,  53  Ind ^95 

Whitney  v.  State,  35  Ind 503 

Whitney  y.  State,  10  Ind 404 

Williams  y.  State,  16  Ind 461 

Williams  y.  State,  49  Ind 867 

Williams  y.  State,  47  Ind 568 

Wily  Y.  SUte,  52  Ind 476 

Wilson  Y.  State,  16  Ind 892 

Zeizer  y.  State,  47  Ind 129 

Expert, — (See  Evidence.) 

Jones  Y.  State,  11  Ind 857 

Klare  Y.  State,  48  Ind 483 

Ej!  po8t  facto  laws, 
jgtrong  Y.  State,  1  Blackf. 198 

Exioriion. 

Emory  y.  State,  6  Blackf 106 

Kistler  y.  State,  54  Ind 400 

•Seaney  y.  State,  6  Blackf. 408 

State  Y.  Burton,  8  Ind 98 
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Stocking  V.  State,  7  Ind 326 

Wriedt  v.  State,  48  Ind 579 

Witness,  examination  of  defendant. 

Baker  v.  State,  67  Ind 265 

Clark  V.  State,  60  Ind 514 

Everett  v.  State,  6  Ind 495 

Farley  V.  State,  67  Ind 831 

Frazee  v.  State,  58  Ind 8 

Greer  v.  State,  58  Ind ..  420 

Hoagland  v.  State,  17  Ind 488 

State  V.  Spencer,  15  Ind 249 

White  V.  State,  63  Ind 695 
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▼.  State,  67  Ind 26 

Wftneu,  imp^aehment  of. 

Baker  ▼.  State,  67  Ind 266 

Beauchamp  ▼.  State,  6  Blackf. 299 

Beavers  v.  State,  68  Ind^ 680 

Bench  v.  State,  18  Ind. 484 

Bradley  ▼.  State,  81  Ind. 492 

Farley  y.  State,  67  Ind ^ 881 

Fogleman  ▼.  State,  82  Ind.. 146 

Frazee  y.  State,  68  Ind 8 

Howard  v.  State,  82  Ind 478 

Hunt  ▼.  States  10  Ind 69 


Joy  V.  State,  14  Ind. 18^ 

Long  y.  Morrison,  14  Ind.. ...••  696 

Mershon  y.  State,  61  Ind 14 

Stratton  y.  State,  45  Ind 468 

Terry  v.  State,  13  Ind 70 

Walker  y.  State,  6  Blackf. 1 

Weinzorpflin  y.  State,  7  Blackf....  186 
Wilson  y.  State,  16  Ind 892 

WiineaaeSj  separation  of. 

Johnson  y.  State,  2  Ind...- 662 

Laapher  y.  State^  14  Ind. 827 


INDEX: 


ABATEMENT^ 
of  naisance,  189, 148, 148. 
plea  in,  862-869. 
form  of  plea,  868. 
reply  to  plea,  864. 
demurrer  to  plea,  864. 

plea  in,  for  disqualification  of  grand  Jury,  844^  847,  848^  84S^  860L 
plea  in,  alleging  no  return  of  indictment,  869. 
plea  in,  when  to  be  made,  862. 
for  mistake  in  name,  862: 
not  favored  in  law,  868. 
nunc  pro  tunc  entry  in  answer  to  plea,  868. 
another  indictment  pending,  368. 
residence  of  different  defendants^  868. 
plea  must  be  verified,  868. 
entry  of  plea,  866. 

ABDUCTION,  86. 

ABOBTION,  88-40. 
sUtute,  88. 

forms  of  charges  for,  89'.. 
charge  for  selling  medicine  to  procure,  89. 
requisites  of  charge,  89,  40. 
evidence^  40. 
popular  opinion  as  to  ergot,  412. 

ACGESSOBY.    (See  Principal  and  Aeeeasory.) 

ACCOMPLICE— 

conviction  'on  testimony  of,  411. 

ADMINISTERING  POISON  WITH  INTENT  TO  KILL,  80,  61,  62. 

sUtute,  GO. 

forms  of  charges,  60,  61. 

indictment  for  murder  by,  need  not  describe  poison,  28,  62. 

nor  allege  that  it  was  done  with  malice,  24. 
in  case  of  abortion,  40. 

ADMISSIONS.    (See  Oonfesaiona^  and  Admissions,) 

ADULTERATING  AND  SELLING  ADULTERATED  LIQUOR.    (See 
Liquor  Law,  220-264.) 

ADULTERY.    (See  Open,  etc..  AdulUt^  and  Fomitaiion,  181-188.) 
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AFFIDAYIT.    (Bee  ObstruetUm  of  Highwiy,  161.) 
general  form  of,  to  commence  protecation,  14. 
may  be  made  in  belief  of  aflUnti  14, 15. 
allegation  as  to  Christian  name  in«  16. 
defect  in,  not  cured  by  information,  16. 
must  contain  substantial  averments  of  indictmeiit^  16. 
proceedings  when  afBdayit  is  lost,  15. 
sufficiency  of  Jurat,  15. 

APFRAY,  262. 

AGENT— 

acts  of,  how  far  they  bind  principal,  179. 
sale  of  liquor  by,  286,  242.  250. 

AIDING  AND  ABETTING,  116,  277,  296. 

AIDING  ESCAPE.    (See  Eteape,  269.) 

ALE.    (See  Beer  and  Ale,) 

ALIBI.    (See  P«7:7tfry,  82,  410.) 

ALLOWING  MINORS  TO  PLAY  BILLLA.RDS,  ETC.,  17^  170. 

statutes,  174. 
forms  of  charges — 

allowing  minor  to  play  billiards,  176. 

permitting  minors  to  congregate  about  tables,  176. 
requisites  of  charge,  176, 176. 

ALTERATION— 
of  recognizance  bond,  how  it  affects  suit,  836. 

ALTERING  MARKS  OR  BRANDS,  Sa 

AMBIGUITY  AND  UNCERTAINTY,  8. 
will  be  construed  most  strongly  against  pleader,  18. 

AMENDMENT— 
of  indictment,  11 
of  information,  18. 

ANIMALS— 
cruelty  to,  256. 
dying  of  cholera,  failing  to  bury  or  burn,  198, 194. 

APPEALS— 
from  justice  of  the  peace,  12, 15, 179,  262,  488,  484. 
no  information  required  on  appeal  f^om  Justice  of  the  peftce,  12i  16» 
to  supreme  court,  49,  481. 
from  county  commissioners,  288,  289. 
relative  to,  generally,  431-440. 

by  state  dues  not  lie,  in  case  of  surety  of  the  peaoe^  802* 
within  what  time  and  how  taken,  431, 436» 
appeal  by  state  does  not  stay  judgment^  482. 
effect  of  appeal  by  defendant,  482. 
what  to  be  certified  when  state  appeals,  482. 
when  appeal  shall  stand  for  trial,  482. 
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one  of  several  Joint  defendants  may  appeal,  482. 

decision  of  appellate  court,  482. 

discharge  of  defendant,  when,  488. 

return  of  prisoner,  488. 

technical  errors  not  to  cause  reversal,  488. 

informalities  not  to  cause  dismissal,  488. 

opinion  of  supreme  court  to  be  in  writing,  488, 

execution  of  judgment  of  appellate  court,  488. 

how  taken  by  state,  484. 

jurisdiction  of  supreme  court,  48&         * 

writs  of  error  abolished,  486. 

in  habeas  corpus  cases,  486,  487. 

clerk  must  make  transcript,  48^. 

notice  of^  486. 

adjudicated  cases  of  appeal  by  state,  486. 

record,  on  appeal,  what  to  show,  486. 

forms  of  notices,  etc.,  for  appeals,  437,  488. 

transcript,  what  to  contain,  489. 

defendant  and  state  may  take  exceptions,  when  and  how,  489, 440 

bill  of  exception,  when  made  and  what  to  contain,  489,  440. 

effect  of  failure  to  except,  440. 

exception  to  instructions,  440. 

ABGtJMENT  OP  COUNSEL,  898,  899,  400. 

ARRAIGNMENT  AND  PLEA,  881-888. 
how  made,  881. 

if  defendant  refuses  to  pl^d,  881. 
must  be  made  before  trial,  881. 
on  appeal  from  justice,  not  necessary,  881,  882. 
waiver  of,  882. 

what  record  should  show,  382. 
defendant  may  plead  without  arraignment,  882. 
withdrawal  of  plea,  882. 
parol  evidence  of  plea  before  justice,  882. 
defendant  may  plead  specially,  888. 

ARREST,  819-826.    (See  Warrant) 
statutes,  819,  820,  321,  826. 
what  it  is,  820. 

when  and  how  made,  819,  820. 

power  and  duty  of  officers  therein,  819,  820^  828,  824,  825. 
bail  may  arrest  principal,  820. 
on  process  from  justice,  821. 
of  defendant  already  in  custody,  828. 
arrest  on  view,  828,  477. 
powers  of  deputy,  824. 
arrest  without  process,  824. 
arrest  for  misdemeanor  and  felony  distinguished,  824. 
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Aerut — ConUnued. 
breaking  doors,  826. 
priTilegen  from,  825. 

ARREST  OF  JUDGMENT—   ^ 
for  what  a  Judgment  will  not  be  arretted,  85, 86^  851s, 
relative  to  generally,  428-480. 
what  it  is,  428. 
causes  for,  428-480. 

court  may  arrest  on  its  own  motiop,  428. 
effect  of  granting  motion,  428. 

if  granted,  court  may  order  defendant  recommitted,  428L 
bow  made,  480. 
upon  failure  to  except,  defendant  waiyet  objection,  480l 

ARSON,  70-78. 
statute,  70,  71. 
forms  of  cbarges — 

burning  dwelling-house,  71. 

burning  barn  with  intent  to  defraud  insurance  company,  7L 

burning  personal  property  to  defraud  insurer,  71,  72. 

burning  hay,  wood,  grain,  etc.,  of  another,  72. 
requisites  of  charge^  72,  78. 
allegation  of  ownership,  72. 
is  offense  against  occupancy,  72. 
description  of  building,  72,  78. 
subjects  of  arson,  78. 

as  to  the  words  **  willfully  and  maliciously,"  78. 
as  to  the  intention,  78. 

difference  between  "  stacks  "  and  "  shocks  "  of  grain,  78. 
how  much  burning  is  necessary  to  constitute,  78. 
murder  in  perpetration  of,  28. 

ASSAULT,  40.    (See  ProvoHng  AasauLt) 

ASSAULT,  AND   ASSAULT  AND    BATTERY  WITH   FELOKIOUS 
INTENT,  48-50. 
statute,  48. 
forms  of  charges — 

assault  with  intent  to  murder,  48. 

assault  and  battery  with  intent  to  murder,  48. 

assault  and  battery  with  intent  to  commit  manslaughter,  48^  44. 

assault  and  battery  with  intent  to  commit  rape,  44. 
requisite  of  charge,  44,  45,  46. 
evidence,  47,  50. 

ASSAULT  AND  BATTERY,  41,  42 
statute,  41. 
charge,  41. 

requisites  of  charge^  41. 
evidence,  41,  42. 
defendant  in  case  of  rape  may  be  conylcted  of^  84. 
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Abbavlt  as7>  Battkrt — OonHnued, 
may  be  proved  on  trial  for  forcible  entry  asd  dataiaar,  lOL 
wben  it  will  bar  prosecation  for  riot,  260.  * 

ASSIGNMENT  OF  ERROR— 
bow  muBt  be  made  to  present  question  for  reriew,  49. 

ATTORNEY.    (See  Barratry,  264,  266.) 

JBAIL  AND  RECOGNIZANCE,  82&-888. 

form  of  recognizance  on  appeal  from  Jostico,  828. 

forfeiture,  828,  829,  888. 

form  of  recognizance  in  circuit  court,  887. 

form  of  recognizance  of  witnesses,  837. 

entry  of  forfeiture,  888. 

treason  and  murder  not  bailable,  296,  826. 

order  for  bail,  by  whom  made  and  how  taken,  826^  820. 

on  writs  of  attachment,  826. 

defendant  may  deposit  money,  826. 

when  sheriff  may  take  it,  827,  882. 

when  bail  taken  in  cases  of  murder,  827. 

surrender  of  principal  by  bail,  827,  882,  888. 

discharge  of  bail,  827. 

new  ball,  827. 

Action  in  forfeited  recognizance,  829. 

bail  may  have  money  refunded,  when,  829. 

defect  of  form  in  recognizance,  880. 

re-arrest  of  defendant,  effect  on  recognizance,  880. 

certificate  of  forfeiture  by  justice,  880,  888,  888. 

aubrogation  of  bail,  880. 

murder  in  second  degree  not  bailable,  831. 

Application  to  be  let  to  bail,  how  made,  etc.,  881,  882. 

motion  by  surety  to  be  discharged  from,  382. 

death  of  principal,  effect  ofj  882. 

Answer  to  suit  on  forfeited  recognizance,  832. 

statute  of  frauds  not  applicable  to  recognizance  taken  in  open  ooorl^  S8&. 

fixing  amount,  382,  833. 

enlistment  of  principal  in  army  no  excuse,  338. 

defendant  may  remain  on  bail  after  verdict,  833. 

as  to  complaint  on  forfeited  recognizance,  838. 

when  forfeiture  may  be  taken,  383. 

as  to  recognizance  and  forfeiture  before  justice,  880,  888,  886,  880. 

alteration  of  bond,  how  it  affects  suit,  336. 

what  must  be  averred  and  proved  in  suit  on  reoognizanoe^  886. 

judge  of  other  county  may  admit  to  bail,  when,  836. 

sureties  alone  may  execute  bond,  886. 

justice  to  recognize  prisoner  for  felony,  888,  889. 

on  preliminary  examination,  838-^41. 

before  justice  of  the  peace,  476,  476,  478. 
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BANK  BILLS— 
description  of  in  indictmanti  68^  74. 
M  to  proof  of,  66,  67. 
meaning  of,  78. 

BAB  TO  FUTUBB  PBOSBCUTION.    (See  Farmer  Aejmttal  or  Qmvie^ 
turn.) 

BABBATRT,  264,  266. 

••BARTER  AND  SELL"— 

OM  of  the  words  in  charge  of  unlawful  sale  of  liquor,  281. 

evidence  of  barter,  289. 

BASTARDY,  808-816. 
iUtutes,  808,  804,  806,  806,  807. 
complaint  for,  807. 
general  proyisions  under,  807-818. 
warrant,  81 8. 

form  of  examination  of  relatriz  before  justice,  814. 
form  of  mittimus,  814. 
docket  entry,  816. 

BAWDY  HOUSE.    (See  Nuiionce,  186.) 

BEER  AND  ALE— 

sale  of  by  club  to  one  of  its  members,  246. 
as  to  whether  it  is  intoxicating,  247,  248.^ 

BETTING  ON  ELECTIONS,  ETO.   (See  Gaming  and  BetHnff,  168-172, 178.) 

BIGAMY,  187, 188. 

BILLIARDS— 

allowing  minors  to  play,  or  congregate  around  table,  174-176. 

BILL  OP  EXCEPTIONS.    (See  Exception.) 

BILL  OP  LADING.    (See  False  BUI  of  Lading,  109.) 

BILL  OP  PARTICULARS.    (See  Barratry,  264,  256.) 

BLACKMAILING,  276-277.    (See  Extorium  by  Threaii.) 

BODY  SNATCHING,  277,  278. 

BRIBERY,  209-211. 
statutes,  209-211. 
forms  of  charges — 

offering  to  bribe  lustice  of  the  peace,  209. 

justice  accepting  bribe,  210. 

prosecuting  attorney  accepting  bribe,  21(X 

bribery  of  juror,  211. 

BRIDGES.    (See  Ohatructitm  of  Highways,  Streams,  Bridges,  etc.,  160.) 

BUILDING.    (See -Arson,  70-78.)  . 

BUILDINGS,  PUBLIC— 
doors  of,  how  to  open,  297. 
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BURGLARY,  67-70. 

statute^  67. 

forms  of  charges- 
breaking,  etc.,  with  intent  to  steal,  68. 
breaking,  etc.,  with  intent  to  murder,  68. 
breaking,  etc.,  with  intent  to  ravish,  68. 

definition  of,  68,  69. 

requisites  of  charge,  68,  69. 

description  etc,  of  goods  intended  to  be  stolen,  68. 

allegation  cf  ownership,  68,  69. 

IB  offense  against  possession,  69. 

evidence,  68^  69,  70. 

use  of  the  words  "  feloniously  and  burglariously,"  69. 

of  the  intent,  69. 

effect  of  verdict,  70. 

CAMP-MEETING— 

disturbance  of,  etc.,  268-266. 

CANADA  THISTLE— 
allowing  to  grow  or  selling  seed,  191. 

CANAL.    (See  Obstruction  of  Highways,  ete^  160.) 

CAPITAL  PUNISHMENT.    (See  Judgment  and  ExecuHon,  417,-422.) 

CAPTION— 

form  of  caption  of  indictment  and  record,  2. 

when  it  is  not  part  of  indictment,  9. 

of  information  need  not  name  county,  18, 14.  ^ 

CARNAL  KNOWLEDGE.    (See  Eape.) 

CARRIERS,  COMMON— 

law  regulating,  216-220. 

statutes,  216-219. 

forms  of  charges- 
selling  tickets  unlawfully,  219. 
refusing  to  redeem  tickets,  219,  220. 
agents  selling  tickets  without  authority,  220. 

CARRYING  AWAY— 

what  amounts  to.    (See  Larceny,) 
indictment  for  robbery  need  not  allege,  75. 

CARRYING  OFF  PRODUCTS  OF  SOIL,  99, 100. 

CARRYING  WEAPONS  UNLAWFULLY,  266,  266. 
statute,  265. 
forms  of  charges — 

carrying  concealed  weapons,  266. 

carrying  weapons  openly  for  the  purpose  of  injury,  266. 
requisites  of  charge,  266. 
evidence^  266. 

CEMETERY    (See  DueeratUm  of  Cemetery,  100.) 
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CHAKOS  OF  YSNUE— 
in  certain  liquor  cases,  288. 
generally,  875-881. 
from  judge,  875,  878,  877. 
from  county,  875,  876,  877. 
from  criminal  courts,  876. 
from  justice,  876. 
only  one  change  from  judge,  877. 
power  of  new  judge,  877. 
as  to  rules  of  court  concerning,  878L 
failure  to  perfect  change,  878. 
costs,  878,  879. 
copies  of  papers,  879. 
review  of  ruling  on,  879. 
entry  of  order,  880. 
form  of  affidavit  for,  879. 

CHANGING  INSPSCTOR'S  BBANDS^  104, 106. 
CHABACTEB—  ' 

proof  of,  of  female  in  case  of  seduction,  86,  88. 

of  accused,  406. 

of  injured  pafty„  411* 

CHARIVARI.    (See  i^toe,  258,  259.) 

CHILD— 

competentcy  of  as  witness,  88,  84. 

CIRCUMS'I;ANTIAL  EYIDENCB,  410.    (See  EMeno$.) 

COMBINATION  TO  COMMIT  FELONY,  184  186. 

COMMISSIONERS,  BOARD  OF— 
perjury  before,  121, 127. 
appeals  from,  288,  289. 

COMMITMENT,  888-841. 

COMMON  CARRIERS,  LAW  OF,  216-220. 

COMMON  LAW  PRECEDENTS,  10, 11, 46.  V  I 

COMPOUNDING  AND  CONCEALING  CRIMB^ 278-2707       |  liidltJL4XiA^ 
CONCEALMENT.     (See  Limitation,)     QjU^  1  V-f    CUCA  U  (v\>*^^ 
of  crime.    (See  Compounding^  eic^  Orime^  273-275.)  ^    (o  ^        \ 

CONCLUSION  OF  INDICTMENT,  11. 

CONFESSIONS  AND  ADMISSIONS— 
how  and  when  may  be  proved,  40& 
effect  of;  410. 

CONSPIRACY— 
in  malicious  proseentioo,  64. 
in  combination  to  commit  felony,  184. 
declarations  of  co-conspirator,  407. 
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CONSTABLE— 

&iliiig  to  pay  over  money,  92. 

See  Official  Misconduct^  ete^  195. 
may  arrest  on  view,  477. 

CONSTITUTIONAL  LAW,  184, 148, 144, 166, 177,  282,  288,  289,  241,  244^ 
246,  248,  285, 1287,  ^4,  ^5, 

CONSTEUCTION— 
of  words  in  criminal  pleadings,  8,  4, 10, 11, 151. 
of  statutes,  90, 118, 114, 127, 128, 185,  144,  265,  229,  248, 249, 278^  294. 

CONTINUANCE,  869-875. 
before  justice,  889,  840,  478. 
by  operation  of  law,  869. 
civil  code  does  not  apply  to  criminal  cases,  87(X 
discretion  of  court,  870,  878. 
for  absent  witness,  870,  871,  872,  878,  274,  875. 
diligence  must  be  shown,  871,  878. 
postponement  during  trial,  872,  874. 
to  prove  cHibi,  872. 
in  joint  prosecution,  878. 
admission  of  contents  of  affidavit,  878. 
affidavit  must  be  definite,  878. 
must  show  whereabouts  of  witness,  878. 
must  show  materiality,  874. 
amendment  to  affidavit  not  allowed,  874. 
affidavit  of  attorney,  874. 

prosecuting  attorney  need  not  make  affidavit,  874. 
judge  being  employed  as  counsel,  875. 
to  procure  witness  to  explain  defendant's  admissions,  875. 
can  not  be  granted  while  defendant  is  in  jail,  879. 

CONTRADICTORY  STATEMENTS.    (See  Evidence.) 

CONVERSATION.    {&QSi  JSmdence,) 

COBPORATIOlff— 
4MD.  Aot  be  be  c.riminal'ly  prosecuted,  IL  » 

property  of,  how  proved,  90,  95. 
name  of,  how  proved,  95. 

CORPSE— 
disinterment  of.    (See  Body  Snatching^  277.) 

CORPUS  DELICTI.    (See  Murder,) 

CORRECTION— 
will  justify  battery,  when,  42. 

COSTS— 
follow  judgment,  when,  258. 
imprisonment  for,  802,  418. 
on  change  of  venue,  878,  879. 

COUNTERFEITING.    (See  Forgery.) 
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COUNTS  IN  INDICTMENT,  7,  8,  87. 

trial  on  several  counta,  87. 

general  finding  in  aach  triala,  251. 
(See  Jomder  of  ChunU,) 
<X)URTS— 

what  courts  to  conduct  preliminary  eTaminatUm,  888-841* 
CRANBERRIES— 

gathering  from  public  lands,  etc^  192. 

CREEKS.     (See  OhBiructxfms  of  Highway^  Streams,  ek^  16a) 

CROSS-EXAMINATION.    {S%^  EMenee,) 
as  to  conversation  detailed,  88. 

CRUELTY  TO  ANIMALS,  256. 

CUMULATIVE  REMEDIES— 
against  supervisor  for  failing  in  duty,  150, 154. 

CUSTOM.    (See  Ptfr7wry.  182.) 
does  not  make  law,  259. 
is  no  excuite  for  violation  of  law,  259. 

DEAD  ANIMALS— 

failing  to  bury  or  burn,  98, 194. 

DEATH  PENALTY— 
bow  inflicted,  418,  419,  420. 
form  of  sei^tence,  422. 

DECLARATIONS— 
of  injured  female  in  rape  cases,  88,  84^  409. 
of  defendant  may  be  proved,  66. 
of  third  party,  408. 
of  injured  party,  408. 

DEFALCATION  OF  OFFICERS,  90,  92. 

DEFECTS— 
what  defects  not  regarded  under  Indiana  statutes,  4^  6. 

DEFINITION  OF  CRIMES,  10, 11, 187, 152,  255,  261,  266. 

DEMURRER.    (See  Habeas  Corpus;  AhaUment;  Indidmmt;  HsaimBar.) 

DEPOSITIONS— 
when  may  be  taken,  405. 

DEPUTY  SHERIFF— 
sheriff  is  liable  for  acts  of,  824. 

DESCRIPTION— 
of  premises  in  case  of  nuisance,  148. 
of  road  in  case  of  obstruction  of  highways,  160l 
of  counterfeiting  apparatus,  166. 
of  money,  10,  74,  84, 113, 198. 

DESECRATING  CEMETRY,  100, 101. 

DESECRATION  OF  SABBATH,  176-179. 
statutes,  176. ' 
form  of  charge,  176,  177. 
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DssKCRATiON  07  Sabbath — Continued, 

requisites  of  charge,  177, 178. » 
evidence,  178, 179. 

DESTROYING  SHADE  TREES,  296,  297. 

DETAINER.    (See  Forcible  Entry  and  Detainer^  108.) 

DISCLOSING  TELEGRAPH  DISPATCH,  190, 191. 

DISEASED  SHEEP-- 
selling  or  allowing  to  run  at  large,  194. 

DISORDERLY  HOUSE.    (See  Keeping  Disorderly  JSomm,  142.) 

DISTURBING  LAWFUL  ASSEMBLY,  263-266. 
statutes,  268,  264. 
forms  of  charges,  264. 
requisites  of  charge,  264,  265. 
evidence,  266. 

DOCKET  FEE.    (See  Prosecuting  Attorney.) 

DOORS  OF  PUBLIC  BUILDINGS— 
to  open  outwardly,  297,  298. 

DRAW-BRIDGES,  156. 

DRAWING  DEADLY  WEAPONS,  56. 

DRUGGISTS— 

selling  liquor  unlawAilly,  226,  228. 

DRUNKENNESS.    (See  Intoxication,) 
voluntary,  no  excuse  for  crime,  84. 
when  admissible  in  evidence  for  defense,  84. 
in  public  place,  how  punished,  186, 187. 

J)UELING,  256-258. 
murder  by,  21,  22,  24. 
statutes  against  dueling,  256,  268. 
forms  of  charges — 

giving  challenge  to  fight,  257.  ; 

giving  verbal  challenge,  257. 

accepting  challenge,  257. 

carrying  challenge,  257. 

going  out  of  state  to  fight,  257. 

fighting  duel,  258. 

DUPLICITY— 
how  objected  to,  5,  6. 

what  is  or  is  not  duplicity,  5,  6,  65, 160, 161,  229,  248,  245^  266« 
in  cases  of  forgery,  62. 

in  case  of  receiving  and  concealing  stolen  goods,  86,  87. 
is  no  ground  for  quashal,  93,  94,  160,  229,  361. 

DYING  DECLARATIONS.    (See  Murder,)  * 

ELECTION— 
by  state  between  different  counts,  7,  82,  87,  90,  401,  402,  408, 
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bettiDg  on.    (See  Gaming  and  Jktdng^  168.) 
otficers  of  failing  in  dat/,  208-208. 

ELECTION  LAWS,  280-287. 
sUtuteis  280,  281,  282. 
forms  of  charges — 

voting  in  state  by  non-resident,  282. 

aiding,  etc.,  non-resident  to  vote,  288. 

Toting  more  than  once  at  an  election,  283. 

hiring  person  to  vote;  voting  without  necessary  qoaliflcttionB,  288. 

using  threats,  etc.,  to  deter  voter,  288. 

famishing  false  tickets,  284.\ 

causing  false  vote,  284. 
requisites  of  charge,  286,  286. 
evidence,  287. 

EMBEZZLEMENT— DEFALCATION,  8»-82. 
statutes,  89,  90,  91. 

forms  of  charges,  90,  91. 

requisites  of  charge  for  embesslementy  90. 

construction  of  statute,  90. 

what  is  embezzlement,  90. 

defalcation  of  officers,  90-92. 

EROOT.    (See  A  bartton .) 

ERROR— 
assignment  of,  411. 

ESCAPE— AIDING  ESCAPE,  269^272. 
stotutes,  269,  271. 
forms  of  charges,  271,  272. 
evidence,  272. 

ESTRAY  LAWS,  278. 

EVIDENCE— 
in  cases  of  assault  and  battery  with  intent,  47, 48, 49. 
of  identity  of  coins,  64. 
of  experts,  66. 
as  to  hearsay,  116. 
in  perjury  cases,  129,  182. 
of  defendant  as  to  his  intent,  405. 
genuineness  of  note,  how  proved,  404. 
depositions,  406. 
confessions,  406,  410,  411. 

oral  evidence  on  hearing  of  motion  for  new  trial,  405. 
impeachment  of  witness,  who  is  defendant,  405. 
husband  and  wife,  declarations  of  on  joint  trial,  406. 
of  conversation,  406,  407. 

impeachment  of  witness  by  proof  of  general  moral  (jiaTiicter  not  per- 
mitted, 406. 
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character  of  accused,  406. 
weight  of,  406. 
copy  of  writing,  407. 
declarations  of  co-conspirator,  407. 
mitigating  circumstances  in  defense,  408. 
reasonable  doubt,  408. 
opinion  not  founded  on  knowledge,  408. 
subsequent  conduct  of  party  jointly  indicted,  408. 
declarations  of  third  party,  408. 
proof  of  lost  or  destroyed  property,  409. 
rebutting  testimony,  409. 
declarations  of  injured  female,  409. 
proof  of  Tenue,  409. 
proof  .of  time,  409, 
proof  of  alibi,  410. 
of  insanity,  410. 
of  drunkenness  as  defense,  410. 
circumstantial  evidence,  410. 
character  of  injured  party,  411. 
self-defense,  411. 
materiality,  411. 

of  accomplice,  court  or  jury  may  convict  on,  411. 
of  experts,  411,  412. 
of  the  res  gegice,  412. 
variance,  412,  418. 

EXAMINATION,  COMMITMENT,  888-841. 

EXAMINING  TRIALS.    (See  Examinaeton,  Oommitmeni,  888-841.) 

EXCEPTION— 
consequence  of  falling  to  except,  49,  60. 

EXCEPTION  IN  STATUTES.    (See  Negative  Avtrmenta,) 

EXECUTION— 
must  be  set  out  in  case  of  extortion  against  constable,  etc.,  198. 
for  fine,  costs,  etc.,  relative  to,  417-422. 

EXPERTS,  66,  67,  411,  412. 

EX  POST  FACTO,  8, 188. 

EXTORTION— 
of  fees  by  officers.    (See  Official  Mieeonduet,  196.) 
(See  Blackmailing.) 

FAILURE  TO  BURY  OR  BURN  HOGS,  ETC.,  DYING  OF  CHOLERA^ 
ETC.,  193,  194. 

FAILURE  TO  PAY  OVER  MONEY,  201. 

FAILURE  TO  RETURN  MARRIAGE  CERTIFICATE,  ETC,  212. 

84 
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PAIR&- 
molesting  people  at,  26S-266. 

PALSE  BILL  OF  LADING,  109, 110. 

PALSE  PBETBKSSS,  110-116. 

sUtute,  110. 

forms  of  charges- 
pretending  to  own  Urge  amount  of  property,  110^  111. 
pretending  that  a  forged  check  is  good,  111. 
obtaining  goods  on  fJeUse  representations  of  solvencj,  111, 112. 

requisites  of  charge,  112-115. 

nature  of  pretense,  112, 116. 

obtaining  signature  by,  112, 118. 

construction  of  statute,  112, 118, 114. 

description  of  incumbrances  on  real  estate,  112. 

ownership  of  property  obtained  must  be  stated  in  indictment|  118. 

description  of  money  obtained  by,  118. 

pretense  must  be  of  existing  &ct^  114. 

evidence,  116. 

of  the  motive  of  defendant,  116. 

a  mere  opinion  not  sufficient,  116. 

representation  of  solvency,  115. 

aiding  and  abetting,  116. 

PALSB  STAMPS  AND  LABELS,  105-107. 
statutes,  106, 106. 
forms  of  charges — 

forging,  eta,  stamps  and  labels,  106. 

having  in  possession  dies,  plates,  etc.,  of  labels^  etc.,  106. 

vending  goods  with  false  labels,  tote,  107. 
evidence,  107. 

Falsely  pebsonating  anotheb^  117. 

PABO  bank.    (See  Professumal  Qamblini^,  168.)         • 

PEEDEB  DAM.    (See  Nuiaance,  140.) 

PEES  AND  SAL  ABIES.    (See  CosU;  ProiecuUng  Attorney;  Official  M*-- 
conductf  etc. 
when  cases  are  consolidated,  268. 

PELONY— 
meaning  of,  11,  844. 
how  prosecuted,  11. 

^*  FELONIOUSLY"— 
use  of  the  word,  24. 

FEMALE  PBISON,  467-471. 

P£ RRIES.    (See  7hU-^aUs  and  FwtUb,  278-280.) 

PILING  INDICTMENT.    (See /mft06iMn&> 

PINE— 

defendant  to  be  committed  for,  on  failure  to  pay,  840,  418. 

certain  fines  to  be  paid  to  trustees  of  home  for  friendless  womeni  478. 
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FLOXJB.    (See  Fraudulent  ScUea  of  Flour,  etc.) 

PORCIBLE  ENTRY  AND  DETAINER,  103, 104. 

PORFEITXJRE.    (See  Bail  and  Recognizance.) 
certain  forfeited  bonds,  when  collected,  to  be  paid  to  trustees  of  home  for 
friendless  women,  478,  474. 

PORGERY--COUNTERFBITING,  56-67. 
statutes,  66-60. 
forms  of  charge*— 

forging  promissory  note,  67. 

forging  and  counterfeiting  coin,  57. 

uttering  and  publishing  coin,  58. 

forging  bank  bill,  58. 

giving,  etc.,  counterfeit  note  with  intent  to  defraud,  69« 

giving,  etc.,  with  intent  to  put  in  circulation,  59. 

having  counterfeit  coin  in  possession,  60. 

having  possession  of  counterfeiting  apparatus,  60. 
requisites  of  charge,  60-64. 
Jurisdiction,  60,  62,  68. 
as  to  the  intent  to  defraud,  62,  68,  66. 
as  to  the  statute  of  limitation,  61. 
as  to  description  of  forged  instrument,  61-64. 
evidence,  64-66. 

-counterfeit  coin,  how  described,  62. 
construction  of  statute,  68,  64. 
testimony  of  experts,  66,  67. 
how  forgery  proved,  65,  66. 

possession  of  forged  instrument,  presumption  as  to,  67. 
uttering  and  publishing,  62. 

excuse  for  want  of  description  of  forged  instrument,  68. 
as  to  the  word  *♦  falsely,"  68. 
variance  between  allegation  and  proof,  412. 

(See  Keeping  Counterfeiiing  Apparatus.) 

FORMER  ACQUITTAL  OR  CONVICTION,  69,  70,  82,  252,  260,  262,  866, 

867,  868,  869. 
FORNICATION.    (See  Open,  etc,,  Adultery  and  Fomieation,  181-188.) 
FRAUDULENT  SALES  AND  BRANDS  OF  FLOUR^  ETC.,  107, 108. 
FRAUDULENT  SALES  AND  CONVEYANCES,  108, 109. 
FRIENDLESS  WOMEN,  HOUSE  FOR,  472-474. 
FUGITIVES  FROM  JUSTICE.    (See  Habeas  Oorpua.) 

wQAME  AND  FISH  LAWS,  289-295. 
statutes  (Game  Laws),  289,  290,  291. 
forms  of  charges — 

shooting  deer,  291. 

destroying  quails,  291. 

destroying  eggs  of  birds,  292. 
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trapping  quails,  292. 

railroad  officer  transporting  game,  292. 
statutes  (Fish  Laws),  292,  298. 
forms  of  charges — 

stretching  net  across  creek,  298. 

poisoning  Ash,  294. 

seining  fish,  294. 
requisites  of  charge,  294,  296. 
construction  of  statute,  294. 

GAMING  AND  BETTING,  16^-172, 178.   (See  Profeasional  QambUng,  168.> 
statutes,  168,  169. 
forms  of  charges — 

playing  at  cards  for  money,  169. 

playing  at  ten-pins,  169. 

betting  on  election,  169, 171, 172, 

betting  wit^  minor,  170. 
requisites  of  charge,  170,  171. 
betting  on  horse-race,  170,  288. 
what  is  a  game,  171. 
evidence,  172. 

GAMING  APPARATUS.    (See  ProfeasUmal  OambUng,  168.) 

GAMING  HOUSE.    (See  Keeping  Gaming  House,  160.) 

GIRLS.    (See  Home  for  Friendleea  Women,  Female  Prison,  ete^  465.) 

GLANDERS.    (See  Nuisance,  138.) 

GRAND  JURY,  842-867. 
qualifications  of,  how  stated  in  record,  9. 
return  of  indictment  by,  how  stated,  9. 
indorsement  of  indictment  by  foreman,  9. 
perjury  before,  127. 
order  of  judge  for  grand  jury,  866. 
entry  of  impaneling  of  grand  jury,  866,  866. 
what  it  consists  of,  842. 
how  selected,  842. 

requisite  number  to  find  indictment,  848. 
auditor  to  record  names,  848. 
venire  for,  848,  346. 
when  selected,  842,  848,  861. 
how  summoned,  848. 
penalty  for  non-attendance,  848. 
how  panel  filled,  843,  346,  860,  861. 
challenge  of  array,  844,  349. 
jurisdiction  of,  844. 

plea  in  abatement  tor  corruption,  844,  849. 
how  long  to  sit,  844. 
foreman  of,  how  appointed,  846. 
foreman  administers  oaths,  846. 
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may  be  reconvened,  845,  850,  861. 

inBtTuctions  to  by  court,  845,  851. 

indorsement  of  bill  by  foreman,  845^  851. 

oath  of,  844,  845. 

prosecuting  attorney  to  sign  bill,  845. 

ivitnesses  to  be  indorsed  on  indictment,  845. 

witnesses  before,  846. 

ahall  inspect  jail,  846. 

when  judge  may  adjourn,  847. 

•disclosure  of  indictment  a  contempt,  847. 

plea  in  abatement  for  disqualification  of,  847,  848,  849,  850. 

secrecy  enjoined  on,  852. 

prosecuting  attorney  and  deputy  may  attend  sittings,  852. 

what  record  to  show  as  to  qualifications,  852,  858,  854^  855. 

record  as  to  return,  855. 

order  of  judge  for,  855. 

refusal  of  witness  to  testify  before^  856,  857. 

GREATER  OFFENSE  INGLUDIKG  SMALLER.    (See  Merger.) 

GUILTY  KNOWLEDGE— 
how  proved,  64,  66. 

JBABEAS  CORPUS,  441-454. 

writ  of  habeas  corpus  ad  subjiciendum^  828. 

who  may  prosecute  writ  of  habeas  corpus,  441. 

complaint,  what  to  contain,  441. 

by  whom,  and  when  granted,  442. 

to  whom  writ  is  directed,  442. 

commands  of  writ,  442. 

-clerk  to  deliver  to  sheriff,  442. 

when,  and  how  served,  442. 

service  when  admittance  is  refused,  etc.,  442. 

return  and  attachment,  442. 

contents  of  return,  442. 

proceedings  on  the  return,  448. 

how  cause  to  be  determined,  448. 

in  what  cases  court  not  to  discharge,  448. 

defect  in  charge  not  available,  444. 

writ  to  be  let  to  bail,  444,  449. 

notice  to  person  interested,  444. 

witnesses  to  attend  trial,  444. 

liability  of  officer,  444, 447. 

•conveying  person  out  of  state,  444. 

arrest  of  persons  restraining,  446. 

service  of  writ,  445. 

writ  in  favor  of  parents,  etc.,  446,  449,  451. 

who  may  grant  writs,  446. 

when  may  be  sued  out,  447. 
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appeals,  447. 

appreheneion  of  fiigitiye  firom  Justice,  447, 451. 
jurisdiction,  447. 

duty  and  power  of  officers,  447,  448. 
burden  of  proof^  449. 
entry  of  judgment  daring  vacation,  4fiO. 
trial  by  jury  not  allowed,  462. 
no  demurrer  to  return,  452. 
submission  on  appeal,  452. 
return  of  prisoner  from  penitentiary,  462. 
suspension  of  writ,  452. 
form  of  petition  for  writ,  458,  454. 
in  case  of  infant  female  charged  with  crime,  470. 

HABITUAL  DRUNKAKI>- 

selling  liquor  to,  220-254.  , 

HEARSAY  TESTIMONY.    (See  Evtdenee.) 

HIGHWAYS.    (See  Obatructian  of  Highways,  etc,  160;  Perjwry,  127;    Nfa^^ 
aaneef  188.) 
how  established,  152. 
description  of,  150, 152. 
are  not  public  places  necessarily,  262. 
in  horse-racing,  288. 

HOGS  DYING  OP  CHOLERA,  ETC.,  FAILING  TO  BURY,  198, 194.- 

HOME  FOR  FRIENDLESS  WOMEN,  466. 

HOMICIDE.    (See  Murder;  Manslaughter,) 

HORSE-RACING,  287-289. 

HOUSE  OF  ILL-FAME.    (See  Bawdy  House.) 

HOUSlt  OF  REFUGE,  466-467. 

HUCKSTER  STAND— 
erection  of  on  camp-meeting  grounds,  268-265. 

'  HUSBAND  AND  WIFE— 

husband  can  not  be  guilty  of  rape  on  wife,  84. 

in  larceny,  when  goods  taken  with  consent  of  owner's  wife^  78. 

when  goods  stolen  are  property  of  wife,  79. 

wearing  apparel  of  married  woman  is  husband's,  when,  79. 

husband  aiding  wife  in  receiving  stolen  goods,  88. 

declarations  of  husband  not  admissible  against  wife^  406. 

IDEM  SONANS,  10. 

ILLEGAL  VOTING,  280-287. 

IMPEACHMENT.    (See  WUneu,) 

IMPRISONMENT— 
for  fine  and  costs,  802,  418. 
term  o^  when  to  begin,  etc.,  840. 
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INCEST,  188-190. 
statute,  188,  189. 
form  of  charge,  189. 
requiflitea  of  charge,  189, 190. 
evidence,  190. 

INDICTMENT— 
general  form  of,  1. 
caption  and  tjtie,  2,  9. 
what  facts  to  be  set  forth  in  generally,  2;  i. 
allegation  of  time  in,  2,  8. 
ex-post  facto^  8, 138. 
statute  of  limitation,  8.     , 
construction  of  words  in,  8,  4, 10. 
words  used  in  statute,  4,  5. 

defects  in,  for  which  indictment  may  not  be  quaahed,  i. 
signature  of  prosecuting  attorney,  6. 
duplicity  in,  6,  6.    (See  Dvplietfy,) 
allegation  of  defendant's  name,  6. 
description  of  defendant's  title^  eta,  not  neceBsary,  0. 
name  of  injured  party,  6. 
Joinder  of  defendants  in,  6. 
negatiye  averments  in,  7. 
Joinder  of  counts  in,  7. 
election  by  state,  7. 
certainty  in,  8. 
ambiguity  or  uncertainty,  8. 
use  of  the  word  *'  said,"  8. 
allegation  of  intent,  8. 
return  of  by  grand  jury,  9,  858,  859. 
signature  of  by  foreman,  9. 
allegation  of  venue,  9, 10. 
motion  to  quash,  10. 
idem  sotmtw,  10. 

use  of  the  word  "  unlawfully,"  10. 
common  law  precedents,  10, 11. 
forms  given  in  statute,  11. 
conclusion  of,  11. 
amendment  of,  11. 

use  of  the  words  **  then  and  there,"  8, 127. 
•*  in  the  year  of  our  Lord,"  8. 
«<on  or  about,"  8, 246,  246. 
description  of  weapon,  24. 
use  of  the  word  **  feloniously,"  24. 
description  of  money,  68. 
recording  of;  858,  859. 
effect  of  recording,  858. 
entry  of  return,  860. 
use  of  the  words  '*  on  or  about,"  294. 
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IVDiCT^KST— Continued, 
nunc  pro  tune  entry  of  retam,  858. 
destruction  of  unreported  indictment,  869. 

INFORMATION— 
general  form  of^  11,  12. 
must  be  bused  on  affidavit,  12, 18, 14. 
on  appeal  from  Justice  of  the  peace  not  neoeflsaiy,  12. 
statutes  relating  to,  12, 18. 
filed  by  prosecuting  attorney,  12. 
how  prosecutions  by  commenced,  12, 18. 
affidavit,  where  filed,  18. 
duty  of  prosecuting  attorney  in  filing^  18. 
amendment  of,  18. 
must  correspond  with  affidavit,  18. 
caption  of,  18,  14. 

ambiguity  or  uncertainty,  how  construed,  18. 
when  based  on  defective  affidavit,  18. 
charge  of  felony  can  not  be  tried  upon,  14. 
charging  part  must  be  same  as  indictment,  14. 

INJURING  TELEGRAPH  POLE  OR  WIRE,  118. 

INNUENDOES— 
in  perjury,  181. 

INSANITY,  410. 
defense  of  in  murder,  24,  26. 
defense  of  in  larceny,  84. 

INSPECTORS.    (See  Changing  Inspeeior's  Brands,  104.) 
of  election  failing  in  duty,  208-208,  280-287. 

INSTRUCTIONS  TO  JURY— 
duty  of  court  as  to,  899-401. 
must  be  in  writing  when  requested,  897,  40L 

INTENT— 
proof  of,  42,  48, 186. 
to  defraud,  how  alleged,  68,  64. 
proof  of  in  larceny,  88. 

INTERLINEATIONS— 
when  ^allowed  in  indictment,  8. 

INTOXICATED  PERSONS— 

selling  liquor  to,  220-254. 

INTOXICATING  LIQUOR.    (See  Irt^uor  Xoti?,  220-264.) 

INTOXICATION— 
in  public  place,  186, 187,  248.      . 
as  defense  for  crime,  410. 

INVOLUNTARY  MANSLAUGHTER^  27-8a 
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JEOPAKDY.    (See  Former  Conviction  or  AcquiitaL) 
doctrine  of  does  not  apply  to  surety  of  the  peace  casefli  802. 
what  is  a  jeopardy,  898,  894. 

JOINDER  OF  COUNTS,  7,  28. 
for  larceny  and  robbery,  75. 
for  larceny  and  receiving  stolen  goods,  78. 
for  larceny  and  embezzlement,  82. 
for  stealing  and  receiving  stolen  goods,  87. 
as  to  motion  to  quash  for  misjoinder,  861, 862. 

JOINDER  OF  DEFENDANTS— 

as  to  motion  to  quash  for  misjoinder,  861. 

JOINT  OWNERS— 

property  of,  how  described  in  larceny,  78. 

JOINT  SALE— 

of  intoxicating  liquors,  284,  287. 

JUDGES— 

of  election  failing  in  duty,  208-208. 

JUDGMENT  AND  EXECUTION,  417-422. 
form  of  judgment  generally,  421,  422. 
when  to  be  pronounced,  417. 

defendant  to  be  present  on  rendition  of  judgment,  when,  417, 420L 
warrant  to  issue  if  defendant  does  not  appear,  417. 
defendant  to  be  asked  if  he  has  anything  to  say,  417. 
for  line  and  costs,  418. 
when  and  how  execution  shall  issue,  418. 
fitay  of  execution,  418. 
how  death  penalty  inflicted,  418,  419. 
respite,  418. 

sentence  to  state  prison,  419. 
confession  of  judgment,  420. 
judgment  without  relief^  etc.,  420. 
judgment  must  be  certain  and  final,  420. 
joint  judgment,  420. 
imprisonment  for  debt,  420. 
escape  after  sentence,  420. 
capital  punishment  not  unconstitutional,  420. 
judgment  on  good  and  bad  counts,  420,  421. 
form  of  sentence  by  hanging,  422. 

JUDICIAL  NOTICE,  171, 282,  247,  248. 

JURAT,  16. 

JURISDICTION— 

of  state  and  United  States  courts  concurrently,  60,  62,  68. 
justices  have  exclusive,  in  case  of  profanity,  etc.,  180, 18&J 
justices  have,  under  liquor  law  of  1875,  254. 
of  supreme  court  in  certain  liquor  cases,  287. 

JUROR,  BRIBERY  OF,  211. 
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JURY— 

Judges  of  law  uid  facte,  10. 

can  not  pass  upon  indictment,  10. 

yenire,  impaneling,  competency,  duties,  884-994. 

trial  by,  on  plea  of  guilty,  884. 

who  is  a  competent  Juror,  885,  888,  889,  890. 

court  may  order  sheriff  to  summon  jury,  when,  886i» 

alien  not  competent,  886. 

challenge  of,  886,  388,  889,  890. 

defendant  may  waive,  when,  886^  887. 

right  of  trial  by,  886. 

state  may  have,  887. 

how  impaneled,  887,  888. 

requisite  number  of  Jurors,  890,  477. 

Judges  of  law  and  facts,  890. 

misconduct  of,  390-892. 

separation  of,  392. 

sealing  of  verdict,  892. 

discharge  of;  893,  894,  396,  897. 

may  retire  or  decide  in  court,  897. 

JUSTICES  OF  THE  PEACE.    (See  BaU  and  Recogniumee.) 
failing  in  duty.    (See  Official  Misconduct^  ctc^  196.) 
bribery  of,  209-211. 

have  Jurisdiction  of  cases  under  liquor  law  of  1876^  244, 254. 
relative  to  generally,  475-484. 
duty  of  in  examining  trials,  888-841. 
form  of  commitment  for  fine  by,  841. 
jurisdiction,  475,  476. 
may  take  recognizance,  475,  476. 
must  pursue  statute  strictly,  476. 
may  order  arrest  without  warrant,  476. 
can  not  fine  without  complaint,  477. 
trial  by  Jury  before,  477. 
requires  twelve  Jurors,  477. 

injured  party  must  be  present  in  certain  casee^  477. 
docketing  causes,  478. 
need  not  copy  aflSdavit  on  docket,  478. 
continuance  by,  478. 
may  hold  to  bail,  478. 

to  indorse  certificate  of  forfeiture  on  recognizance,  478,  479. 
misdemeanors  punishable  by  Justices  only,  479. 
change  of  venue,  479. 
judgment  and  verdict,  480. 
commitment  by,  480. 
appeal  from,  480. 
to  pay  over  money,  481. 
may  issue  search  warrant,  482. 
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JuBTicss  or  THE  PxACX — Oontinued, 
form  of  affidavit,  search  warrant,  and  docket  entry,  482^84. 
docket  entry  in  ordinary  state  case,  488, 484. 

KEEPING  COUNTEBFEITING  APPAEATUS,  166-168. 

statute,  166. 

form  of  charge,  166. 
"^  requisites  of  charge,  166, 167. 

KEEPING  DISORDBKLY  HOUSE,  142-148. 
statutes,  141, 142. 
forms  of  charges,  142,  148. 
requisites  of  charge,  148,  144, 146, 146. 
«s  to  the  description  of  premises,  148. 
as  to  the  acts  constituting  disorder,  148. 
as  to  legislative  power  to  declare,  148, 144. 
construction  of  statute,  144. 
constitutional  law,  148, 144. 
what  acts  indictment  must  specify,  144. 
as  to  allegation  of  time,  145. 
tippling  house,  146. 
where  defendant  has  license,  146. 
defendant  responsihle  for  disorder  in  street,  146, 147. 
abatement  of,  143, 148. 
evidence,  147, 148. 
venue,  147. 
arrest  of  judgment,  148. 

KEEPING  GAMING  HOUSE,  160-168. 
statutes,  160. 
form  of  charge,  160. 
requisites  of  charge,  160, 161, 162. 
evidence,  162, 168. 

KIDNAPING,  52,  58. 

statute,  52. 
form  of  charge,  52. 
requisites  of  charge,  52,  68. 
construction  of  statute,  68. 
evidence,  68. 

KILLING.    {See  Murder;  Manslauffhter.) 
the  word  **  kill ''  may  he  used  instead  of  "  marder,"  when,  61. 

LARCENY,  76-86. 
statutes,  76. 

forms  of  charges,  76,  77. 
requisites  of  charge,  77,  78. 
description  of  propertj^  77,  78. 
ownership,  78,  79. 
of  the  intent  to  defraud,  78. 
of  the  suhjects  of,  79. 
possession  of  stolen  property,  79,  80, 81. 
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Labcekt— Cbn^ni<«2. 
intent  to  defraud,  78, 81> 
definition  o^  78. 
finding  lost  property,  81. 

larcen  j,and  robbery  distinguished,  etc^  81|  82^  8&> 
larceny  and  embezzlement,  82. 
of  venue,  82. 

election  between  different  counts,  82. 
evidence,  8&-^6. 
intention  of  defendant,  88. 
contents  of  writing,  88. 
proof  of  the  description  of  money  stolen,  84. 
public  taking,  88. 

intoxication  and  mental  condition  as  defense,  8i. 
value  of  property  stolen,  85. 
of  the  verdict,  85. 

on  second  conviction  of  petit  larceny,  punishment  same  as  for  grand  lai^ 
ceny,  86. 

LAWFUL  ASSEMBLY— 

disturbance  of,  268-265. 
LETTERS— 

contents  o^  how  proved,  88. 

LICENSE.    (See  Liquor  Law;  NuUanee.) 

not  assignable,  240. 
forfeiture  of,  249. 
how  far  it  protects  agent,  250. 
Joint  liquor  license,  250. 

LIMITATIONS— 
statutes  of;  61, 182,  250,  251,  458, 460. 
where  there  is  no  limitation,  458. 
sixty  days,  458. 
two  years,  459. 

when  statute  does  not  run,  459. 
concealment,  459,  460. 
exceptions  in  statute,  460. 
indictment  must  show  that  it  is  within  statute,  460. 

LIQUOB  LAW.    (See  Keeping  LHaorderly  House,  142.) 
unlawful  sales  of  intoxicating  liquor,  220-254. 
statutes,  220^226. 
forms  of  charges — 

selling  without  license,  226. 

suffering  to  drink  on  premises,  227. 

selling  to  minor,  227.  t 

minor  misrepresenting  age,  227. 

selling  to  intoxicated  person,  227. 

adulterating  liquor,  227. 

selling  adulterated  liquor,  228. 
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LiQUOB  Law — Continued, 

selling  on  Sunday,  228. 

druggist  selling  on  Fourth  of  July,  228. 
requisites  of  charge  for  retailing  without  license^  228-284. 
requisites  of  charge  for  selling  or  giving  to  minor,  241, 242. 
evidence  in  case  of  selling  without  license,  284-241. 
evidence  in  case  of  selling  or  giving  to  minors,  242,  248. 
requisites  of  charge  for  selling  to  intoxicated  persons,  etc,  248, 244. 
evidence  in  such  cases,  244,  245. 

requisite  of  charge  for  selling  on  Sunday,  etc.,  245-247.  ^ 
evidence  in  such  cases,  247. 
miscellaneous  under  liquor  law,  247-254. 
what  is  an  indirect  sale,  246. 

LOCAL  LAW,  283,  240,  252. 

LOCKING  PASSENGER  IN  BAILBOAD  C AB»  298. 

LOST  PAPERS,  15,  62,  88,  859. 

LOST  PROPERTY— 
proof  of,  409. 

LOTTERIES,  172-174. 
statute,  172, 173. 
form  of  charge,  178. 
requisites  of  charge,  178, 174. 
evidence,  174. 

MALICIOUS  PROSECUTION,  58,  64. 
of  grand  juror  does  not  lie,  852. 

MALICIOUS  TRESPASS,  92-96. 
statute,  92. 

forms  of  charges,  92,  98. 
requisites  of  charge,  98,  94. 
duplicity,  93.    (See  DupUciiy.) 
allegation  of  ownership,  98,  94. 
public  property,  94. 
evidence,  94,  95. 

MALICE— 
in  murder,  22,  28,  24,  27,  29. 
in  mayhem,  85. 

description  of  indictment  for  arson,  78. 
in  case  of  malicious  trespass,  94. 

MALT  LIQUOli— 

'  '  whether  it  intoxicates ;  judicial  notice  as  to^  247»  248. 

MAN  SLAUGHTER— 
statutes,  27. 
forms  of  charges  for — 

voluntary,  by  striking  with  stone,  27. 

by  cutting  with  knife,  27. 

involuntary,  in  the  perpetration  of  abortion,  28. 
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Hanslaughtxb — Continued. 

in  attempt  to  murder  another,  28. 
Joinder  of  counts  for  murder  and  mAiulftOgliteri  28. 
allegation  of  malice,  28,  29. 
requisites  of  indictment,  28, 29. 
aiding  and  abetting,  28. 
as  to  voluntary  manslaughter,  28,  29. 
as  to  involuntary  manslaughter,  28,  29. 
as  to  intention  to  kill,  29. 
principal  and  accessory  in,  29. 
definition  of  manslaughter,  29. 
on  trial  for  murder  may  convict  of,  29. 

indictment  will  lie  for  assault  and  battery  with  intent  to  oommiti  29. 
unlawful  act  resulting  in  death,  29. 
sudden  heat,  29. 

HARKS.    (See  Alierinj  Marks  or  Brands,  88.) 

CARRIAGE— 

promise  of,  how  proved,  87. 

may  be  proved  by  defendant's  admissions,  188. 

who  may  solemnize,  212. 

solemnization  of  contrary  to  law,  214,  216. 

between  whites  and  blacks,  215,  216. 

MARRIAGE  CERTIFICATE— 
failure  to  return,  212,  218. 

JIARSOAL  OF  CITY— 
power  to  arrest,  828. 

MATERIALITY— 
of  evidence  in  perjury  cases,  128, 129, 180. 

MAYHEM,  MALICIOUS,  86. 

MEDICINE.    (See  AbortUm.) 
advertising  to  prevent  conception- 
statute,  188,  ]84. 
form  of  charge,  185. 

MERGER^ 
of  smaller  offense  in  greater,  29,  84,  47,  49,  75,  82, 261. 

MILL-DAM.     (See  Nuisance,  185.) 

MINORS.    (See  Hoicse  of  Refuge;  FenuUe  Prison,) 
person  suffering  minor  to  work  more  than  ten  hours  per  day,  256» 
selling  liquor  to,  220-254. 
misrepresenting  age  to  obtain  liquo^  227. 

MISDEMEANORS— 
how  prosecuted,  11. 
definition  of,  844. 

MISJOINDER.    (See  Joinder  of  CbunU;  Joinder  of  Drfendanie.) 
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3IISTAKE— 

in  charging  proper  offense,  etc^  896. 

MITIGATING  CIBCUMSTANOES— 

defense,  408. 
HITTIMUS— 

forms  of,  814,  841. 
HONEY— 

how  described  and  proved,  10,  84. 

how  described  in  robbery,  74. 

how  described  in  indictment  for  false  pretenses,  118. 

how  described  in  case  of  extortion,  198. 

MOTION  TO  QUASH,  8,  4,  6,  6,  7,  8,  9,  10,  45,  98,  94,  266,  860-862.    (See 
Duplidiy.) 

manner  of  selecting  grand  Jury,  not  ground  for,  354,  862. 

when  indictment  may  be  quashed,  860. 

when  motion  made,  what  predicated  upon,  860. 

misjoinder  of  counts  and  defendants,  361. 

statement  of  time  in  figures  no  ground  for,  862. 

need  not  be  in  writing,  862.. 

entry  of,  862. 
MURDEB^ 
in  first  degree^  16-25. 

by  shooting,  1. 

by  stabbing,  16. 

by  striking  with  club,  16|  17. 

by  strangling,  17. 

by  administering  poison,  17, 18. 

in  the  perpetration  of  rape,  19. 

in  the  perpetration  of  robbery,  19,  20. 

in  the  perpetration  of  burglary,  20. 

in  the  perpetration  of  arson,  20,  21. 

killing  in  duel,  21,  22. 

general  requisites  in  indictment  for,  22,  28,  24. 

AS  to  charge  of  malice,  22,  23,  24. 

as  to  description  of  wound,  22. 

as  to  the  word  "  murder,"  22,  28. 

as  to  the  words  *<  held  in  his  bands,"  28. 

as  to  allegation  of  defendant's  soundness  of  mind,  28. 

as  to  kind  of  weapon  used,  28,  24.  *: 

as  to  description  of  poison,  23. 

as  to  murder  in  perpetration  of  robbery,  28. 

as  to  murder  in  perpetration  of  arson,  28. 

as  to  capital  punishment  for,  23. 

as  to  joinder  of  counts  for  murder  and  manslaughter,  28.  ^ 

as  to  murder  by  cutting  and  stabbing,  24. 

as  to  murder  by  administering  poison,  24.  , 

as  to  the  use  of  the  word  **  feloniously,"  24. 

as  t6  murder  in  dueling,  24. 
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HVKDSE — Continued. 
aiding  in  suicide,  24. 
M  to  the  words  **  felonioosly,  purpofiely,  and  with  premeditated  malice^"  28». 

24,  26. 
evidence  in,  24,  25. 
defense  of  insanity,  24,  26. 
as  to  the  corpus  delieU,  26. 
as  to  proof  of  threats,  26. 
what  is  '*  premeditated  malice,"  28. 
in  the  perpetration  of  rape,  82. 
in  aecofid  degree^  26-27. 
statutes,  26, 26. 
forms  of  charges — 

by  shooting,  26. 

by  obstructing  railway  track,  26,  26w 
requisites  of  indictment,  26,  27. 
as  to  premeditation,  26. 
as  to  malice,  26,  27. 
as  to  the  words  '*  feloniously,  purposely,  and  of  his  malice  aforethought)"  27^ 

NAME— 
of  defendant,  how  stated,  6,  44, 188. 
of  injured  party,  how  stated,  6. 
of  corporation,  how  proved,  96. 

of  players,  must  be  stated  in  indictment  for  suffering  gaming  in  house,  161. 
of  purchaser  of  liquor,  must  be  stated  in  indictment  and  proved,  287,  248. 
when  unknown,  proof  of,  410. 
when  none  given,  277. 

NEGATIVE  AVERMENTS.    (See  Indictment) 
when  necessary,  generally,  7,  66. 
in  charge  for  desecrating  Sabbath,  177. 
in  charge  for  publicly  letting  horse  to  mares,  186. 
in  charge  for  violation  of  the  act  for  the  protection  of  religions  meetings^ 

etc.,  265. 
in  charge  for  selling  liquor  without  license,  280,  284. 
state  need  not  prove,  286,  262,  405. 

NEGROES— 

marriage  between  whites  and,  216,  216. 

NEW  TRIAL.  428-427. 
form  of  motion  for,  424,  427. 
for  misconduct  of  juror,  890. 
on  motion  for,  for  newly  discovered  evidence^  witxiessea  may  be  examined 

orally,  406. 
what  is  a  new  trial,  428. 
effect  of  granting,  428,  426. 
when  application  made^  424. 
cause  for,  428,  424. 
newly  discovered  evidence^  424. 
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New  Tkial — Coniim4ed, 

verdict  obtained  by  unfair  means,  426. 

defective  verdict,  not  ground  for,  425. 

justices  of  the  peace  can  not  grant,  426. 

misconduct  of  jury,  426. 

must  be  made  before  judgment,  425. 

where  indictment  is  bad,  426. 

surprise,  426. 

to  prove  eUibi,  426. . 

impeachment  of  witnesses,  424. 

motion  should  be  in  writing,  426,  427. 

when  affidavit  is  necessary,  427. 

NOLLE  PROSEQUI,  860-862. 

NON  EST  PACTUM— 
plea  of^  Ir  suit  on  forfeited  recognizance,  886. 

NUNC  PRO  TUNC. 

entry  of  return  of  indictment,  868,  869. 

NUISANCE,  185-148. 
statutes,  186,  186. 
forms  of  charges — 

carrying  on  offensive,  trade,  186. 

patting  dead  carcass  in  field  near  highway,  186. 

keeping  bawdy  house,  187. 
requisites  of  charge,  187-189. 
definition,  187. 

failure  to  repair  turnpike,  187. 
urinating  in  spring  of  water,  187. 
letting  stallions  to  mares,  188. 
making  fence  across  highway,  188. 
keeping  horse  with  glanders,  188. 
keeping  bawdy  house,  188,  189,  140, 141. 
abatement  of  nuisance,  189. 
description  of  locality  of,  189. 
backing  of  water  over  highway,  189. 
railroad  in  city,  189. 
milldam,  140. 
feederdam,  140. 

community  must  be  affected  by,  188. 
what  is  a  "  house,"  189. 
effect  of  nuis&nce,  189. 
evidence,  139-141. 

keeping  gaming-house  is  nuisance,  162. 
(See  Keeping  Disorderly  House,) 

OATH.    (See  Perjury,  120.) 

OBSCENE  LITERATURE— 
uttering,  etc.,  88-85. 
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OBSTRUCTING  LEGAI/  PROCESS,  266-270. 
statate,  266-270. 
forms  of  charges,  267,  268,  269. 
requisites  of  charge,  269. 
evidence,  269,  270. 

OBSTRUCTION  OF  HIGHWAYS,  STREAMS,  BRIDGE^  ETC^ 
statute  for  obstructing  highway,  150. 
form  of  charge,  151.  * 

requisites  of  charge,  151, 152,  153. 
evidence,  164. 

statute  for  obstructing  navigable  streams,  156. 
form  of  charge  for  ^amc,  155. 
requisites  of  charge,  156. 
statute  declaring  watercourses  navigable,  156. 
statute  for -obstructing  railroads,  157, 158. 
form  of  charge  fur  same,  157,  159. 
evidence,  158. 

statute  for  obstructing  street  by  railroad  trains,  159. 
form  of  charge  for  same,  159. 

OFFICE - 

usurpation  of,  216. 

OFFICERS.    (See  Embezzlement;  Defalcation;  Official  Misconduct;  EUeiion.) 

OFFICIAL  MISCONDUCT  AND  NEGLECT,  195-209. 
statutes,  195,  1%,  201,  203,  204,  205,  207. 
forms  of  charges — 

against  constable  for  extortion,  196. 

against  constable  for  collecting  more  than  due,  196,  197. 

against  constable  for  refusing  to  convey  to  prison,  197,  198. 

against  sheriff  for  failure  to  pay  over  money,  202. 

against  clerk  of  election  for  destroying  ballot,  204. 

against  same  for  changing  ballot,  204. 

against  same  lor  entering  name  of  person  on  poll-book  who  has  not 
voted,  204. 

against  same  for  tallying  vote  to  candidate  not  voted  for,  205. 

against  officer  of  election  for  refusing  to  receive  legal  vote,  205. 

against  same  for  attempting  to  influence  elector,  206,  207. 

against  same  for  opening  ticket,  207. 

against  constable  for  suffering  prisoner  to  escape,  208. 

against  county  recorder  for  recording  deed  without  certificate  of  auditor, 
208,  209. 
requisites  of  charge  for  official  misconduct,  198-200. 
requisites  of  charge  for  failing  to  pay  over  money,  202,  208. 
construction  of  statute  relative  to  election  law,  206. 
duty  of  officers  of  election  defined,  206. 

OPEN  AND  NOTORIOUS  ArDULTERY  AND  FORNICATION,  181-183. 
statute,  181. 
forms  of  charges,  181, 182. 
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Open  and  Notorious  Adultery,  Etc.— Cbn^tniMcC 
requisites  of  charge,  182. 
statute  of  limitatioDS,  182. 
ofiense  defined,  182. 
evidence,  183. 

PARDON,  869. 

PAROL  EVIDENCE.    (See  Evidence,) 
of  contents  of  written  instrument,  67,  83. 
on  motion  for  new  trial,  when  heard,  405. 

•PARTICULARS— 

ot  charge  in  barratry,  255. 

PAUPER— 

bringing  into  state,  187. 

correction  of.     (See  Assault  and  Battery,  41,  42.) 

PEACE  OFFICERS— 

where  to  file  affidavit,  18. 
may  arrest  on  view,  477. 

PEACE,  SURETY  OF.    (See  Surety  of  the  Feaee,  299-803.) 

PERJURY,  120-188. 
statutes,  120,  128. 
forms  of  charges — 

peijury  in  a' material  matter  before  court,  120. 

perjury  in  testifying  before  board  of  commissioners,  121, 122, 123. 

making  false  affidavit  for  continuance,  123, 124. 

voluntary  affidavit,  124,  125. 

subornation  of  perjury,  125,  126, 127. 
requisites  of  charge,  127, 128, 129, 180, 131, 132. 
construction  of  statute,  127,  128. 
as  to  materiality  of  matter  sworn  to,  128, 129, 130. 
as  to  perjury  before  grand  jury,  127. 
before  board  of  commissioners,  127. 
perjury  in  making  application  for  naturalization,  128. 
indictment  must  state  name  of  officer  who  administered  oath,  128. 
where  oath  is  not  required  by  law,  130. 

court  in  which  peijury  was  committed  must  have  jurisdiction,  130. 
defendants  can  not  be  joined  in,  181. 
evidence,  182,  138. 
PLEADING.    (See  Indidmmt;  Information;  Affidavit,-  Pleas.) 

PLEAS— 
in  abatement,  862-369. 
in  bar,  865,  866,  868,  369. 
the  general  issue,  866,  381. 
of  pardon,  369. 

POISON.     (See  Administering  Poison.) 
poisoning  stock,  88,  89. 
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PORT  WINE,  240. 
POSSESSION— 

of  forged  instrument,  raises  no  presumption  of  guilt,  67. 

of  stolen  property,  when  it  is  larceny,  79,  80,  81. 
PRICE— 

must  be  averred  in  charge  of  selling  liquor  unlawfully,  229,  2S2. 
PRINCIPAL  AND  ACCESSORY,  29,  454-468. 

no  distinction  between  principals,  454. 

accessories,  how  tried,  455. 

accessory  alter  the  fact,  455. 

who  Is  principal,  455. 

aiders  and  abettors,  455. 

in  misdemeanors,  466. 

accessories  outside  of  state,  456. 

in  felonies,  466. 

in  manslaughter,  456. 

who  may  be  charged  as  principal,  467. 

form  of  indictment  against  accessory,  457,  458. 

PROCEEDINGS  PRELIMINARY  TO  TRIAL,  368-888. 

PROCESS,  OBSTRUCTION  OP— 

failure  to  assist  in  serving,  266-269. 

PROFANITY,  179. 
statute  for  profane  swearing,  179. 
charge,  179. 

PROFESSIONAL  GAMBLING,  163-166. 
statutes,  163, 164. 
forms  of  charges,  164. 
requisites  of  charge,  164, 165. 
evidence,  165, 166. 

PROSECUTING  ATTQRNEY— 
signature  of  to  indictment,  5. 
shall  file  information,  when,  12« 
may  refuse  to  enter  nolle  prosequi^  when,  70. 
is  an  officer  intrusted  with  administration  of  justice,  200. 
bribery  of,  209-211. 
docket  fee  of,  in  case  of  riot,  260. 
corrupt  agreement  with,  248. 
relative  to  generally.  460-465. 

may  attend  sittings  of  grand  Jury  in  person  or  by  deputy,  352. 
how  elected,  460. 
term  of  office,  460. 
may  be  removed.  460. 
may  appoint  deputy,  461. 
fees  and  salary,  461,  464. 
when  to  prosecute,  462. 
election  of,  462. 
bond,  462. 
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PROBBcrTiNo  Attorn  IT — Continued. 
powers  And  duties  of,  462,  463. 
special  prosecutor  to  be  appointed}  when,  463. 
liability  of  county  for  fees,  463. 
can  not  enter  remittitur  on  forfeiture,  464. 
escheat  of  estates  to  state,  464. 
quo  warraniOy  465. 

PROVOKING  ASSAULT,  ETC.,  64. 

PUBLIC  BxnLDraG— 

doors  of,  how  to  open,  297. 

PUBLIC  INDECENCY,  187, 180,  181. 

PUBLIC  INTOXICATION,  186, 187. 

PUBLIC  PLACE.     (See  Inioxieation  in,  186;  187 ;  Affray.) 

PUBLIC  PROPERTY— 

how  described  in  indictment,  94. 

PUBLICLY  LETTING  HORSE  TO  MARES,  186. 

PUNISHMENT— 

for  second  offense,  86. 

for  receiving  stolen  goods,  same  as  for  larceny,  87. 

PURCHASER— 

of  liquor  may  be  compelled  to  testify,  258,  254. 

name  of,  must  be  stated  in  indictment  and  proved,  287,  24& 

QUANTITY— 
in  unlawful  sales  of  liquor,  254. 
must  be  averred  in  charge,  229,  231,  282. 
proof  of,  in  such  cases,  284,  249. 

QUASHING  INDICTMENT,  ETC.    (See  Motion  to  Quash,) 
QUO  WARRANTO,  465. 
RAILROAD  CAR— 
locking  passenger  in,  298.. 

RAILROADS— 
obstruction  of,  157. 
interfering  with  trains,  158,  159. 
obstruction  of  streets  by,  159. 
(See  Common  Carrier s^  216-220.) 

RAPE— UNLAWFUL  CARNAL  KNOWLEDGE— 

statutes — 

for  rape,  30. 
<  having  carnal  knowledge^of  insane  womaii|  30* 

of  child  under  twelve  years  old,  30. 

forms  of  charges  for  same,  30,  3L 
construction  of  statate,  81. 
who  are  *'  women,"  31. 
requisites  of  charge,  81-38. 

as  to  age  of  defendant,  31,  84.. 

as  to  the  word  "  assault,"  82. 
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Bape,  Etc. — Continued. 

as  to  the  words  *'  carnally  know/'  82. 

as  to  force  in  rape,  82. 

as  to  consent  of  female,  82. 

as  to  murder  in  perpetration  of,  82. 

as  to  election  by  state,  82,  38. 
evidence  in,  88-86. 
age  of  female,  88,  84. 
declaration  of  injured  female,  88. 
husband  can  not  be  guilty  of,  on  wife,  84. 
as  to  the  term  **  against  her  will,"  34. 
rape  upon  a  female  child,  84. 
murder  in  perpetration  of,  28. 
of  Assault  and  battery  with  intent  to  commit,  46. 

REASONABLE  DOUBT— 

instruction  of  court  to  jury  as  to,  152. 
guilt  must  be  proved  beyond,  178,  188,  408. 

RECEIVING  STOLEN  GOODS,  86-88. 
statute,  86. 
form  of  charge,  86. 
requisites  of  charge,  86,  87. 
joinder  of  counts  for  stealing  and  receiving,  87. 
punishment  same  as  for  grand  larceny,  87. 

RECOGN  IZANCE.     (See  Bail  and  lUcognizanee,  325-888.] 
of  prisoner  on  examining  trial  before  justice,  838,  889. 
order  for,  3o7. 

RECORDER  OF  COUNTY— 
recording  deed  without  certificate  of  auditor,  208. 

REFUGE,  HOUSE  OF.     (See  House  of  Hefuge.) 

RELIGIOUS  MEETINGS.     (See  Lawful  Aasembli/.) 
disturbance  of,  263-265. 

REMOVING  LAND-MARKS,  101-103. 
statute,  101. 
forms  of  charges — 

removing  monument,  101. 

defacing  mark  on  same,  102. 

cutting  down,  etc.,  tree  serving  as  monument,  102. 
requisites  of  charge,  102. 
evidence,  102,  108. 

•REPEAL  OF  STATUTES.     (See  Statutes.) 

REPUTATION— 
of  persons  visiting  bawdy  house  may  be  proved,  when,  141. 

RESCUE,  266-269.    (See  Aiding  Escape,  269.) 

statutes,  266,  267. 

forms  of  charges,  267-269. 
RES  GEST-^,412,  
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BETURN— 
of  indictment,  9. 

RIDING  OR  DRIVING  ON  SIDEWALK,  ETC.,  296, 297. 

RIOT,  258-261. 
statute,  258. 

forms  of  charges,  258,  259. 
requisites  of  charge,  259,  260. 
miscellaneous  provisions  as  to,  260,  261. 

RIPARIAN  OWNER— 

rights  of,  97.  , 

RIVER.    (See  Obstruction  of  Highways,  Streams,  etc,) 

ROBBERY,  73-75. 

statute,  78,  74. 

forms  of  charges- 
robbing  of  gold  watch,  74. 
robbing  of  United  States  treasury  notes,  74. 

requisites  of  charge,  74,  75. 

description  of  property,  74. 

evidence,  75. 

larceny  and  robbery  distinguished,  75. 

includes  larceny,  75. 
ROUT,  261. 
SABBATH.    (See  Sunday.) 

violation  of,  65. 

desecration  of,  176. 

-SAID"— 
yfhen  used  in  indictment,  how  construed,  8, 10. 

SEAKCH  WARRANT— 

justice  may  issue,  482. 

authority  of  warrant,  482. 

obstruction  of,  482. 

form  of  affidavit  for,  482. 

forms  of  warrant,  return,  and  docket  entry,  482-484. 

SECOND  OFFENSE— 
of  petit  larceny  same  as  grand  larceny,  86. 

SEDUCTION,  86-88. 
statute,  86,  87. 
charge,  87. 

requisites  of  charge,  87. 
evidence,  87,  88. 

SELF-DEFENSE.    (See  Evidence.) 

SELLING  LIQUOR,  ETC.,  ON  FAIR  GROUNDS,  ETC.,  263-266.) 

SELLING  LIQUOR  UNLAWFULLY,  220-254:    (See  Liquor  Lavf,) 

SELLING  UNWHOLESOME  PROVISIONS,  180. 

SENTENCE.     (See  Judgment  and  Execuiion,  ^17-422.) 
of  hanging,  form  of^  422. 
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SEPARATE  TRIALS,  403. 

SETTING  GROUNDS  ON  FIRE,  96,  96. 

SHADE  TREES— 
destruction  of,  296. 

SHEEP,  DISEASED— 
allowing  to  run  at  large,  or  selling  same,  194. 

SHERIFF.    (See  Official  Misconduct^  ete^  196.) 

SHOOTING— 
when  assault  and  battery,  with  intent,  46. 

SIDEWALKS—  • 

riding  or  driving  on,  296. 

SINGING  SCHOOL.    (See  Disturbing  Lawful  Assembly,  268-266.) 

SOLEMNIZATION  OF  MARRIAGE  CONTRARY  TO  LAW.  214,  216. 

SON  ASSAULT  DEMESNE— 
when  is  a  good  defense  to  indictment  for  mayhem,  86. 

SPIRITUOUS  LIQUORS.    (See  Liquor  Law,  220^-264.) 

STACKS  OR  SHOCKS  OF  HAY,  GRAIN,  ETC.    (See  Arson,  70-78.) 

STATEMENTS  PROVED  ON  TRIAL.    (See  Evidence.) 

STATUTES— 
words  used  in  need  not  be  strictly  pursued  in  indictment^  4,  6,  46. 
when  language  of  pursued  it  is  sufficient,  6,  46,  63. 
repeal  of  by  another  statute,  162,  168,  263. 
exceptions  in.    (See  Negative  Averments,) 

STREAMS.    (See  Obstruction  of  Highways,  Streams,  etc.) 

SUBORNATION  OF  PERJURY.    (See  P-cr^ttfy,  120-188.) 
charge  for,  126. 

SUFFERING  MINOR  TO  WORK  MORE  THAN  TEN  HOURS  PER 
DAY,  266. 

SUFFERING  HOUSE  TO  BE  USED  FOR  GAMING,  160.    (See  Keeping 

Gaming  House.) 

SUICIDE— 
aiding  in  is  murder,  24. 

SUNDAY— 

sale  of  liquor  on.    (See  Liquor  Law,  220-264.) 

SUPERVISOR  OF  HIGHWAYS  FAILING  IN  DUTY,  148-160. 

statute,  148. 

form  of  charge,  148, 149. 

requisites  of  charge,  149,  160. 

SURETY  OF  THE  PEACE,  299-308. 
statute,  299,  800,  801. 
affidavit  for,  801. 
recognizance,  299. 
general  provisions,  801,  802,  8I^. 
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SURPLUSAGE— 

may  be  disregarded,  68,  64,  98,  94, 166,  229,  24d. 

TELEGRAPH.    (See  Disclosing  Dispatch,  190.) 

TEN  PINS.    (See  Gaming  and  Betting,  168.) 

TEXAS  CATTLE— 
bringing  into  state,  192, 198. 

THEATERS.    (See  Doors  of  Public  Building,  297.) 

''THEN  AND  THERE"— 
use  of  the  words,  8, 127. 

TICKET— 

opening  at  election,  207. 

furnishing  false  ticket  to  voter.    (See  Election;  Official  MiicondueL) 

TIME— 
how  stated  in  indictment,  2,  8, 127, 177,  245,  246. 
ex  post  facto,  8,  146. 
the  words  *'  then  and  there,"  8. 
when  time  is  an  essential  ingredient,  2,  8. 
**  in  the  year  of  our  Lord,"  8. 
date  subsequent  to  finding  indictment,  8* 
"  on  or  about,"  8,  245,  246. 
evidence  of,  in  liquor  cases,  250. 
proof  of,  409. 

TITLE— 
of  indictment,  etc.,  2,  9. 
of  defendant,  need  not  be  set  out,  6. 
question  of,  in  trespass,  98. 
in  case  of  forcible  entry  and  detainer,  104. 

TOLL  GATE— 
injury  to,  when  malicious  trespass,  95. 

TOLL  GATES  AND  FERRIES,  278-280. 

TREASON,  295,  296. 

TREASURER  OF  COUNTY.    (See  Official  Mxseonduel,  etc^  196.) 

TREASURY  NOTES— 
same  as  greenbacks,  84. 

TREES.    (See  Shade  Trees,  296.) 

TRESPASS  ON  LAND,  96-98. 
statutes,  96,  97. 
form  of  charge,  96. 
requisites  of  charge,  97,  98. 
construction  of  stictute,  97. 
removing  gravel  from  land,  97. 
description  of  land,  97. 
riparian  owner,  97. 
question  of  title,  98. 
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TBIAL,  884-413. 
defendant  to  bo  present  at,  wben,  394,  398. 
order  of,  896. 
separate  trial,  896. 

TRUSTEES— 
of  election,  failing  in  duty,  208-208. 

UNLAWFUL  ACT— 

resulting  in  manslaughter,  29. 

"UNLAWFULLY"- 

use  of  the  word  in  indictment,  etc.,  10,  88,  44,  45,  277. 

USURPATION  OF  OFFICE,  216. 

VALUE— 
how  proved  in  larceny,  85. 

VARIANCE— 
as  to  descriptiye  allegations,  42,  189, 140, 172,  178. 
in  name,  44,  183,  237,  242. 
as  to  writings,  61,  62,  64. 
as  to  person  injured,  68,  95.  ^ 

between  indictment  and  proof  generally,  412,  418,  288,  289. 

VENIRE  DE  NOVO^ 

when  verdict  is  defective,  426. 

VENUE.    (See  Change  of  Venue.) 
how  stated  in  record,  9,  10. 
proof  of,  in  larceny,  82. 

how  alleged  or  referred  to  in  indictment,  127,  185,  162,  282,  262. 
proof  of,  in  case  of  nuisance,  147. 
proof  of,  in  liquor  cases,  251. 
when  in  wrong  county,  896. 
need  not  bo  proved  directly,  409. 

VERDICT— 

"contrary  to  law,"  49. 

effect  of,  in  case  of  burglary,  70. 

how  returned,  414. 

general  provisions  as  to,  414~416. 

return  of,  on  Sunday,  416. 

forms  of  verdict,  414,  416. 

in  cases  of  surety  of  the  peace,  302. 

may  be  in  alternative  in  cases  of  surety  of  the  peace,  808. 

what  jury  shall  find,  414. 

disfranchisement  in  larceny,  414. 

where  there  are  several  counts,  415. 

sealing  of,  416. 

defective  verdict,  416. 
'^    informal  verdict  may  be  corrected,  416. 

VOLUNTARY  MANSLAUGHTER,  27-80. 

VOLUNTARY  DRUNKENNESS.    (B^  tnioxtcAium.) 
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VOTER— 

attempting  to  influence,  206. 

YOTING,  ILLEGALLY,  280^-287. 

"WAIVEK,  516. 

WARRANT— 

form  of,  for  circuit  court,  822. 

bench  warrant,  822. 

from  justice  of  the  peace,  821,  822. 

to  issue  if  defendant  does  not  appear  on  conyiction,  417. 

when  to  issue  on  indictment,  819. 

execution  of,  upon  defendant  alreadjc^in  custody,  828.  ^ 

WEAPON-     Qicucfuu  0^  y      J^(c>y, 

description  of  in  indictment,  28/24.  -'  ^ 

drawing  deadly  weapon,  55. 

WHISKY— 
is  Judicially  known  as  intoxicating  liquor,  282. 

WITNESS— 
competency  of  child  in  rape  case,  88. 
injured  female  in  rape  case,  88,  84. 
impeachment  of,  88,  84,  85,  405,  406,  411. 
credibility  of,  65. 
examination  of  defendant,  67. 

incompetent  witness  testifying  falsely  commits  perjury,  180. 
opinion  of  as  to  person's  age,  178. 
attendance  of,  408. 
competency  of,  401. 

WOMEN.    (See  Female  Prison;  Home  for  Friendless  Women^  466.) 

WORKING  MINORS  MORE  THAN  TEN  HOURS  PER  DAY,  266. 

WRITING— 
how  set  out  in  indictment,  61,  62. 
defendant  can  not  be  compelled  to  produce,  67,  88. 
-comparison  of,  67. 
parol  evidence  to  prove  contents,  when  allowed,  67,  88. 
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